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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANDREW BROWN,
Petitioner, CIVIL ACTION NO. 16-872

V.
SUPERINTENDENT MARK GARMAN,
THE DISTRICTATTORNEY OF THE
COUNTY OF DELAWARE, and THE
ATTORNEY GENERAL OF THE STATE
OF PENNSYLVANIA,

Respondents.
ORDER

AND NOW, this 28th day of Novembey 2017, after considering the petition for writ of
habeas corpufiled by thepro se petitioner, Andrew Brown (Doc. No. 1), the respondents’
response thereto (Doc. Ng), the statecourt record, United States Magistrate JuBtgabethT.
Hey’s report andrecommendation (Doc. Nd.6), and the petitioner'simely objections to the
report and recommendation (Doc. No);2hccordingly, it is hereb@RDERED as follows:

1. The clerk of court isDIRECTED to remove this action from civil suspereed
RETURN it to the court’s active docket;

2. The petitioner’s objections to the report and recommendation (Do2Da@re
OVERRULED;?

3. The HonorableElizabeth Hey'sreport and recommendation (Doc. NLo) is
APPROVED andADOPTED,;

4, The petitioner’s petition for writ of habeas corpus (Doc. No. DENIED;

5. The petitioner has not made a substantial showing of the denial of a constitutional

right and is therefore not entitled to a certificate of agimktly, 28 U.S.C. § 2253(c)(2); and
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6. Theclerk of court shall mark this case & OSED.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

! Brown submitted a certificate of service indicatitngthe served the respondents with the objections on October
11, 2017 See Doc. No. 21 at ECF p. 22Although this certificate of service does not inform ¢bert as to when he
providedthe objections to prison officials for mailing to the clerk of court, the thas used this date as the filing
date pursuant to the prisoner mailbox rufee Burnsv. Morton, 134 F.3d 109, 113 (3d Cir. 1998) (explaining that
“a pro se prisoner’s . . . pegon is deemed filed at the moment he delivers it to prison officials for ggilirmhe

court also notes that the envelope containing the objections has a pasti@at&ber 12, 20

%2 The court conducts a de novo review and determination of the portions optireard recommendation by the
magistrate judge to which there are objectioBee 28 U.S.C. § 636(b)(1) (“A judge of the court shall make a de
novo determination of those portions of the report or specified proposed findimgsoonmendations to which
objection is made.")see also E.D. Pa. Loc. R. Civ. P. 72.1(IV)(b) (providing requirements fondilobjections to
magistrate judge’s proposed findings, recommendations or report).

Brown raises thirteen objections: threbjectionsto Magistate Judge Hey's conclusion that four of his
claims are procedurally defaulted; sewdajectionsto Judge Hey’s rejection of his ineffective assistance of counsel
claim; and threeobjectionsto Judge Hey's conclusion that he was not constructively dehedhgsistance of
counsel. See Pet’s Written Objs. to the R. & R. of the Magistrate (“Objs.”), Doc. No. Zhe court will consider
each objection in turn.

For hisfirst objection to Judge Hey’s finding of procedural defaBlpwn argues that because no state
court held that his claims were procedurally defaulted, Jitigeshould not have foungdrocedural default.See
Objs. at 23. To support his argument Brown citdarrisv. Reed, 489 U.S. 255 (1989)See Objs. at 2.1n Harris,
the Supreme Court held thea procedural default does not bar consideration of a federal claim on either direct o
habeas review unless the last state court rendering a judgment in the case acldagkpresslystates that its
judgment restson a state procedural bar489 U.S.at 263 (internal quotation marks omitted). Brown's
interpretation oHarrisis correct, but higpplicationis not.

Judge Hey foundour of Brown’s claims werg@rocedurdly defauled because Brown failed to exhaust
those claims at the state levebee R. & R. at 14, Doc. No. 16.28 U.S.C. § 224 requires a habeas petitioner
seeking relief from a state court convictittnexhaust all available remedies at the state level before he or she can
bring a habeas petitioim federal court. In his PCRA appealBrown did notpresentfour of his claimsto the
Superior Courbf Pennsylvania. Undeection 2254, eéview by the Superior Court &remedy that Brown has not
exhaustedor these four claims Consequently, Brown cannot bring thdeer claimsin federal courtuntil the
Superior Court hakeardthem

Here, howeverBrown canno longer present these clairms the Superior Court ia PCRA appeabecause
the time to do so has expireddee R. & R. at 11;see also Rolan v. Coleman, 680 F.3d 311, 317 (3d Cir. 2012)
(“Procedural default occurs when a claim has not been fairly presented tat¢heosirts (i.e., is unexhausted) and
there are no additional state remedies available to pursue.”). Consequently, Judgkley was correct in
concluding that these four claims are now procedurally defaulted

For hissecondprocedural defaulbbjection, Brown argues th&dhe R&R ignores the fact that the Superior
Court failed to abide by its own rules and procedurédbjs. at 3. Specifically, Brown argues that “Turner/Finley
counsel must review the case zealously . [And counsel must al§dist the issues petitioner wants to have
reviewed.” Id. (internal citation omittedjalterations to original) Brown contensl that he wantedll elevenof his
initial PCRA claims presented to the Superior Court on PCRA app8ed id. at 34. Brown contends that
counsel’s failure to abide by tA@irner/Finley requirements should excuse his defa@geid. at 4. In other wads,
Brown contends that the court should exduiseprocedural defaulie@use hisappellatecounsel was ineffective.

Generally, attorney error during state collateral proceedings does not constitige tmexcuse the
procedural default of a claim later raised in habedddtris v. Brooks, 794F.3d 401 404 (3d. Cir. 2015)(citing
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Coleman v. Thompson, 501 U.S. 722 (199)) There is a narrow exception to this rule. Martinez v. Ryan, 566
U.S. 1 (2012) the Supreme Court held thateffective assistance of counsel “in an initieliew collateral
proceeding . . . will not bar a federal habeas court from hearing a substaaitialo€lineffective assistance of
counsel.” Id. at 18. Everwerewe to take Brown’s factual assertiesthathe wanted his trial counst raise all
eleven claims-as true,that wouldstill be insufficient to trigger theMartinez exception. Martinez is limited to
claims of ineffective assistance of counsethainitial collateralreview proceeding See Norris, 794 F.3d at 404
(denying petitioner’s ineffective assistance of counsel claim where the wlagri‘presented on initial collateral
review and [] waived onollateralappeal . . ” (alterations to origina))

Here, Brown is claiming thappellatecounsel failed to raise four of his claims on PCRA appeal. Brown
does not dispute that these claims were presented to the PCRA<part of the initial proceedingConsequently,
the court agrees with Judge Hey thatMegtinez exceptiondoes not aply.

Brown’s third procedural default objecticfails for a similar reason. He suggests that he has an
“enforceable right to effective pasbnviction counsel,” and that his counsel waeffective during both the initial
PCRA review and the PCRA appedDbjs. at 4 (internal quotation marks and citation omittedg. suggests that
Judge Hey did not adequately consider trial counsel’'s perfarena the initial proceeding See Objs. at 45.
Brown overlooks the fact thatidl counsel’s performance in theitial proceeding igelevant to the issue at hand
only to the extent tharial counsel may have failed to raise the four procedurally defatldeds.

In other wordsBrown can only succeed undifartinez if he can show that trial counsel fail toraise
these four claims in thimitial PCRA reviewproceeding But those four claimsvere raised in thenitial PCRA
review proceedingand Brown does not contest that fact. Consequently, Brown’spitucgtdural defaulbbjection
is without merit.

Next, Brown raises seven objectionsxadge Helg denial ofhis ineffectiveassistance of counsglAC”)
claim. Objs. at 518. To succeed on an ineffective assistance of counsel claim, a petitmstrshow(1) that
counsel’'sperformancdell below an objetive standard of reasonableness éjdhat he or she was prejudiced by
counsel's unreasonable performanc8ee Strickland v. Washington, 466 U.S. 668, 687 (1984). To establish
prejudice, a petitioner needs to shthat “there is a reasonable probahjlthat, but for counsel’s unprofessional
errors, the result of the proceeding would have been different,” wittedagonable probability’ meanin@
probability sufficient to undenine confidence in the outcome.Mathias v. Frackville SCI, 869 F.3d175, 189 (3d
Cir. 2017) (quotingrickland, 466 U.Sat 694. Additionally, a petitioner presentingsaction2254 claim for IAC,
must not only showthat both prongs oftrickland are satisfied, he or she mwdso show that the state court’s
conclusionthat there was no IA@as “contrary to, or involved an unreasonable application of, clearly abiadbli
Federal law, as determined by the fupe Court of the United Statégyr that the state court’s conclusion was
based on factual findings that were “easonable . . . in light of the evidence presented in the state court
proceeding.”28 U.S.C8 2254(dj1), (2)(alterations to original)

For hisfirst IAC objection,Brown argues that the case should be remanded to Judge Hey for an evidentiary
hearing. See Objs. at 5.Brown contends thatnderMassaro v. United States, 538 U.S. 500 (2003), he is entitled to
an evidentiary hearingSee Objs. at 56. Brown'’s reliance orMassaro is misplaced Massaro addressed the issue
of how to develop a factual recarda section2255claim, whereas here, Brown is bringingection2254claim.

Section 2255 claims are collaterappeas of federal court convictions See 28 U.S.C.§ 2255.
Consequently, there is no state court review before a fecewal hears the habeas petitiom dther words, the
federaldistrict court is the first collateral review court. Because of this, a petitiailenot have had a chance to
develop a fact recorbefore his or her case is heard in federal co@éction 2255ecognizes this reality and
consequenthsetsforth a generous standard for whiaderalcourts should hold an evidentiary hearingséttion
2255 casesSee 28 U.S.C. § 2255(b) (2012)Whless the motion and the files and records of the case conclusively
show that the prisoner is entitled to no relief, the court shallgranta prompt hearing . . .” (alterations to
original)).

On the other handgection 2254 claims are collaterbpeas of state courtonvictions Consequentlyin
section 2254 cases the petitioner will have already had an adexpmigunity to create a fact recdog the time
his or her case is heand federal court. Section 2254ecognizes this reality anets a strict standard for when
courts sbuld grantan evidentiary hearing in Secti@254 cases.See 28 U.S.C.§ 2254(2012) Specifically, a
district court shall only hold an evidentiary hearinthi petitioner first shows that th@aim “relies on a new rule of
constitutional law . . . . or a factual predicate that could not have beenyslguiiscovered through the exercise of
due diligence.” Id.

Here, Brown is appealing his state court conviction. As a result, hgslihiase claims undeection 2254
Brown has not alleged the existence of a “new rule of constitutionalolata factual predicate that could not have
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been previously discovered through the exercise of due diligence.” diemdly, Brown has not metdhstrct
standard set forth isection 2254andis not entitled to an evidentiary hearing.

For his secondtiAC objection, Browrcontendghat Judge Hey was incorrect in rejecthigcontention that
his trial counsel was ineffective “for failing to move to ha®mwn'’s [confession]suppressed.” Objs. at 6.
Specifically, Brown contends thathe was scared, tired and confused” during the interrogation by Officer Nuttall
and that, as a result of this, his testimony was coerced andiimanl. Objs. at 67 (internal quotation marks
omitted). On this point, Judge Hegeterminegdand this court agrees, thader the totality of the circumstances,
the state courts’ conclusidhatBrown’s confession wagoluntary was a “reasonable determination of the facts and
consistent with governing law.” .R R. at 17. Evenif this court wereto find evidence in the record to fully
support Brown’s contention that heas “scared, tired, and confusedlring theinterrogation, this would be
insufficient for us taconclude that the state courts’ determination was unreasonable.

Brown also argues that Judge Hey does not address “the fact that 8aileged confession was not tape
recorded and the inconsistent testimony regarding why it was @dijs. at 8.Judge Hey did naddress this issue,
and she did not need.td[T]he fact that Brown'’s alleged confession was not tape recorded and the iteansis
testimony regarding why it was nohas no bearing on whether Brown’s confession was coerced.

Brown’s other arguments in this objection haheadybeenadequately addresd by Judge Hey's report
andrecommendation The court agrees with Judge Hey’s conclusion that the state cappigation of these facts
to the IAC standard was not unreasonable.

For histhird IAC objection, Brown contends that trial counsel was fedfve for failing to file a motion
to request the disclosure of the statemdptsvided by confidential informants], and identity of confidential
informants.” Objs. at 8alterations to original) He also contends that he should have been given a hearing on this
claim. See Objs. at 9. Brown’s arguments in favor of a hearing fair fthe reasons noted above.( he has not
established that he is entitled to a heatmgler section 2254 Brown’s other argument@ this objectionhave
already been adequately addezHsy Judge Hey's report and recommendation.

For his fourth IAC objection, Brown claims that Judge Hey erred lectiap his claim that trialaunsel
was ineffective for failing to lgject to prosecutorial misconductSee Objs. at 11. Brown does not raise any
arguments here that have not already liberoughlyaddressed by Judge Heyé&port andecommendation

For his fifth IAC objection, Brown argues that Judge Hey erred bygtiegehis claim that trial counsel was
ineffective for failing to seeko have Detective Nuttal'‘Nuttall”) sequesteredSee Objs. at 15.Pennsylvanidiule
of Evidence 615 provides that “[a]t a party’s request the court must witlersses excluded gbat they cannot
learn of other witnesses’ testimony.”"Pa R. Evid.615. However Rule 615, which, as Judge Hey notésl,
consistent with Federal Rule of Evidence 6t®es not authorizeequesténg . . . an officer or employee of a party
that is not a natural person, after being designated as the party’s repraséntés attorney.”Pa. R. Evid. 615(b).
Brown contendsthat Nuttall was not designated as the Commonwealth’s represent&eeObjs. at 16. He
contends that because Nuttall was not designated as the Commorsvegitig'sentative, the exclusiam Rule
615(b)should not apply.See Objs. at 16. Assumingarguendo, that Brown is correct, and that Nuttall was never
designated as the Commonwealth’s representative, Bradajestionstill fails. For the reasons outlined in Judge
Hey's report and recommendation, Brown has not shprejudice See R. & R. at 31. Therefore he does not
succeed on the second prondgfckland, and lis claim fails.

For his sixth IAC objection, Brown argues Judge Hey erred by rejebiinglaim that trial counsel was
ineffective for failing to object tanethicalprosecutoriamisconduct. See Objs. at 16. Brown does not raise any
argumentsn hisobjectionghat have not already beappropriatelyaddressed by Judge Hey.

For his seventh IAC objection, Brown argues Judge Hey erred by rejectintpimn that “trial counsel was
ineffective for failing to request a jury instruction on a lesseluded offense of voluntary manslaughterObjs. at
17. Again, Browndoes not raisany arguments hetbat have noalready beeaddressed by Judge Hey.

Finally, Brown raises three objections to Judge Hey's rejection obhistrmictive denial of counkselaim.
See Objs. at 1819. First, Brown says that Judge Hiayled to address whether the colloquy wsafficientto ensure
that his waiverof any conflictof interesttrial counsel may have hadas knowing and voluntarySee Objs. at 19.
This asserbn is inaccuratand, regardlessiudge Hey addrsed this inthe report and recommendatiorsee R. &

R. at35 (“Although Brown now claims this waiver was not knowingly and voliigtanade, there is no indication

that there was an actual conflict ofeéngst.”). However, even if Judge Hey had failed to address the adequacy of the
colloquy, Brown’s objection would still faibecauseas Judge Hey noted, there is nothing in the record to indicate
that there was an actual conflict of intereSge id.

Brown’s second and third denial of counsel objectionsiatoraise any argumentbat havenot already
beenaddressed by Judge Hey's report and recommendation.
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