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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TEMPLE UNIVERSITY HOSPITAL, . CIVIL ACTION
INC. :

V. . NO. 16-1073

THE UNITED STATESOF AMERICA

MEMORANDUM
KEARNEY, J. June 20, 2016

A hospital decidingo settle a malpractice action involving a physician practicing under
its roof before being found liable will often seek contribution or indemnity from non-parties
possibly involvedn the alleged unproven but now-settled malpracig®mn. The hospital may
sue the physician's employer for joint tortfeasor contributioif gne hospitals entirely without
fault, for indemnity under a possible contrémtshare physician services or under the common
law. This case presents a different issue: a hospital suing neither the physician nor higemploy
but instead seeking contribution and indemnity from the United States because the hospital and
the physician's employer signed a physician sharing agreement and the empkneudiyall
receives federal funding rendering the physician a deemed federal employee¢henBeblic
Health Services Act. The United States never signed the physician sharing agreemesn betwe
the hospital and the physician's employer and the hospital has not pledwor cdse law,
imbuing the physician's employer with authority bind the United Stateto a possible
contractual indemnity arising from a private physician sharing agreesmetie hospital pled

facts sufficientat this preliminary stage for either common law contribution or indemnity from
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the United States subjetd discovery but not contractual indemnitye partially grant the
United States' motiomo dismiss the contractual indemnity claim but not the non-contractual
claimsin today's accompanying Order.

l. Alleged Facts

Temple University Hospital, Inc. ("Hospital") sues under the Federal Tort Claims Act
seeking indemnity or contribution from the United States for a settleimgaitd in a state court
medical malpractice action arising from the conduct of Dr. Cliltoffurner before a liability
finding. Dr. Turner,an employee of Delaware Valley Community Healtib{YCH”), servedas
the attending obstetriciaat the Hospital during the birth of Minor J.M.J.M. and his mother
sued the Hospital for, among other things, Dr. Turner's alleged negligence while working for
DVCH at the Hospital. DVCHis a federally funded entity whose employees, including Dr.
Turner, are deemed employees of the Public Health Service under the PublicS¢eaite Act
for purposes of providing malpractice coverage under the Federal Tort Clairhs Act.

The Hospital seeks contractual indemnity basedt®meading ofits May 11, 2009
"Shared Coverage Agreement” ("Agreement”) with DVCH share mutually agreeable
physician coverge for obstetric/gynecologin [the Hospital] when our respective physicians are
unavailableto provide care and treatmeot our respective patients (tH&erviced). Under the
Agreement, eachf the parties shall provide professional servicethe other undé&rterms and
conditionsin the Agreement.The Hospital argues, even though the Agreerizenot signecby
any authorized agent of the United Statesshouldasa matter of law construe the Agreement
to contractually require the United Statesndemnify the Hospital for Dr. Turn&r“wrongful
actsy as allegedin the underlying medical malpractice action, becauseisha "deemed

employee" of a Public Service Agenty.



The Hospital alternatively asserts a common law contribution claim, argung find
harm from medical negligence, then Dr. Tufsanegligence causex contributedto the harm
and the United States becomes a joint tortfeasor with the HoSpia. Hospital also seeks
common law indemnification alleging the United Statesas solely legally obligat&do pay the
settlement for Dr. Turné negligence basedn respondeat superior, agency, and apparent
and/or ostensible agenéy.

[I. Analysis

The United States move® dismiss arguing the Hospital faite state a claim for
contractual or common law indemnity or contributidn.today's accompanying Ordeve grant
the United Statésmotion to dismiss the Hospital's contractual indemnity claim and deny
motion on the Hospital's common law indemnity and contribution claims.

A. TheHospital failsto state a claim for contractual indemnity.

To recover for breachf anexpress or implieda-fact contract with the United States, the
Hospital must showthe officer whose conduds relied upon had actual authority bind the
governmentin contract.® “An officer of the United States who does not possess express
contracting authority may nevertheless bind the United Sates, buif drdyhas implied actual
authority?'® Implied actual authorityo bind the United States appears wksnch authorityis
consideredo beanintegral part of the duties assigrteca government employéé*

The United States move® dismiss the contractual indemnity claim arguing the
Agreement does not impose any obligations on the United States because no federal employee
with express or implied authority bind the United States signed the Agreement. The United
States also argues the Hospital fadsplead facts DVCH had implied authoritg bind the

United States. The Hospital argues DVCH possessed the implied autbdsityd the United



States because the Public Health Services Act deems DVCH a federally filinited The
Hospital cannot cite a case where a deemed federally funded clinic had the atdgHwnitythe
United States simply dut its statusas a deemed federally funded clinic. Without alleging
further facts into DVCPs implied authorityto bind the United States, the Hospital asks for
discovery into whether DVCH had authority.

We find the Hospital's argument unpersuasive. Under Landau, the Hospital must allege
facts showing DVCHasa federally funded clinic, had the implied authotybind the United
Stateso get past the pleading stage demonstrate DVCH plausibly had the implied authority
to bind the United States, Landau conspine Hospitalto plead facts supportingn “integral
part’ of DVCH’s duties consisted of binding the United Statesontract. The Hospital does not
plead facts showingn “integral part of DVCH’s duties consistedf binding the United States
in contract. Instead, the Hospital argues DV@sla deemed federal entity, has the authdaoty
bind the United States just becaiises a deemed federal entity. This argument does‘aléiw
the courtto draw the reasonable infereficBVCH had implied authorityo bind the United
States.We find the Hospital failsto state a claim for contractual indemnity its Second
Amended Complaint?

B. The Hospital statesa claim for contribution.

The right of contribution‘may be pursueth a separate actidoy an original defendant
who has previously been held lialitethe original plaintiff>** To recover for contribution;a
settling party must: (1De a joint tortfeasor; (2) establish joint liability with another; and (3) have
extinguished the liability of the other joint tortfeasothe injured party™

The United States seetsdismiss the Hospitad contribution claim, arguing the Hospital

fails to allege sufficient factto showit fully extinguished Dr. Turnés liability in the settlement



to the underlying action.The United States argues the Hospital makes conclusory statements
regarding Dr. Turnés liability without alleging the requisite facts. The Hospital argues the
United States incorrectly dismisses the allegateswere conclusory statements. The Hospital
also offergo quote the release languagea Third Amended Complairit we find its allegations

are insufficient.

Producing the release languagea Third Amended Complains unnecessary. While
legal conclusions‘are not entitledo the assumption of truthwe find the Hospital's factual
allegations regarding Dr. Turrisrliability are sufficiento establisht extinguished Dr. Turnés
liability in the settlement with J.M® For example, the Hospital alleges, thsettlement
agreemenin the Underlying Action extinguished any and all liability of Dr. Turterthe
Underlying Plaintiffs?’” This allegation sufficesas we cannot imagine additional facts other
than copying the settlement release into the Second Amended Comphantan review the
factual basis after discovery.

As the United States movés dismiss based solely insufficiency of allegations regarding
Dr. Turners liability, which we find sufficient, we find the Hospital plausibly states a
contribution claim?

C. The Hospital pleadsfactsto state a common law indemnity claim.

Common law indemnitys “a right which enureso a person who, without any active
fault on his own part, has been compelleg reason of some legal obligatidio, pay damages
occasionedy the initial negligence of another, and for which he himselbinly secondarily
liable”*° The difference between primary and secondary liability depé@nis differencén the

character or kindf the wrongs which cause the injufy.



The United States argues the Hospital cannot state a common law indemnity claim
because, (ipsan alleged joint tortfeasor of Dr. Turnet, cannot turn around and allegeis
faultless as to the malpractice, and (ii) the Hospital does not sufficiently allege a legal
relationslip which compelledt to pay Dr. Turnels legal liabilitiesin the underlying action.

1. At thispreiminary stage, the Hospital pleads common law indemnity.

A party may plead for relief under inconsistent or contradictory theibriehas a factual
basisto make suclan assertion. Under Rule 8(d)(3), a party nffatateas many separate claims
or defensessit has, regardless of consisteridy.Rule 11(b)(3) obligesn attorney presenting
the court with a pleadingp certify “to the best of the perstmknowledge, information, and
belief, formed afteran inquiry under the circumstances. the factual contentions have
evidentiary support oiif specificallyso identified, will likely have evidentiary support after a
reasonable opportunity for further investigatmrdiscovery; . . 7%

The United States argues the Hospital claiins both a joint tortfeasor for contribution
and not activelyat fault for indemnity. The Hospital responds Rul& allows it to plead
inconsistent theories andpleads enough facte support causes of action for both contribution
and common law indemnity.

We agree with the Hospital's argumenioint tortfeasor status a legal determination

madeby the Court:*

Although the Hospital allegesis a joint tortfeasor for the purpose of its
contribution claimjts conclusory statemei “not entitledto the assumption of truti’ As the

state court did not adjudicate the Hospital's negliggmcdeM.'s actionwe have no record on a
Rule 12(b)(6) revievasto eachpartys degree of negligené@The Hospital alleges Dr. Turner

and Hospital employees treated J.M. and his mother, Dr. Turner sasvdte attending

physician, and the incident took placethe Hospital. Without notice of a prior adjudication on



negligenceijt is plausiblewe could find the Hospital secondarily negligent thus allowingp
obtain indemnity.

2. It is plausible the Hospital had a legal obligation compelling it to pay the
settlement.

The United States argues the Hospital does not allege a legal relationship contgelling
pay the legal liabilityof Dr. Turner and fail¢o state a claim for common law indemnity. The
Hospital responds J.M. and his mother sued under a theory of respondeat superior, a theory
making the Hospital liable for the actions of @lgents, servants, employees and/or apparent,
and/or ostensible agefitsvho treated J.M. and his mothH&The Hospital allegedts legal
obligationto pay the settlement.

“In Pennsylvaniaan independent contractor doctoan be an ostensible agent of a
hospitalif (1) the patient look$o the hospital for care, not the individual doctor, and (2) the
hospital holds the doctor oasits employee’?’ The Hospital adequately alleges Dr. Turisean
ostensible agent of the Hospitlthetime of the incidentThe Hospital allege& sent Suzanne
Miller to Temple University Hospitad Obstetrics and/or Labor and Delivery uffir further
assessment and evaluatibwhich sufficiently provides Miller looketb the Hospital for caré®
The Hospital also allegets own employees helped Dr. Turner treat Miller, supporting a claim
the Hospital held Dr. Turner oasits employe€’® The Hospital pleads a plausible claiorelief
for common law indemnity.

I1l. Conclusion

The Hospital pled facts for contribution and common law indemnity but has not pled a
fact basis for contractual indemnity under the Agreement never signtbe United States and
without any fats suggesting a plausible bags find the United States granted authoriity

DVCH to bind the United Stateto an Agreement with the HospitalVe partially grant the



United States' motion onlgsto contractual indemnityn the accompanying Order mindful a
more fulsome record after vigorous discovery will address many of the open fact questions on

contribution and indemnity sufficiently pled the Second Amended Complaint.

! Second Amended ComplaintSAC”) at 11, 3. In the underlying action, Minor J.M., through
his parents, sued the Hospital for medical malpraati@nnection with the care and treatment
renderedn connection with J.Ms birth. Id.at { 20. J.M. and his parents sued the Hospital only.
The Hospital settled the underlying action on August 22, 2014t Td28.
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