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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

T.L. by and through her mother,
LatishaG.,and LATISHA G. in her own
right, individually and on her own behalf,
Plaintiffs, : CIVIL ACTION
V. ) No. 16-1230

PENNSYLVANIA LEADERSHIP CHARTER
SCHOOL,

Defendant.

MCHUGH, J. DECEMBER 12, 2016

MEMORANDUM

This caseoncerns an agreemeeachedetween garentand a charter schota settle
claims arisingunder the Individuals with Disabilities Education AGREA), 20 U.S.C. § 140t
seg. The principalquestiorbefore me is whethesuchan agreement is enforceable in federal court
when it originatediuring anIDEA “resolution meeting” buwasfinalized beyond therésolution
period prescribed by statuteAt first glance it might seem that refusing to entertain this action
would undercut the goals of the IDEAButbased orthe IDEA’s plain text and taking into
consideration the compldéwo-track systenof remedies thatongress created through the statute,
| conclude thaCongressnade deliberate and strategic choices in structuring the Act, with the
result thatan agreement reachiedthis manners unenforceable in federal couRlaintiffs’

Amended ©mplaint is therefore dismissed
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l. Background

A. The IDEA Framework

Before proceeding to the facts ofsthase, drief discussion othe IDEA’sterminology
andcomplex remedial structure is necessary for context

Congress enacted thBEA to ensure thdall disabled children in states accepting federal
funding for the disabled will receive a ‘frappropriate public educatiéhor FAPE. Jeremy H.
ex rel.Hunter v. Mount Lebanon Sch. Dj95 F.3d 272, 274 (3d Cir. 1996)he IDEA’s FAFRE
requirementnandates instruction that idésigned to meet the unique needs of the handicapped
child, supported by such services as are necessary to permit the tlattkefit from the
instruction” D.S. v. Bayonne Bd. of EAu602 F.3d 553, 556 (3dirC2010) (quoting3d. of Educ.
v. Rowley458 U.S. 176, 1889 (1982)).

In order to receive federal fundader the IDEAa state must submit a plan of compliance
to the Secretary of Education, who then distributes funding to the State Bdugdincy(SEA).
20 U.S.C. 88 14121414. The SEA in turn apportions funds to Local Education Agencies (LEAS)
who actually provide services to childreld. § 1413(a).

The “primary vehicléthat LEAs use td provide] [disabled]students with the required
free and appropriate education” is the Individualized Education Program @EP v. State
Operated Sch. Dist336 F.3d 260, 264 (3d Cir. 2003). An IEP is a regularly updated document
that details the student’s present levafl achievement and performance, sets measurable annual
goals, and describdéisespecial educational and related servidesigned to achieve those goals
See20 U.S.C8 1414(d)(1)(A) (listing the required elements of an IEP).

Parents wishing to challengemeaspect of IEP development or implementation can

initiate an administrative review process by submittirigue process complaint their child’s



LEA and tothe SEA. Id. § 1415b)(6).> Upon receipt of a proper due process complaint, the SEA
assigns the matter to a special education hearing offfeeischedules a “due process heating
Id. 8 1415(f)(1)(A). At the hearing's conclusiom¢ officer’s findingsare appealabler
enforceablen state or federal courtd. 8 1415(i)(2)(A) see als®.E. v. Cent. Dauphin Sch. Dist.
765 F.3d 260, 27478 (3d Cir. 2014) (holding thairevailing partiesan enforce a hearing officer’s
favorable decision by bringing a civil action in federalirt). In Pennsylvania, due process
hearings are run by the Offiéar Dispute Resolution (ODR).

When the IDEAs predecessothe Education for All Handicapped Children Aegs
passed in 186, thedue process hearingasthe onlystatutorymechanism for resolving disputes
between parents and LEAs. Howeweongress expressed concern that these adversarial
proceedings “bre[dhn attitude of distrust between the parents and the school personnel” and
discouragd parties from “working coopernaely to find the best education placement and services
for the child.” H. R.Rep. No. 10877, at 85 (2003) Accordingly, Congress amended the IDEA in
1997 and again in 24 to facilitate the amicable resolution of differences prior to the formal due
process hearingSeePub. L. No. 10517 (1997); Pub. L. No. 16846 (2004).The IDEA now
provides for two alternative dispute resolution mechanighes’resolutionmeeting and
accompanying “resolution periodghdthe“mediationprocess Each is considered briefly.

1. The Resolution Meeting and Resolution PefiRdsolution Process)
Today, when an LEA receives a proper due process complaint, it hasslte dapvene a

“resolution meeting’ which functions as a kind of pretrial settlement conference in advance of th

! A due process complaint must identify the child, the child’s schfajldéscription of the
nature of the problem . . . including facts relating to the problem,” and “[a] proposédtices
of the problem to the extent known and available to the party at the tdne.”

8 1415(b)(7)(A)(ii).



due process hearin@4 C.F.R.8300.510(a).The meeting allows parents to “discuss their
complaint, and the facts that form the basis of the complaint,” and giveE##&Hhe opportunity

to resolve the complaint.” 20 U.S.C. 8§ 1415(f)(1)(B). To ensure productive resolugtingse

the IDEA requiresthe attendancef “a representative of the [LEA] who has decisioaking
authority.” 1d. If the LEA fails toproduce the requiredecisionmaker,parentan“seek the
intervention of a hearing officer.34 C.F.R8300.510(b)(5). If ®ettlement agreement is reached
“at a [resolution meetingf? the parties aaexecute an agreement that is enforceable in state or
federal court.ld.

In addition to the resolution meeting, the IDBKO provides foa 30-dayresolution
period” which begins when the LEA receives a proper due process compthigt500510(b).
After the resolution periqgbartiescaninitiate a formal due process hearirg) U.S.C8
1415(e)(2)(B).Because the resolution meeting must be held no later thday$5ollowing
receipt of a proper due process complaint, the resolution peffeatdively directpartiesto waitat
least 15 days following the resolution meeting before abandoning effagsolve their
differences outside the context of an adversarial hearing. Nevertipaldsss remain free to
expand or contract the timeframe between the filing of a dueggcoenplaint and the initiation of
a due process hearinff.settlement talks are promising, parties can peti@®©DR to delay the
date of the due process hearing to allow additional time for negotia#idtesnatively,if the
parties agree that raanicable settlement is possible, they can mutually waive both thatresol
meeting and the resolutionred and proceed directly todaie process hearindd.

§1415(f)(1)(B)(i)

% The text of 20 U.S.C. § 141%(1)(B)(iii) grants federal courts jurisdiction to enforce
agreements “reached at a meeting described in clause (i).” Clausduih,describes the
requirements and puspe of a “preliminary meetirigwhich the operative regulations—34
C.F.R. 8 300.510(a)+efer to as a “resolution meeting.”
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For the sake of convenience, | refer collectively to the resolaieeting and the resolution

period as the “resolution process.”
2. The Mediation Process

In addition to the resolution process, the IDEA provides mediation process thatows
parties to avoid due process heasibg submitting their dispusdo “a qualified and impartial
mediator who is trained in effective mediation techniques” and is prosid&dte expensed.
8§ 1415(e)(2).As with the resolution meeting, the IDEA includesiousprocedurakafeguard
designed to ensuedfectivemedation sessions. For instan&1415(e)(2)(A) requires that both
parties voluntarily agree to mediation andtitEAS refrain from using mediation “to deny or
delay a parent’s right to a due process hedridgd 8 1415(e)(2)(B)mandateshat “eachsession
shall be scheduled in a timely matter and shall be held in a locadiois ttonvenient to the
parties: Any settlement agreement reacheddtighi the mediation processeémforceable in
federal or state courtd. 8 1415(¢e)(2)(F).

B. Facts and Frcedural History

With that context, | now proceed to the facts of the,oaberea settlement agreement was
reachedbutside the context of thresolutionand mediatiorprocesses Latisha Gbrings this action
on her ownbehalfand on behalbf her daughtefT.L., now 17 yearsld (Plaintiffs). T.L. attended
ninth and tenth grads Defendant Pennsylvania Leaderdbiparter Schoah Chester
Pennsylvanigan LEA within the meaning of the IDEAL.L. hasprimary disabilities in reading
andmathematics and a secondary disability of “speetiinguage impairment.Am. Compl.

7121. While theAmended ©mplaint does not specify the precise timind df.’s diagnosis, it
appears thdterdisabilities wer&knownby the time she entered Pennsylvania LeadeGhgrter

Schooland thatas of ninth gradeshe had an IEP that called for specially designed instruction.



Concerned over the quality of T.L.’s schooling at Pennsylvania Le@agecharter Schopl
Latisha Genrolled her daughter in a tutoring program at Recovery Educational SERIES), a
local organization founded and run by the Rev. Dyheim Watson. Ragowalso helped Latisha
G. secure counsel afitt a due process complaint alleging that Defenékilgd to implement
T.L.’s IEP, depriving her of the FAPE that is her right under@ieA. Rev. Watson performed a
similar service for the parents of seven other children at PennsylvadarskipgCharter School

Latisha G. filedadue process compid in June 2015. The SEA referred her case to the
ODR, which assigned the case to Hearing Officer Charles Jelley, who sahadiue process
hearing for August 11, 2015. Defendhstd aresolutionmeeting withLatisha G.on July 28,

20152 On that day and the following day, July 29, Defendant alsorbstdutionmeetings with
the parentf theseven other students who filed due process complaints withNResor's
assistance.

Plaintiffs claim thattheir resolutionmeeting wasleficient in two respects. First they
describe the meeting asummary affairwith an hour of discussion allottedtteedue process
complaint—"an insufficient amount of time to fully discuss T.L.’s claims[.]mACompl.{ 37.
Second, Plaintiffs altge that no one with decisionaking authority from Pennsylvania Leadership
Charter Schodhttended theesolutionmeeting aviolation of the IDEA’s requirements. While the
record does not disclose precisely who attended LatishagSdkitionmeeting, it is clear that
both sheand Defendanivererepresented by counsel and that Rev. Watson was also present on

Latisha G.'shehalf.

3 It is unclear from theecordif Defendanheld the resolution meeting within 15 days of
receving Plaintiffs’ due process complaimts required by statute, or whether more than one
filing was required to perfect the complaint, but neither party makes an istheetwhing of the
resolutionmeeting



Despite itsshortcomingstheresolutionmeetingbetween Latisha G. and Defend&iuked
off aproductive round o$ettlement negotiatien “Just a few days” after the preliminary meeting,
the parties requested that Hearing Officer Jelley postpone the duesgreags until September
11 to allow them additional time agreeto terms The due process hearing whgy postponed
andon September 2he parties requested a conditional order of dismissal because the case was
“all but settled.” Am. Compl. § 45. Hearing Officer Jelieyued the requested order and by
September 16-roughly six weeks after the resolutimeeting—both parties had signed a finalized
Settlement Agreemelfgreement)

Under the AgreemenDefendantommittedto providng Plaintiffs with funds to secure
1,400 hours of “compensatory services,” defined broadly as “spddehton and tutoring and
other academic suppoftvarious forms of “individual or group therapgnd “counseling.”Mot.
to Am. Compl. Ex. A at 3TheAgreement allowed Latisha G. to “choose whatever mixture of
expensive and inexpensive sergitieat [she] prefers,” but it capped the “maximum aggregate cost
to the school” at $84,00énd required that all fund®lspent by the time T.L. reach&k yearof
age Id. Theterms of the Agreement requirkatisha G. teeitherfront the costs of T.L.’s
compensatory servicasid apply tdefendanfor reimbursement, or to provide invoices “from a
service provider on its letterhead” so tbatfendantould make direct payments to that service
provider. Id. at 4. In addition to the$84,000 in compensatory services fgridefendant also
agreed to providPlaintiffs with $12,530 in attorney'tees.

In exchangdor the promised compensatory servitasds and attorneg fees Plaintiffs
waived all claims against Defendant “arising out of or relating to theaédoof the Student from
the beginning of time through the end of tjirend relinquished their statutanghts under the

IDEA, Rehabilitation Act, and Civil Rights Actd. The Agreement did, however, expressly



reserve the parties’ rights “to litigate issues of-imaplementation of this Agreementld.
Plaintiffs also agreed that T.L., who had by this point stopped attending Ramnsy eadership
Charter School, would not reenrofinally, the Agreemerdeniedany admision d wrongdoing
by any of the parties.

In reliance on the Agreement, Latishad@ntracted with RES to provide T.L. with
supplementary educational servic€er the terms of the Agreement, R&®mitted invoices to
Defendant for the cost of services rendered to T.L. According to Hibtefendant has refused
to pay these invoices without offering any explanation or excisthe time this action was
initiated, RESvas owed approximately $24,000he Amended Complaint implies that the
parents of the other seven children who filed due process complaints wittWRison’s
assistance also contracted for RES’s senacelsthat Defendant has likewise refused to pay their
invoices.

Based on these facts, Plaintifisought an administrative actiamthe ODR seeking
enforcement of the Agreement under the ID&A the Rehabilitation Act. The Hearing Officer in
that case refused to rule on Plaintiffs’ claims because he fourgbihgtso would requirkim to
interpret and enforce the provisions of a contract, something that eddesdatutory
jurisdiction.

Having failed in their administrative action, Plaintifited a five-count complainin
federal court.In Count I,Plaintiffs seek enforcement of the Agreemamiier thdDEA as
codified at20 U.S.C. 8§ 1415(£L)(B)(ii)). In Count Il, Plaintiffs claim that Defendant retaliated
against them in violation of Section 504 of the Rehabilitation AcCount Ill, Plaintiffs recast
their Section 504 retaliation claim as an action under the IDEA “and/or” § 1883ount 1V,

Plaintiffs seek enforcement of the Agreement pursuant to Section 504, 8§ 1983 uasgexified



provision of the IDEA? And in Count V, Plaintiffs bringa state lavwbreach of contract claim.
Defendant now moves to dismiss the complaint omdlternativegrounds. First, it brings a
12(b)(1) motion to dismiss for lack of subject matter jurisdiction under 28 U.S.C. § 884.
doing, Defendant attacks tAenended @mplaint on its face without contesting any alleged facts.
Second, to thextent this Court has subject matter jurisdiction over any of Plaiol#iss,
Defendant brings a 12(b)(6) motion to dismiss for failure to statera gf@on which relief can be
granted.
. Standard

In considering a 12(b)(6) motion, the court must firplesate the factual and legal
elements of a claim, accepting as true all ywkthded facts while disregarding any legal
conclusions.Fowler v. UPMC Shadysigdé&78 F.3d 203, 210 (3d Cir. 2009). The court must then
“determine whether the facts alleged in the complaint are sufficient totelabte plaintiff has a
‘plausible claim for relief.” 1d. (quotingAshcroft v. Igbal556 U.S. 662, 679 (2009)).

Motions to dismiss under Rule 12(b)(1) can be either facial or faciMbakre, as here, the
party brirging a 12(b)(1) motion attacks the complaint on its face and does not contestshe f
alleged by the nemoving party, the 12(b)(1) motion is treated “like a 12(b)(6) motandthe
courtmust “consider the allegations of the complaint as tré#aftig Drug Co. Inc. v. Senju

Pharm. Co0,.836 F.3d 261, 268 (3d Cir. 2016)

* It is unclear how the IDEA and Section 504 claims in Count IV differ from those in Canit |
Count Il. The only IDEA provision that @tles Plaintiffs to enforcéhe Agreement is set forth
at 20 U.S.C. 8§ 1419(2)(B)(iii). Moreover, althoughhe enforcement of the Agreement is a
remedy available under Section 504’s aegtaliation regulation-seediscussionnfra pp. 16—
17—there is no apparent basis for Plaintiffs’ separate Section 504 enforcetioentiader
Count IV. | therefore read the IDEA and Section 504 claims contained in Cousitwialy
subsumed within Count | and Couhtrespectively.
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[1. Discussion

A. Enforcement of thdgreementUnder the IDEA(Count I)

Plaintiffs seek enforcement of the Agreement pursuant to 20 (83 41L5(H)L)(B)(iii),
which grants federal courts jurisdiction to enforce the terms of an agretraist‘reached at a
[resolutionmeeting]” Defendant poirgtout that the Agreement was riimialized until six weeks
after theresolutionmeetingof July 28, 2015, and was thus meached “at” tat meeting
Defendant thereforargues that this court lacks jurisdiction to enforce the égeant and that
Plaintiffs mustinstead bring their claims in state court as a breach of contract. action

Plaintiffs contend that Defendant’s “cramped andealistic construction” of
8 1415(f)(1)(BYiii) ignores practical realities dDEA settlement negotiation. Resp. at 9.
According to Plaintiffs, “[lJike any other settlement process,” negotia between parents and
LEASs “often require several days or weéks conclude.ld. at 8. Moreover, Plaintiffs note
Congress created resolution meetings to encourage parties to settle disfsidesformal due
process hearingTo effectuate this goal, Plaintiffs maintain that federal jurisdictionlghextend
to all settlement agreements reacliedughan operendednegotiation process, so long as talks
began at a resolution meeting

Every federal court that has interpre2@lU.S.C8 1415(f)(1)(B)(iii) has foundhat the
preciséy worded grant ojurisdiction to enforce settlement agreements reathgdesolution
meeting simultaneouslyleprives federal courts of jurisdiction to enforce settlement agreements

reached outside the demt of these meetingsMany of these courts explicitly rejected policy

®>Seee.g, H.C.ex rel. L.Cv. Colton—Pierrepont Cent. Sch. Di41 F. App’x 687, 689 (2d

Cir. 2009) T.D. v. LaGrange Sch. Dist. No. 1&249 F.3d 469, 479 (7th Cir.2003)ernandez v.
McAllen Indep. Sch. DistNo. 7:15€V-397, 2016 WL 159953, at *3—4 (S.D. Tex. Jan. 13,
2016);L.M. v. Lower Merion Sch. DistNo. CIV.A. 10-4855, 2011 WL 71442, at *3-4 (E.D. Pa.
Jan. 7, 2011)j.M.C. v. La. Bd. of Elementary & Secondary Edb84 F.Supp.2d 894, 897
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arguments similar to those that Pldimaises hergfinding, in the words of one judgat‘it is
not the role of the courts to append new provisions to statutes whenever doigdtscomiport
with some of Congress’s goalsBowman v. D.G.No. CIV.A.0501933(HHK), 2006 WL
2221703, at *2 (D.D.C. Aug. 2, 2006).

| join those courts andecline to give20 U.S.C. § 1415(f)(1)(Biji) the expansive
interpretation urged by PlaintiffBut | add thatvhat mayseenon first glance to be laarshly
narrowinterpretatiorof the statutés actuallyreasonable when considered in light of lDEA as a
whole.

Plaintiffs claimthat a literal reading of 8§ 1415(f)(1)(@4) runs contraryd the IDEA’s
pro-settlement policypecause it forecloses federal enforcement of settlement agreémained
outside of resolution meetings. But this argummentlergheresolutionperiodsuperfluous and
ignores thenediation process.

By creating the resolution period, Congrdsgctedpartiesto wait at least 15 dayaftera
resolution meeting before proceeding to a formal due process heleitger theext of the
IDEA, norits statutory history, nor itsnplementingregulationsshed light on the significance of
this provisionwith respect tdederal courts’ jurisdiction to enforce IDEA settlemerit®r has any
court addressed this issue. Howeverniostreasonablénterpretation of thetatutes that
Congress intended thsgttlemerd reached but not finalized at resolution meetivguld still be
enforceable in federal cowgb long asheywerefinalizedduring the resolution period.

Under any contrary readinig s difficult to see what purpose thesolution period would

serve The resolution period does nmcessarilyleterminehe amount of time that passes

(M.D. La. 2008) Traverse Bay Area Intermediate Sch. Dist. v. Middgt of Educ, No.
5:06CV139, 2007 WL 2219352, at *6—7 (W.D. Mich. July 27, 20aif)d, 615 F.3d 622 (6th
Cir. 2010).
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between a resolution meeting and a due process hearing. Rather, asoass bexe, parents and
LEAs canpostpone their due process heasimgorder to continusettlement negotiations
Moreover the IDEA’s implementing regulations permit parties to waive the resolotcoess
entirelyandproceed directly to a dueqress hearing they agree that ngettlements possible
34 CF.R. § 300.510(c) Unlessthe resolution period is nothing mdhean a optionaland utterly
pointless detour on the routea due process hearing, it is necessary to redDE#e as
conferring federal jurisdiction oveettlements reached at the resolution meetimptherfinalized
laterduring the resolution period. Viewed in that way, the logic behind théutes period is not
hard to discern. It takes into account pinactical realities of finalizing an agreement, while
simultaneously imposing an outside time limit to remain consistent with the statoabof g
promptdisputeresolution®

Such an interpretatias consistent with that dhe ODR, the state agencggsponsible for
conductingdue process hearings in Pennsylvamiea guidance document posted on its website,
the ODR explains thaa “resolution meeting agreemeit’a writtenagreement “reached at a
resolution meetingand that “if eithefthe parent] or the school believes that the other has failed to
live up to the terms of the agreement, either has the right to bringuatlanstate or federal

court.” Office for Dispute Resolutiot)nderstanding Special Education Due Process Hearings: A

® The IDEA’s goal of prompt dispute resolution has been consistently recognizeditxy
interpreting the statute. For instanceSpiegler v. Dstrict of Columbig the D.C. Circuit noted
that Senator Williams, the principal author of the Education for All Handicappédr€hAct,
stressed “the urgent need for prompt resolution of questions involving the education of
handicapped children.866 F.2d 461, 467 (D.C. Cir. 198%ee &0 Dudley v. Lower Merion
Sch. Dist. 768 F. Supp. 2d 779, 784 (E.D. Pa. 201ibf{ng thatdefendantsposition “would
produce long delays, contrary to IDEA's policies favoring prompt resolutiorsodteis”
(quotingNievesMarquez v. Puerto Ri¢c&53 F.3d 108, 116 (1st Cir. 2003)
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Guide for ParentgGuide for Parents62, http://tinyurl.com/ODRGuide(last visitedDec 8,
2016). Later in the same publicationpweverthe agencyvarns that:
Any settlement agreement occurring or finaliaé@r the expiration of the 3fay

resolution period does not constitute a resolution meeting agreement, bua rather
private settlement agreement between a parent and the LEA[.]

Id. at 215" Theclear implicatiorof ODR’s warningis thatonly an agreems reached at a
resolution meeting and finalizetliring the 36day resolution period is“@esolution meeting
agreemeritenforceable in federal court

Here, the greement was naigneduntil six weeks after the resolution meetitsglf, so
necessarilyt exceedshe 30-dayresolution period.If, asPlaintiffs argue20 U.S.C.

8 1415(f)(1)(BYiii) grantsfederal courtgurisdictionto enforceall settlements arising out of an
openended resolution proceske resolution period is rendered meaningless.

Plaintiffs’ arguments further undermined becaydbkrough the mediation process
Congress created an alternative tltabanmodates thgrolongedsettlement negotiatiathat
Plaintiffs claim are the norm in the IDEA conteXt/hile 20 U.S.C 8 1415(f) only requires a
single resolution meeting 1415(e) clearly contemplates multiple mediation sessions. For
instance, 8§ 1415(e) repeatedly refers to a mediation “process” and § 14{Bje)@)dateshat
“eachsession in the mediation process” be scheduled in a timely manner and avdéreasae of
the parties (emphasis added). Furthermore, while § 1415(f)(ili)(Bnits federal jurisdiction to
settlement agreementsached “at” a resolution meeting, 8 1415(e)(2)(F) uses different and
broader language, grting courtsauthority to enforce any settlement agreement reached “through”
mediation. In short, 8 1415(e) allows parties to engage in protrsetiégement talkand then to

enforce any resulting settlement in federal court. It thereforeesfidintiffs’ claimthatan

" The above-quoted warning is included in tRe$olution Meeting Data Sheleg, formthat
LEAs mustcompleteand submit to ODR aftezach resolution meeting. The Resolution Meeting
Data Sheet is included in ODRZuide for ParentaisAppendix S.
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expansivaeadingof 8 1415(f)(1)(Bfiii) 's grant of federal jurisdiction is necessary to
accommodateommonpractice inNIDEA settlemenhegotiations.Accordingly, | refuse to give 8
1415(f)(1)(BYii) the strained interpretation urged by Plaintiffs.

Plaintiffs nextargue thaif | conclude that federal jurisdiction is limited to settlement
agreements reached at a resolution meeting, | should nonethalasan exceptioin this case
because Defendastheduleanly an hour for the resolution meeting and failed to produce
representative with desion-making authority.Plaintiffs characterize these shortcomings as an
attempt by Defendant tintentionally protract” the negotiation process beyond the resolution
meeting. Resp. ab. Plaintiffs argue that “rewafuhg]” Defendant by refusing to exercise
jurisdiction over the Agreement would encourage schools to “manipulat®)EAeprocess to
deprive Plaintiffs of recourse to the federal coults. | disagree.

There is nothing to support Plaintiffs’ claim that thehour resolution meeting was so
grossly inadequate that it deprived them of their procedural rights. Neési¢hEDEA nor its
implementing regulations mandate resolution meetings of longer than onarmb@iaintiffs

plead no facts to suggest that an Hoag meeting is contrary to common practice in the IDEA

8 | note that the Sixth Circuitasheld thatparties can also use contractual terms to extend
settlement negotiations beyond the resolution meeting without losing the ability toeenfo
agreements in federal court under § 1415(f)(1)®BH. ex rel. Hall v. Memphis City S¢764

F.3d 638, 644-45 (6th Cir. 2014f.H. concerned a federal court’s authority to enforce a
settlement agreement that was finalized three months after the resolution naeetindpich
contained information that was unknown to the parties at the time of the resolutiomgmiekti

at 645. Although the agreement could not have been reached during a resolution meeting, it
included a term stating that “[t]his Agreement was reached at a Resolution Sa&kien
enforceable . . . pursuant to 20 U.S.C. 8§ 1415(f)(1)(B)(iigl.” In upholding tle district court’s
exercise of jurisdiction, the Sixth Circaibservedhat “agreements reached during a meeting are
often refined and finalized long after the meeting concludes” and that ‘iregjthat a settlement
agreement be written, finalized, angreed during a settlement conference would be counter to
the usual practice.ld. However, rather than reading 8 1415(f)(1)(iB) to confer federal
jurisdiction over all settlement agreements reached after a resolutaimgyehe court found

that thegjurisdictional question was “answered by the terms of the Settlement Agreeralht its
and that the contractual term, “bargained for and agreed to by both parties, cong:dlsche
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context. Similarly unavailing is Plaintiffs’ attempt tmootstragfederal jurisdictiorbased onhe
absence of a decisianaker at the resolution meetinghe IDEA’s operative regulations enable
parents to hold LEAs accountable when thiejatethe proceduradafeguardgoverning
resolution meetings. Specifically, 34 C.F§800.510(b)(5) allows a parent teeek the
intervention of a hearing officer” &n LEAdecisionmakerfails to attendhe resolution meeting.
Were this a case wheae LEA exploitedan unrepresented parariack of sophisticatiom order
to shirk itsduty under the IDEA, Plaintiffs’ argument might be stronger. But Rbamtiffs were
represented by counSeait the resolution meetirandcould have taken advantage of the IDEA’s
built-in sanctions to enford@efendant’s complianoeith the statute Instead, Plaintiffs opted to
look past Defendant’s procedural violation and proceed with negotiations outsmnthxt of the
resolution processHaving made this choice, they cannot now manufacture federal jurisdection t
enforce the Agreement basgabuDefendant’s failure to produce a decisimaker at the
resolution meeting

In conclusion, where a choice is made to pursue a student’sthighigh a resolution
meeting but settlement takes plabeyond the resolution period, and outside of the IDEA
mediation process, federal court lacks jurisdiction to enforce the AgreemaAntordingly,
Defendant’sl2(b)(1)motionis grantedas to Count | and Plaintiffaction to enforce the
Agreement pursud to 20 U.S.C. 8§ 1415(f)(1)(B) is dismissed.

B. Claims for Retaliation Undeéection504 of the Rehabilitation Act (Count II)

Plaintiffs’ retaliationclaim arises undetheregulations implementing Section 504 of

® From the record, it appears thiffetent counsel representdaintiffs during the negotiation
phase of this case.
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the Rehabilitation Act™® which providethat
No recipient [of federal fundsjr other person shall intimidate, threaten, coerce, or
discriminate against any individualr the purpose of interfering with any right or
privilege secured bthe [Rehabilitation Act]or because he has made a conmpla
testified, assisted, or participated in any manner in an investigatomegaling or
hearing].]
34 C.F.R. § 100.7(&Y.
As a threshold matter, Defendant argues that, under treedgnt, Plaintiffs “waived ...
their . . . claims for retaliation asserted under any federal statutetherefore possessnly a
state common law claim” to challenge “nimnplementation of the Agreement.” MTD at 16.
Defendanmischaracterizes the parties’ rights under the Ages¢nThat documerdoes not
impose the restrictions described by Defendant; quite the contraryyides that “[n]othingn
this Agreement shall be construed as limiting the right parties to seekesnémt of this
Agreement . . . by action at law or equity or by any other legal proceeditag. to Am. Compl.
Ex. A at 6. Moreover, Plaintiffanayuse theiretaliationclaim as a vehicle to enforce the
Agreement. Tie Third Circuit has held thgt]he remedies for violation of Section 504 . . .

include. . .forms of relief traditionally available in suits for breach of contra&WW. v. Jersey

City Pub. Sch486 F.3d791, 804(3d Cir. 2007).Thus,Plaintiffs are entitled t@arguethat

10 Section 504 itself states that:

No otherwise qualified individual with a disability in the United States . . . shall,
solely by reason of her or his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance].]

20 U.S.C. § 794(a).
1 The above quoted antetaliation regulations were enacted pursuant to Title VI of the Civil
Rights Act of 1964, 42 U.S.C. § 206tdseq These regulations were incorporated into the

Rehabilitation Act in 1978 when that act was amended to provide the “remedies, procedures, a
rights set forth in title VI of the Civil Rights Act of 196429 U.S.C. § 794a(2).
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“[e]nforcement of the Settlement Agreement is necessary . . . to reneedylttions ofPlaintiffs’
procedural rights. . under Section 504[.]" Am. Compl. § 8BecausdPlaintiffs bring their
retaliation actioras a mean® enforce thé\greementtheir claim isnot barred by their waiver of
statutory rightand must be addressed

To bring a claim a claim for retaliatiamderSection504 of the Rehabilitation Act
plaintiffs mustshow:

(1) that they engaged in a protected activity, (2) that defendataBatory action

was sufficient to deter a person of ordinary firmness from exegdigsnor her

rights, and (3) that there was a causal connection between the protéetgdeand

the retaliatory action.

Lauren W. ex rel. Jean W. v. DeFlamji80F.3d 259, 267 (3d Cir. 2007).

According toPlaintiffs, Latisha Gundertookthreeprotected activitiesshe fileda due
process complainshe attended @ue process hearingndshe enlisted Rev. Watson’s assistance
in pressing her claimgPlaintiffs contendhat Defendanthasretaliatedbecause it negotiated a
settlement agreement thanever intended to honor. Bopportthatallegation, Plaintiffgurther
maintain thaDefendant has alsefusedo release settlement funisisthe seven other instances
wherefamiliesturned toRev. Watsonwhile honoing all other IDEA settlements.

1. Protected Activity

Plaintiffs are correct that a parent’s “invocation of IDEA due process proceedinigsrf
children . . . constitute[s] a protected activity” within the meanirfgeation504. Hesling v. Avon
Grove Sch. Dist428 F. Supp. 2d 262, 270 (E.D. Pa. 20@)t it does not follow thatatisha
G.’s associatiowith Rev. Watsomwas similarly protected.

The Rehabilitation Act protects anyone wditempts to safeguard the rigbfsadisabled

child, not just the parents of that chil8eee.g, Reinhardt v. Albuquerque Pub. Sch. Bd. of Educ.

595 F.3d 112610th Cir. 2010) grantingstanding taaspeecHanguage pathologistisg because
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of retaliation for her advocacy on behalf of disabled studeBésiker v. Riverside Cty. Office of
Educ, 584 F.3d 821 (9th Cir. 2009) (holding thdeacher had standing to doe retaliation under
Section 504 after she was fired, allegedly because she advocated faddssatents) Thus, if
Defendant punished Rev. Watson for advocating on T.L.’sihbéihen Rev. Watsohimself
would beentitledto pursue a retaliation claim. It is far from cldamweverthatPlaintiffs can
asserRev. Watson'’s claimicariously andthere is reason to doubt their ability to ddogo
characterizingheir “choice ofadvocate” as a protected activitiothing in the IDEA provides
parents with a right to have a nl@gal advocate at a resolution meetngtinformal settlement
talks Moreover,it is notobvious that one’shoice of advocateonstitutestestiimonyj,
assist[ance], or participat[ion]” within the meaning of 34 C.F.R. § 100.7#eggnyl case, Plaintiffs
fail to acknowledge the novelty of their “protected activity” claim #rel/make ndegal
argumento justify their requested extension of the law. | therefore declinedaHat Latisha
G.’s decision tenlistRev. Wasoris assistanceas protected activity.

Neverthelesst is beyond dispute thatatisha G.’s filing of a due process complaint and
participation in aesolution meeting are both forms of advocacy that are safeguarded by the
Rehabilitation Act Plaintiffs havethereforeestablished the protected activity element of their
retaliation claim.

2. Deterrent effect of allegedly retaliatory activity

Defendant ayues that the alleged retaliatory condunegotiatinga settlemenin bad
faith—would not deter the exercise of IDEA rigsiaceit would simply dissuade a reasonable
person from entering into voluntary settlement negotiations rather the@epling to formal due
process hearirggy However, his argumenignoresthe fact that théDEA gives parents the

proceduralight not onlyto adue process hearingut alsao the resolution anchediation
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processs If LEAs regularly entered into settlement agreements with notioteof honoring
their contractual obligations, then parents would be unlikely to exercisstdtetoryright touse
the IDEA’s alternative dispute resolution mechanisitbereforefind that Plaintiffs have
established the deterrence element of their retaliation claim.

3. Causal connection between the protected activity and the retaliatory action

To establish causatioRJaintiffs must demonstrate “(1) an unusually suggestive temporal
proximity between the protected activity and the allegedly retaliaitiign, or (2) a pattern of
antagonism coupled with timing to establish a causal liblatiren W, 480 F.3d at 267.

Ultimately, Plaintiffs fail to prove either.

The fatal flaw in Plaintiffs retaliation claim is that the protected activity aeigd#d not
beget any retaliatory action by Defendant. Rather, Latishar@i&ion of the IDEAresolution
procesgouched off six weeks of settlement negotiation that ultimately resultetégally binding
contract entitling her to compensatory education funds and attorney'driess effort tocreate a
temporalink betweerLatisha G.'sprotected activittandDefendant’s alleged failure to pay RES’s
invoices, Plaintiffs argue that Defendaeigotiated and falized the Agreemend)l the while
intendingto renege on its commitments. To accept Plaing@filsgationis to accept an improbable
scenario in whictbefendanengaged in protred settlement talks amstposed itselfo nearly
$100000 in contractal liability merelyout of spite. Plaintiffs plead no facts to suppdneir
theory of arelaborateand in many ways setfefeatingretaliatory ploy** Although Iseldom

invoke Twomblyandigbal, because | believe those decisions are applied too broadly, this is a case

12 There is close temporal proximity between Latisha G.’s decision to cowitadiRES and
Defendant’s failure to honor the terms of the Agreemenit. FBaintiffs do not claim thdtatisha
G.’s choice ofhow to spend settlement fundasaprotected activity under the Rehabilitation
Act and no court has considered whether an attempt to enforce a settlement agreement
constitutes protected activity under Section 504.
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where the plausibility standard has genuine applicabiligtendant’sl2(b)(6) motion as to
Plaintiffs’ Rehabilitation Act clainwill be granted

C. 81983 Claims for Retaliation (Count lll, partial) and for Enforcemertief t
Agreement (Count 1V)

Plaintiffs alsobring § 1983 actions based on two legal theordse first a § 1983
retaliation claimjs a warmeebver version of thie Section 50&laim (Count II), the only material
difference being the substitution of “1983” for “504Thetheoryof Plaintiffs’ second 8983
claimis somewhat unclear but, at bottappearsd bethatDefendant deprived Plaintiffs of their
federal statutory rights while acting under color of state law \iHaited to honor the terms of ¢h
Agreement SeeAm. Compl. 11 8482.

Integral to the resolution of both § 1983 claims is the Supreme Court’s deci€liiy @f
Rancho Palos Verdes v. Abrarbg4 U.S. 113 (2005)There, the Court held that “[t]he provision
of an express, private means of redress in [a] statute . . . is ordinanbjiation hat Congress
did not inter to leave open a more expansive remedy under § 19834t 121. The Third
Circuit applied the principles &ancho Palos Verdds an IDEA dispute i\.W. v. Jersey City
Public Schools486 F3d 791 There,the court held that the private means of redress available
under botlthe IDEA and Section 504 of the Rehabilitation Batredsupplementary § 1983 relief
in an action based on the denial of a FARE at 803, 805

A.W.is dispositiveof Plaintiffs’ § 1983retaliation claim That claim is a nearly verbatim
recitation of Plaintiffs‘claim undeiSection 504nd thus seeks relief under § 1983 for a violation
of the Rehabilitation Aet-something that is expressly forbidden undlev.

In pressingheir secon@ 1983 claimPlaintiffs attempt tadistinguishA.W. Theypoint out
that he plaintiff thereallegedthat his IDEA rights were violated because he had been deprived of a

FAPE, which is thé'precisetyp€’ of claim that the statute’sltie process system was designed to
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address and remedy.” Resp. at By.contrast, Plaintiffargue, their § 1983 “enforcement action”
does not requirme toengage in a compldactualFAPE inquirybecause Defendant’sdach of
the Agreement was, in itsef, FAPE deprivationPlaintiffs therefore contenthat their§ 1983
claim should survive becauseguiresonly that | interpret and enforce and the terms of the
Agreementactions that fall outside the IDEA’s “congtrensive remedial schemeResp. at 16.
This, they conclude, materially distinguishes the present caseAfidin

| do not readA.W.so narrowly. Thé\.W.court reasoned that Congress did not intend for
8 1983 to function as an end-run around the due process hearing and appeals processes provided
in the IDEA. 486 F.3d at 803Plaintiffs correctly note that their attempt to enforce the
Agreement under § 1983 does not implicate the IDEA’s administrative hearingrocethe
logic of A.W.is still applicable here. Congress not only created a detailed admivéstraaring
system, it also created detailed alternative dispute resolution systems: thioresold
mediation processes. Moreover, Congress granted federal courts limgdatijion to enforce
only those agreements reached through these processes. Consistentyithind that
Congress could not have intended for plaintiffs to use 8§ 1983 to avail themselves ofla federa
forum after having bypassed the mediation and resolution processes provided undeAthe IDE
Defendant’s 12(b)(6) motion is therefore granted as to Plaintiffs’ pttemenforce the

Agreement pursuant to 8 1983.

D. Claims for Retaliation Under the IDE/&ount Ill, partia)

Plaintiffs also recastount llas aretaliationclaim under the IDEA.It is wellestablished
that ndividualswho face retaliatory conduct for exercising their IDgvanted rights can bring
claims undeBection504. There is howeverno expresantiretaliation provision in the IDEA

itself or in itsimplementingegulations. The legal authority to suppitee-standing IDEA-
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based retaliation claim gt apparentWhat is clear is thafongress granted federal jurisdiction
to decide IDEA claims only under limited circumstances, none of wipigleahere. Because
Plaintiffs do not seek enforcementa$ettlement agreemehat wadinalized within the
resolution period, areachedhrough the mediation process, and becausediaeams do not arise
out of a hearing officer’s determinatiahis Court lacks jurisdiction to decigdgnateveidDEA-
based retaliation clainflaintiffs may have Defendant’s 12(b)(1) motion is thereforegted as
to Plaintiffs’ IDEA-based retaliation claim.

E. Claim forBreach ofContract(Count V)

Because there is no federal clagupplemental jurisdiction over Plaintiffs’ stdiw
breach of contract action is lacking. Defendant’s 12(b)(1) motion mygaheedas to Count \as
well.

V.  Conclusion

This Court lacks subject matter jurisdictiandecide plaintiffs IDEA claims because of the
procedural posture of the case under the statute.

Dismissal of PlaintiffsAmended Complaint does not leave them without legal recourse to
safeguard T.L.’s rightsAs Defendant concedeBaintiffs canenforce the termsf the Agreement
through a state law breach of contract actiblaintiffs may also proceed &édue process
hearing based on Defendant’s allegglilire to implement T.L.’s IEPpotwithstanding the waiver
of rights in the AgreementThat remains an avenue for recourseaus®©DR hearing officers
can onlyrender decision%on substantive grounds based on a determination of whether the child

received a free appropriate public educati@® U.S.C. 8§ 1415(f)(3k)(i), and there is growing

13 Given the existence of what appetrde a straightforward and enforckabontract, the
Court cannot help but wonder whethleeissue here ithat Defendant is unwillingp fund Rev.
Watson as a providef compensatorgducational services
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authority that, because the officer’s sole statutory responsibility iake gertain that a student
receives a FAPEhey argreclude a hearing officer sm enforcing a settlement agreement
becauseJ.K. v. Council Rock Sch. Dis833 F. Supp. 2d 436 (E.D. Pa. 20(Dalzell, J.) H.E.
v. Palmer --- F. Supp. 3d--, No. CV 153864, 2016 WL 6276418, at *7 (E.D. Pa. 2016)
(Beetlestone, J.3ee alsaH.C., 341 FE App’x at 689 (2d Cir.2009)Justin R. ex rel. Jennifer R. v.
Matayoshj No. CIV. 1600657 LEK, 2011 WL 2470624, at *11 (D. Haw. June 17, 20Irijeed,
in this case Plaintiffallege that whethey sougt to enforce the Agreement tlugh an
administrative actiorthe hearing officerefused to consider the breach because he lacked
jurisdiction. Am. Compl. { 10.

It is troubling and unfortunate that in the meantime a studewot iseing provided with
remedial education that Defendant has agreed she is entitled to r&givgven the finalization
of the Agreement beyond the resolution perlddck the power to vindicate her rights under the

IDEA.

/s/ Gerald Austin McHugh
United States Districiudge

23



