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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANNA JESSORP, et al. : CIVIL ACTION
V. : No. 16-1232
JEH JOHNSON, et al.

MEMORANDUM
Juan R. Séanchez, J. July 10, 201"

Plaintiffs Anna and Macbornessopnatives of Saint Vincent and livirig Philadelphia,
Pennsylvania, have been madri®r over sixanda-half yearsand have two children. In 2013,
Ms. Jessop applied for adjustment of status to lawful permanent resident under the
Administrative ProcedussAct (APA), 5 U.S.C8 706(2)(A){B), based on her status as the
spouse of Mr. Jessop, a United States citizen. The United States Citizergshipnaigration
Services (USCIS) denied Ms. Jessop’s applicator015. The Jessopsibsequently filed the
instant actionrequesing review ofthe denialdecision, andhte parties havéled crossmotions
for summary judgmerpursuant to Federal Rule of Civil Procedure 56. The Governanguaes
the Court should upholdSCIS’s decisiordenyingMs. Jessop’s application. The Jessops argue
USCIS erred in denying Ms. Jessop’s application because she is a spoulaitddaStates
citizen andwas “inspected and admitted or paroled into the United States,” as reguded8
U.S.C. § 1255(a)andthe Courtshouldthereforereverse the Agency’s decisiam remand this

matter toUSCIS forthe proper adjuitation of Ms. Jessop’s application Becausethe Court

! The relief Plaintiffs seek has varietthroughout the course of this matter. In tHeéamplaint,
Plaintiffs requesthe Court direct Defendants to grant the underlying application for adjustment
of status. In their brief in support of their motion for summary judgment, Plainéiffuest the
Court remand this matter tdSCIS. In their most recent letter brief to the Court, Plaintiffs assert
the proper remedy is not remahdt direct review, and argue the Court shdirst provide a
hearing or order depositions in order to acquire evidence concerning the BS3f@tssion
making process.
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finds USCISs adjudication of Ms. Jessop’s applicatisras not in accordance withgency
regulations, theésovernmeris motion for summary judgmentill be denied andhe Jessops
motion for summary judgmenmtill be granted insofar ahis matter will be remanded to USCIS
FACTS®

Anna Jessp entered Canada on March 26, 2002. In a September 22, 2013, sworn
statementMs. Jessop asssithe stayed with friends in Canada for a month, until she boarded a
busheadedo the United States to visit friends in PhiladelpHiés. Jessop further asserts, in her
sworn statement, thatnited Satesimmigration officers stopped the bus at the Caradied
States border, inspected I&aint Vincentpassport, and allowed her to continue to Philadelphia
without providing her documentatiaf her entry’ Upon her arrival in Philadelphia, Ms. Jessop
stayed with friends for nine months.

On October 10, 2010JIs. Jessop marriedllacborne Jessop, an American citizen, and in
November 2013Ms. Jessop filed with USCIS an Application to Register Permanent Residence
or Adjust Status (Form485) based upon her status as the spouse of Mr. JeSsopecember

4, 2013,USCISrequested that Ms. Jessppvide evidence of her lawful admission or parole

2 When reviewing crosmotionsfor summary judgment, the “court must rule on epafty’s
motion on an individual and separate basis, determining, for each side, whether anjutdgme
be entered in accordance with the Rule 56 stand&8dtilegel v. Life InsCo. ofN. Am, 269 F.
Supp.2d 612, 615 n.1 (E.DRPa.2003)(quoting 10A Charles Alaivright, Arthur R. Miller &
Mary Kay Kane,Federal Practice and Procedu® 2720 (3d ed1998)) see alscAppoloni v.
United States450 F.3d 185, 189 (6th Cir. 200@)oting a court must evaluagach crossnotion
for summary judgment “on its own merits and view all facts and inferences irgfthenost
favorable to the nonmoving pattyinternal quotation marks and citation excludedfhe facts
presented herein are undisputed, except where noted.

3 Although U.S. Customs and Border Protection inspectors are required by lawettt iesgry
applicant for admissioto determine if they are admissitded to create a record of admission
for each person admittedeeINA 88 235(a)(3), 290(a)the paties agredhere is no record of
Ms. Jessop’s admission into the United States.



into the United StatesMs. Jessop providea copy of her September 22, 20%@0orn statement
detailing her entry into the United States.

On February 52014, USCIS denied Ms. Jessop’s application, asserting sHeilealdto
submitevidence of her lawful admission or parole into the United States, and hddikadizo
establish her eligibility for adjustmenf status. In April 2014, the Jessops filed in federal court
a complaint, which wasoluntarily dismissed by stipulatioafter USCIS agreed to reopen the
immigration proceedingsOn August 6, 2014a USCISofficer interviewed Ms. Jessop.During
the inteview, Ms. Jessop recounted the same manner of entry at the Canédd States border
detailedin her September 22, 2018worn statemenénd saidshe had since lost the Saint
Vincent passport she used to enter Canada in 2002. She further told the officer thateshe s
with a friend in Philadelphia for nine months upon her arrival in 2002, but she could not
remember the name of that friend, or the name of the friend she stayed with itaCanadter
the interview, the Agency issued a Request for Evidence, ndisndessop hathiled tosubmit
any evidence, independent of her own testimony and written statements, supporésgeiied
manner of entry into the United Stateln response, the Jessopvideda Canadian entry
report showing Ms. Jessanmtered Canada on March 26, 2002, and two photograiphts.
Jessopn Philadelphigrom May 2002 To furthercorroborate Ms. Jessop’s account of her entry
into the United Sttes, the Jessopied tothe November 2007, report issued by the United States

Government Accountability Office (GAO Report), which discusses weaknessasveler

* The facts of the August 6, 2014, interview are drawn from the officer's handwrittes, tio¢
Agency’'sJanuary 6, 2015, decision letter, and its statement attacitecdRequest for Evidence.
The Jessops argue that such a record is insufficient aseffiods are thus disputeat unproven,
as the interview was not recorded by videotafs.discussedhfra, the Court finds USCIS was
not required to videotape the interview, and here, the reundfatiently indicates Ms. Jessop
could not provide her friends’ nameswanere they lived SeeUSCIS 0018, 0030, 0040.
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inspectionat the United States borders&JSCIS denied theetition on January 6, 2015The
Jessopsimely filed a requestor reconsideration, which USCIS denied on November 16, 2015.

The Jessop initiated this action on March 17, 2016. On June 20, 2016, the Court
remanded the matter 1dSCIS without vacating the Agency’s decision denyidg. Jessop’s
adjustment of statuspplication, for the limited purpose of having the Agency issue a finding as
to Ms. Jessop’s credibiliticoncerning her account of her enaagd manner of inspection and
admission into the United State®n August 18, 204, USCIS issued a finding that Ms. Jessop’s
account was not credible.

The Jessops allege the Government’s denial of Ms. Jessop’s application waatianviol
of the Administrative Procedures A@PA), 5 U.S.C. 706(2)(A) and (B). The parties have filed
cross motions for summary judgment, asking the Court to determine whdS@IS lawfully
denied Ms. Jessop’s adjustment application.
DISCUSSION

Summary judgment shall be granted if the movant shows “there is no genuine déspute a
to any material fact @hthe movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(g. Because the Jessops are seeking review under the APA, hottbeeusual summary
judgment standard does not applyUddin v. Mayorkas862 F. Supp. 2d 391, 399 (BE. Pa.
2012). Under the APA, th€ourtperforms a limited reviewo decide*whether [the]agency’s
action is supported by the administrative record and consistent with the APA dtafdar
review. Dorley v. Cardinale 119 F. Supp. 3d 345, 351 (E.D. Pa. 2058 alsoOccidental
Engg Co. v. INS753 F.2d 766, 7690 (9th Cir. 1985) (“[T]he function of the district court is to
determine whether or not as a matter of law the evidence in the administratnce pecuitted

the agencyo make the decision it did.”g8ingh v. HoldefE.D. Pa. Dec. 2, 2015) (stating that in



reviewing an agency decision under the APA, “the administrative agertbg ifinder of fact,
and the district court does not need to determine whether there aneedi$acts to resolve at
trial”). “Under the APAa district court may only hold unlawful and sside agency action if it
is ‘arbitrary, capricious, an abuse of discretion, or etls&r not in accordance with laiv,
Dorley, 119 F. Supp. 3d at 352 (quagi5 U.S.C.8 706(2)(A), a standard that isexceedngly
deferential’ to the agencyJohnson v. Dist. Dirof United States Citizenshiplo. 1562420,
2016 WL 5390572, at *4 (S.D..FSept. 27,2016) (quoting=und for Animals, Inc. v. Ri¢c@5
F.3d 535, 541 (11th Cir. 1996)).

To determine whether an agency acted arbitrarily and capriciously, anwastrconsider
whether there exists a “rational connection between the facts found and the chdefg m .
whether the decision was based on a consideration of the relevant factors[,] and Vkleether t
has been a clear error of judgmenMotor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut.
Auto. Ins. Cq.463 U.S. 29, 43 (1983) (internal quotation marks and citation omitteelNVE,
Inc. v. Dep’t of Health and Human Serys436 F.3d 182, 190 (3d Cir. 2006) (noting that in
applying the arbitrary and capricious standard, “a court lookshither the agency relied on
factors outside those Congress intended for consideration, completely failedstdeccsm
important aspect of the problem, or provided an explanation that is contrary to, or ibiplausi
light of, the evidencé). An agency’s decision igrbitrary and capricious wher¢ghé evidence
not only supports a contrary conclusion but compeélsYitangSheng v. Attorney Gen. of U.S.
365 F.App'x 408, 410 (3d Cir. 2030

“The scope of review under the ‘arbitrary and capricious’ standard is narrow and a cour
is not to substitute its judgment for that of the agenadyidtor Vehicle Mfrs. Ass’'n of U.S., Inc.

463 U.S. at 43see NVE, In¢.436 F.3d al90 (noting judicial review of administraé action in



an APA case islimited to the administrative record”). Although a reviewing court “may not
supply a reasoned basis for the agency’s action that the agency itself lagengdt it may
“uphold a decision of less than ideal clarity if the agencgth may reasonably be discerried
Motor Vehicle Mfrs. Ass’n of U.S., Inel63 U.S. at 43A court “reverse[spn agency’'slecision
when it is not supported by substantial evidence, oratjgncyhas made a clear error in
judgment.” United States v. Reynold&l0 F.3d 498, 509 (3d Cir. 2013).

Even where a court finds error in an agency’s judgment, reversal ordesnaarranted
only when the error actually prejudices the parfyee5 U.S.C. § 70Gproviding thata court
must take “due account . . . tfe rule of prejudicial error’) The rule of prejudicial error
requires courts to “determine whether the agency’s error is harinRegnolds710 F.3d at 514
(citing Shinseki v. Sander$56 U.S. 396, 407 (2009)3ee also DelRiverkeeper Network v.
Sec'y Pa. Dep'’t of Envtl. Prqot833 F.3d 360, 377 (3d Cir. 2016) (noting that in reviewing an
agency decision under the APA, courts apply a “harmless error” analysis, and'mikiigkes
that have no bearing on the substantive decision of an agency do not prejudice a party[,] . . .
[w]here an agency errs in fact finding, we remand only if the agency relied @nrtémeous
finding in its decision”) Specifically, @ agency’s failure to follow its procedural rules nisey
grounds for reversal when it results in prejudice or the denialpafrty’s rights SeeConnor v.

U.S. Civil Service Com’r;21 F.2d 1054, 1054057 (6th Cir.1983) (“An agency’s violation of
its procedural rules will not result in reversible error absent a showanghh claimant has been
prejudiced on the merits ateprived of substarai rights because of the agersyrocedural
lapses.”).

An alien may seek adjustment of status under § 245(a) of the Immigration and

Nationality Act (INA) so long asshewasinspected and admitted paroled into the United



States’ SeeMatter of Quilantan 25 I. & N. Dec. 28528990 (BIA 2010). In other wordsin
alien whose entry was procedurally reguldreing inspected by an immigration officer and
thereby physically presenting herself for questiortig eligible for adjustmeneven if she was
not in compliance with substantive legal requirements at the time of €3¢gd.; see also Tula
Rubio v. Lynch787 F.3d 288, 29%th Cir. 2015) (affording deference Quilantaris holding
that “inspected and admitted” refers to a procedurally proper amm)s The applicant for
adjustment of status bears the burden of demonstrating that she presentedonensgléction
and was admitted or paroled upon her entry into the United StaesMatter of Areguillin 17

l. & N. Dec.308, 310 (BIA 1980).

Ms. Jessop contends sestablished her eligibility for adjustment of statussbificiently
demonstrating her inspection and admission into the United 3tatéSCIS and reversal or
remandof her casds warranted because (1) tiAgency hasfailed to develop or present a
sufficient record for the Court to review and (2) thgencyfailed to complywith applicable
legal standardms rendering its decision to deny her application.

Having remanded this matter to the Agency for a crégjibietermination, which it

provided,the Court finds the administrative record now adequate for its révighe Jessop

> Section 24f) states:
The status of an alien who was inspected and admitted or paroled into the United
States. . . may be adjusted by the Attorney General, in his discretion and under
such regulations as he may prescribe, to that of an alien lawfully admitted for
permanent residence if (1) the alien makes an application for such adjustment, (2)
the alien iseligible to receive an immigrant visa and is admissible to the United
States for permanent residence, and (3) an immigrant visa is immediately
available to him at the time his application is filed.

INA § 245(a), 8 U.S.C. § 1255.

® The Court notes that although the credibility determination may be viewed as a post ho
rationalization, generally disfavored in reviewing an agency’s deciseaRite Aid of Pa.Inc.
v. Houstoun 171 F.3d 842, 8561 (3d Cir. 1999)“[T] he district court properly ruled thét

7



arguethat pursuant to USCIS policy, the Agency should have videotaped Ms. Jestapisw,
allowing the Court toassess the conted testimonyput while such recordingnay bestrongly
recommend, it imotrequired’ In any eventwhile a videotaped interview may tend to shibv
Agency has followed propenternal proceduresthe Court may noteweigh Ms. Jessos
credibility or make factual determinatiansSee Reynolds 710 F.3d at 509Any videotaped
interview would thusraveno bearing on the Court’s review of the Agency’s decision.
The Jessop next argue theAgency failed to follow two legal standards in determining

Ms. Jessop’s statutory eligibility to adjust her status to lawful permanent resiéest, they

arguethere is no requirement for an applicant to provide documentary corroboration ofrger ent

would not create a new r@al nor base its review on any ‘pdgic rationalizationsinade by the
Department after it had taken the disputed aclipoourts may request an “administrative body
to provide additional explanation for an inadequately articulated decisi@mcdl 814, Int'l Bhd.

of Teamsters, Chauffeurs, Warehousemen v. N. L.,Ra4B.F.2d 989, 992 (D.C. Cir. 1976)
(citing Citizens to Preserve Overton Park, Inc. v. Vo@l U.S. 402, 420 (19))1 “The ‘post
hoc rationalizatiohrule is not a timéarrier which freezes an agenggxercise of its judgment
after an initial decision has been made and bars it from further articulatisir@fsoning. It is a
rule directed at reviewing courts which forbids judges to uphold agency action badiseof
rationales offered by anyone oth&an the proper decisionmakersld.; see also Marshall v.
Lansing 839 F.2d 933, 9434 (3d Cir. 1988) (noting the concern with post hoc rationalizations
of administrative agency decisions is too@v“hypothetical rational support for the agency’s
action,” as a court may only review “a formal statement of reasons from éneyéghat sets
forth it decision “with such clarity as to be understandable”). Here, USCIS hadguau on
therecord crdibility decisionthat provides additional explanation and clarification of its prior
denialdedsion.

" The USCIS Adjudicator’s Field Manual (AFM) sets forth policies and proceduresdording
applicant interviews.SeeUSCIS Adjudicator’s Field Manual Ch. 11.2(@)n many instances
the adjudicator may audio wrdeo tape an interview with an applicant or petitioner. The purpose
of such a recording is to preserve evidence for possible use in later proceedinfs 15.6(b)
(“The ideal format for most interviews and simple statements in most situativiteasape
Videotape records not only the answers, but also the demeanor and actions of the egerview
Properly done, there can be no doubt as to what the interviewee actually said (alteichtion

in original)), https://www.uscis.gov/ilink/docView/AFM/HTML/AFM/@-0-1.html (last visited
May 25 2017). The Court notes that while th&FM is instructive as to propegancy practice,

it does not hold authority over this GtuSee Lawrence v. City of Philadelphi&27 F.3d 299,
316 n.6 (3d Cir. 2008) (“[Algency manuals . . . lack the force of law[.]").



where no official document relating to admission exists, aadilgle testimony is sufficient to
establish her manner of entry§SeePIs’ Mem. of Law in Suppof Mot. for Summ. J. 143
(citing Matter of ArreguillinandMatter of Quilanta). Secondthey argudJSCISfailed tocite
or apply the correct standard for determ@credibility, pursuant tdatter of AS 211&N Dec.
1106, 1109 (BIA 1998). The Jessops arthat under the correct legal standands. Jessopas
met her burden to prove by a preponderance of thermedhat she was inspectaidthe United
States border

USCIS denied Ms. Jessop adjustment of status applicatiddased on Ms. Jessop’s
affidavit, an entry document from the Canadian Border Services, the two 2002 photographs
depicting Ms. Jessop in Philadelphia, the GAO Report, and the lack of any documentation
corroborating her asserted manner of enth¢CIS Mot. to Reconsider Letter, USCIS 0p6&e
also USCIS Decision Letter 2, January 6, 2015, USCIS 0017 (“[B]ased on the evidence of
record, USC@S finds that you have not proven by a preponderance of the evidence that you
presented yourself for inspection upon your efitryln its decision letterhte Agency noteils.
Jessop’s narrative was “plausible,” but tshe nevertheledwiled to denondrate it was more
likely than not that she was inspected and admitted or paroled into the United States. USCIS
Decision Letter 3.

Following the Court’'s Orderemanding this matter tdSCIS for thelimited purpose of
having the Agency issue a finding asNis. Jessop’s credibility, the Agency set foiith an
August 18, 2016, credibility finding theeasonst did not creditMs. Jessop’s account dfer
manner of entry:(1) discrepancies between Ms. Jessop’s testimony and affidavit, including her
purported date of entry into the United States and the number of friends she vsithyeu

Canada and Philadelphia; (2) Ms. Jessop was unable to recall the names, contadtanfama



current whereabouts of her friends with whom she fhagortedly stayed for extended mets
in Canada and Philadelphiand (3) the improbability of the circumstances of her purported
admission which would have involved “an obvious and egregious violation of the most basic
training border officials recees” USCIS Credibility Finding 24.

Based on the record before it, the Cdurtls no clear error in the Agency’s decision
The Agency provide an adequate explanatiofits denial decision, noting the lack of evidence
Ms. Jessop provided to establisér iImanner of entry. Indeed, heorroborating evideneea
document of entry in Canada and photographs of herself in Philadel@@i@2r-do notbear on
her manner of entry into the United States:urther,in its credibility finding, the Agency
identified sufficient grounds for discrediting Ms. Jessop’s version of the veactuding her
inability to name the friends she stayed with in Canada and Philadedpkiithe discrepancies
identified in her testimony and affidavitThe Agemy also considered th@ AO Report® but
found the weaknesses in border inspection documented in the Rapsrfficient staffing,
training, and infrastructurewere not relevant to Ms. Jessop’s entry into the United States,
which, by her accountjnvolved dficers examining Ms. Jessop’s passpoand knowingly
allowing her to unlawfully enter.SeeUSCIS Credibility Determinatior3-4, Aug. 19, 2016
Evident from its detailed decision, the Agency had a “rational connection betweéacthe

found and the choe madeé to deny her applicatiomotor Vehicle Mfrs. Ass’n of U.S., Iné63

® The GAO Report states that U.S. Customs and Border Protection (CBP) “edtiimatt several
thousand inadmissible aliens and other violators entered the county through ports ah entry
fiscal year 2006.” Pl.'s Mem of Law in Support of Mot. for Summ. Ex. 2, GAO Report2.

The Report notes weaknesses in 2086ffing shortages, lax traveler inspection procedures,
and a lack of physical infrastructure to ensure vehicles pass through an§pgetion booth-
which allowed many vehicles to pass throwfled pointswithout being stopped or inspected.
Id. at 56, 23-24.
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U.S. at 43, which is “the hallmark of reasonable agency decidioréy, 119 F. Supp. 3d at
354.

The Court notes there is a dearth of case law establishing the minimum ashount
corroborating evidence a petitioner may provide to meet her burden of toraifow the
procedural regularity of hénspection’ In a recent decisiomowever,the Southern District of
Florida concluded an applicant for adjustment of status, lacking any doctioretdaestablish
her inspection and admissiorto the United Statesnd relying on her own testimony and that of
her friendand sistein-law, failed to meet her burden to establible Agency’s denial was
arbitrary, capricious, or an abusg&discretion Johnson2016 WL 5390572at *5 (“While the
BIA and USCIS have found an applicant’s own testimony sufficient to establish a padcedur
admission into the United States under certain circumstances, ‘the mereatabetrecord may
supporta contrary conclusion is not enough’ for the Court to invalidate the USCIS’sadeitis
this case)). Thus, even ifan applicant’stestimony alone may be sufficietd establish the
procedural regularity of an alien’s admissian this case, the Agencipund Ms. Jessop’s
testimony insufficient due to its lack of credibility. That decision was not arbitrary and

capricious.

®The Jessops argue there is no requirement that an alien prayidecumentary corroborating
evidence where no official document or other record of entry exists, and that shetaidigle
her admission by credible testimony alorg@eePIls.” Mem of Law in Supp. of Mot. for Summ.
J. 1213 (citing Matter of Quilantan 25 I. & N. Dec. at 293). Although the Board of
Immigration Appeals inMatter of Quilantansuggests an alien’s testimony alone, without
corroboratory documentation, may befficient to establish procedural regularity, otheurts
have foundan immigration gidge did not err by finding an alien’s testimony, without more,
insufficient to establish his or her burdei®ee e.g, Rosario-Rosariov. Attorney General of
U.S, 604 F. App’x 205, 207 (3d Cir. 201%affirming the immigration ydge’s decision to
sustain the petitioner’s removal because of various inconsistencies in heongstoncerning
her flightto the United Statesnd lack of documentary evidence that she hdchseled).
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Although the Agency did not set forth a standard in its credibility finding, the Court finds

the Agency adequately explained its wrang and, as discussed above, had sufficient grounds to
discreditMs. Jessop’s version of everits SeeRosarioRosario v. Attorney General of U,$04
F. App’x 205, 207 (3d Cir. 2015)n re: Matter of Vasile Rachita 2014 WL 7508417, at *2
(BIA 2014) (finding applicant lacked credibility where leéaimed based only on an affidavit
and a friend’s affidavit and no corroborating evidence in the form of official docunmmtas
vehicle was waived through a Washingtstate port of entry witlout being stopped or
questionell In re: Aziza Ben Harkins2015 WL 34887 (BIA 2015)finding applicant’s
testimony and the affidavit of her traveling companian crediblewhere accepting applicant’s
account would have required the finding that the immigratiomceffwho inspected the
applicant, and allowed her admission without the required visa, was in derelictiendufties.
The Court therefore “cannot say that a reasonablefifatgr would be compelled to ‘reach
factual findings contrary to those reach®d’ the Agency. RosarioRosariq 604 F. App’x at
208 (quotingGarciav. Att'y Gen, 665 F.3d 496, 502 (3d Cir. 2011)).

Despite the legal sufficiency of tleontent of theAgency’s denial decision, the Court

finds the AgencyaffordedMs. Jessopnadequatgrocess. Relying on 8 C.F.R. 103.2(b)(16)(i),

19 The Jessops argue the Agency failed to apply the proper standard for detenredibiity,
assertingMatter of AS sets forth the standard the Agency should have applied in making its
credibility decision. That standard, however, is applied in the asylum context, ambvaror
has since been mddid by he REAL ID Act for asylum applications that were filed after May
11, 2005. See Pavlov v. Atty. Gen. U.814 F. App’x 55, 60 (3d Cir. 2015) (citing 8 U.S&.
1158(b)(1)(B)(ii)). In any event, the Court's review of the Agency’'s decision inema
unchanged because the Agency’s finding is supported by the record, as disbossedSae
Pavloy 614 F. App'x at 60 Generally, the IJ’s overall credibility determination ‘is more
properly decided on the cumulative effect of the entirety offdpelicant’s testimony]’ rather
than on each individual elementhis Court generally defers to the IJ on credibility questions
where the 1J’s findings and conclusions are supported by the recordrat{atiein original)
(quoting and citinglishiashviliv. Ait'y Gen, 402 F.3d 386, 396 (3d Ci2005);Dia v. Ashcroft
353 F.3d 228, 249 (3d Cir. 2003)).
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the Jessops argue the recdncomplete insofar adSCIS failed to provide the Jessops with
notice of its credibility concerns or an opportunity to explain any discregincieer testimony
prior to the August 18, 2016, denial decision.

WhereUSCIS’s decision will be adverse to an alien’s application, it is requireddo of
the applicant aropportunity to inspect and rebut any “derogatory” information or evidence
USCIS has considered8 § C.F.R 103.2(b)(16)(i)** Further, “[a]ny explanation, rebuttal, or
information presented by or on behalf of the applicant . . . shall be included in the record of
proceeding.” Id. Here, USCIS based its decision on the lack of documentary evidence
supportingMis. Jessop’s account of her manner of entry into the United States and its finding that
her account was not credibl&eeUSCIS 001819; USCIS Credibility Detgrmination, Aug. 19,
2016. USCIS’s adverse credibility determination was based on discrepancies betwgeen M
Jessop’s testimony and affidavit, her inability to remember the names of thagaysewith in
Canada and Philadelphia, and the improbability of the circumstances of her purposte&eat
USCIS Credibility DeterminatignAug. 19, 2016. Although this informationaw critical to
USCIS’s decision to deny Ms. Jessop’s applicatias “the only evidence [she] ha[d] to offer

regarding [her] entry to the United Stat[wa]s [hg own account—USCIS did not make Ms.

X The AFM also explicly instructs USCIS officerso provide specific reasons for a conclusion
that an applicant is not credible: “If you decide that the statement or testimompetfi@aner or
applicant, or of any other witness, is not credible, your written decision should éntlcat
conclusion. It generally is not enough simply to say that the witness is not eréaddbead, your
decision shouldjive the specific reason or reasons for your conclusion, and refer to the slement
of the record that support the conclusion.” USCIS Adjudicator’s Field Manual Ch. 1Thé).
AFM also notes that “[d]iscrepancies in statements made by a witness dtecessarily
discredit the witness. The fact that a witness is sometimes confused arwhs@ldflictory goes
only to the weight of testimony, not to the witness’ competency. It is to be expeateyé¢n an
honest witness, in speaking of a past eveiit,not repeatedly reproduce it in its entirety with
unchanged fullness of detail. A variation in recollection does not necessarilgeanedibility.”

Id.
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Jessop aware of its reliance on the information, much less offer her an opportungiaio ex
rebut it'? SeeUSCIS Credibility Determination, Aug. 19, 2016.

The Government argues the Agency made clear to thep¥essat it did not believe her
account of her manner of entry through its Requests for Evidence, and provided Ms. Jessop the
opportunity to prove that she had made a procedurally regular admission into the Unésd Stat
SeeGov't's Resp. Memo. 9 n.6; Gi’s Letter Br. 34, May 18, 2017. The Government further
argues the Agency’s adjudication does not implicage@F.R. 103.2(b)(16)(i), as the Agency
did not base its decision on information that was derogatory or of which Ms. Jessop wa
unaware.Gov't’s Letter Br. 4. The Court disagrees.

After Ms. Jessop’s August 6, 2014, interview, but before issuing its decision, the USCIS
issued a Request for Evidenesd attachedo it a written statement by USCIS recounting Ms.
Jessop’s own account of her eninyo the United States as provided to her interviewsee
USCIS Request for Evidence, Aug6, 2014, USCIS 00290. The statement advised Ms.
Jessop that she had failed to submit any evidence independent of her own testichamniyten
statements toupport her assertions concerning her manner of entd,. The statement
acknowledges that her narrative of entry, “if accepted as true, wouldigstéie requisite
‘procedurally regular admission to meet the requirement of a lawfulsstoni or paroleinder

INA § 245(a),” and stated she could submit further evidence to support her manner ofcentry.

2 The Agency implied credibility was a concern in its demlacision, as it noted in its
restatenentof Ms. Jessop’s testimony that she “had trouble recalling” the names ofethesfr
with whom she stayed in Canada and Philadelphia and that shetdidow where her friend in
Philadelphia lived now. USCIS 0025. The Agency also indicated in a footnote that hlthoug
Ms. Jessop testified that she entered the United States in February or March 20G2edhe s
her adjustment of status application that she entered the UnitediStapes 2002.
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The Court finds the Request for Evidence did not adequately provide Ms. Jessop with
notice of thederogatoryinformation on which it would ultimately base its decision, or provide
her with an opportunity to rebut that informatio@f. Venevision Prods. LLC v. Dir., Texas Serv.
Ctr., No. 1611990, 2017 WL 603287, at ¥4 (11th Cir. Feb. 15, 2017) (finding petitioners’ due
process claim based on the USGI&lleged violation 08 § C.F.R. 103.2(b)(16)(i) failed where
USCIS issued a Notice of Intent to Deny, which “identified severatrelmncies” and
petitioners were thus “afforded an opportunity to rebut the derogatory evidencevabat
presented”)Diaz v. U.S.C.1.$499 F. App’'x 853, 856 (11th Cir. 2012) (holding petitioner’s due
processrights were not violated by USCIS’s refusal to conduct a second interview tty clari
discrepancies in the first interview because the Agency complied \gith.BR. 103.2(b)(16)(i)
by issuing petitioner a Notice of Intent to Deny that indicated the petition wouddrbed based
on the discrepancies in the interview, and “specifically gave her the oppyrtanprovide
rebuttal evidence and to explain the diserepes”); see also Mangwiro v. Johnsob54 F.
App’x 255, 261, 261 n.9 (5th Cir. 2014) (noting8&.FR. 103.2(b)(16)(i) require&ISCIS to
provide “sufficient information to allow the petitioners to rebut the allegationshi sisca
“notice of intent todeny that indicate[s] that [a] petition [will] be denied based on . . .
discrepancies in [an] interview™ (quotirfiaz, 499 F. App’x at 85%6)); Maerker v. Ashcroft
118 F. App’x 258, 260 (9th Cir. 2004) (finding that any failure on the part of the Iraticig
and Naturalization Service to provide notice and an opportunity to rebut advedsmoeyi
pursuant to & C.F.R. 103.2(b)(16)(i), was harmless because the immigration judge provided the

petitioner with “ample opportunity to rebut any derogatorydente”)!® Indeed, it appears

13The Government argues Ms. Jessop was aware of the information on which the Agency based
its decision, as she was the only person the Agency interviewed as part of lwatiapplSee
Gov't’'s Letter Br.4, May 18, 2017(citing Mangwiro v. Johnsgn554 F. App’x 255 (5th Cir.

15



USCIS regularly provides applicants with Notice of Intent to Deny, allowinghem the
opportunity to rebut the information upon which the Agency inteéadsake its decisionSee

Diaz v. U.S.C.1.$.499 F. App’x at 856Jddin, 862 F. Supp. 2d at 39® (reviewing USCIS’s
extensive detailing of the discrepancies in applicant’s purported manneryfreit$ notice of

intent to deny and its final denial decisiob)SCIS Adjudicator’s Field Manual Ch. 10.5(b)(4)
(“When a prelminary decision has been made to deny an application or petition based on . . .
derogatory evidence, USCIS must issue a written notice of a NOID to plieaag.]”); Pl.'s

Letter, May 19, 2017 Ex. 1, USCIS Policy Memorandum 3, ECF 32 (“A NOID isequired

2014)). InMangwirg as the Government states, USCIS denied an applicant’s petition after
interviewing the applicant and his wife separately, finding discrepaaa@snconsistencies in
their answers, issuing a Notice of Intent to DgNOID) the petition that included the
discrepancies, and considering the applicant’s resgortbe NOID. 554 F. App’x at 257. The
court held USCIS, through the NOID, had provided plaintiffs with adequate notice of the
derogatory information on which iielied to deny their claims, as well as with an opportunity to
rebut that information, pursuant ®8 C.F.R. 103.2(b)(16)(i) Id. at 261. The Government
argues the fact that the AgeneyMangwirorelied on discrepancies between the husband’s and
wife’s answers distingshes that case from the Jessamase, as th&langwiro spouses “would

not necessarily be privy” to the information provided by the otB®av't’'s Letter Br.4, May 18,
2017 TheMangwirocourt, however, does not make such a distincaod, instead concentrates
on the process providegthe NOID identifying the discrepancies amglving the applicanen
opportunity to rebut-in holding the plaintiffs were not denied due procel&ngwiro, 554 F.
App’x at 261. Indeedseveral courtdhave sggested discrepancies in an applicant's own
testimonythat are relied on to deny an application may be considered derogatory inforofati
which an applicant needs to be appris&ee, e.gVenevision Prods. LL2017 WL 603287, at
*1-2; Diaz, 499 F. App’x at 856 Other cases cited by the Government pertaining to this issue
are distinguishable See, e.g.Sardo v. Dep’t of Homeland Se2008 WL 2596206, at *4 (6th
Cir. July 1, 2008)holdingthe government’s failure to disclose to the applithainformation it

had about his prior criminal record before it denied him naturalization did not vicfate BR.
103.2(b)(16)(i); Herrera v. U.S. Citizenship & Immigration Sers71 F.3d 881, 889 (9th Cir.
2009)(agency provided applicant with a notigkintent to revoke and a final revocation notice,
both indicating that based on statements made during her interview, applicant did ntitenee
approval requirements for anl#i0 petition, and agency did not violate procedures concerning
notice by failng to provide applicant with the interviewer’'s handwritten notes or his internal
referral memorandumpdi v. United StatesNo. 10 CV 00502, 2011 WL 9613, at *7 (N.D. Ohio
Jan. 3, 2011)aff'd, 498 F. App’x 478 (6th Cir. 2012) (finding USCIS and the BIA had properly
disclosed the derogatory information upon which their decisions primarily +etiad of the
plaintiff's sworn statemertsas plaintiffs had copies of the affidavit).
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when derogatory information is uncovered during the course of the adjudication that is not
known to the individual, according to8C.F.R. 103.2(b)(16). The issuance of a NOID is also
appropriate . . . [where] [t]here is little or no evidencensitted[.]”). Such process was not
afforded here.The Court therefore finds the Agency’s decision failed to conform with the law.
Sees U.S.C. 8 706(2)(A).

Further, the Court cannot conclude the Agency’s procedural violation was harndlsss.
discussed, in its final decision, the Agency found that although Ms. Jessop’s naagaixging
her manner of entry was “plausible[,] . . . it [wa]s equally plausible that [she}ectabe
Canadian border into the U.S. in some other way[.]” USCIS 0019. An opportunity to rebut the
Agency'’s credibility finding could have hale effect oftipping the scale in this 50/50 finding.

Most recently, the Jessops argue the Court should hold a hearing or order depasitions
order toacquire evidence concernitdfSCIS’s decisiormaking processather than remanthis
matter to USCIS The Government contends that if the Court finds a violatio® ®C.F.R.
103.2(b)(16), the proper remedy wouldreenand.

Although a reviewing court has the power to “compel agency action unlawfiihijield
or unreasonably delayed3 U.S.C. 8706(1),the APA does not apply to the extent “agency
action is committed to agency discretion by lawd,”8 706(2). “[T] he only agency action that
can be compelled under the APA is action legadiguired” Norton v. S. Utah Wilderness
Alliance 542 U.S. 5563 (2004) (emphasis in original). Because the decision to grant or deny
adjustment of status is discretionasge8 U.S.C.8 125%a) (providing the status of an alien
“may be adjustedy the Attorney General, in his discretion and under such regulations as he
may prescribe, to that of an alien lawfully atled for permanent residerigethe Courtfinds

remand is apmpriate hereseePinho,432 F.3d aR00 n.9 (“Section 1252(a)(2)(B) . strips the
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district courts of jurisdiction over discretionary agency determinatignS.'& S Mfg., Inc. v.
Napolitang No.09-653, 2010 WL 571797, at *4 (E.D. Pa. Feb. 18, 2@h6)ding that “lecause
the decision otJSCISto grant or deny an application fadjustmenbf statusis discretionary,
the “APA does not authorize the Court to compel USCIS to approve [p]laintiffs’ 1-485
applications”);see alsoSong v. KlapakasNo. 06-5589 2007 WL 1101283, at *5 (E.D.aP
2007) (finding remand t&SCIS to adjudicate plaintiffs’ adjustment of status applications “the
most appropriate resolution of the case because only defendants have theeapéciaiviedge
to adjudicae plaintiffs['] applications”).

The Courtwill thereforeremandthis case back to USCIS for the reopening of Ms.
Jessop’s application and its adjudication under proper agency procedure.

An appropriate @ler follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan RSanchezJ.
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