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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IMPALA PLATINUM HOLDINGS CIVIL ACTION
LIMITED, et al.
NO. 16-1343
V.

A-1 SPECIALIZED SERVICES AND
SUPPLIES, INC., et al.

Baylson, J. June 30, 2017

MEMORANDUM RE: POST -VERDICT MOTIONS

This vigorously litigated dispute, which culminated in a seven (7) day juryrtridarch,
2017,reaches its final coda this decision on post-verdict motionBlaintiffs ImpalaPlatinum
Holdings Limited and Impala Refining Services Limitedl(ectively, “Impala”)alleged fraud
and other claims against the individual defendants and their related business antigg out
of theoperation of a specialty metals busineBsurclaims proceeded to trial, each premised on
allegedly fraudulent transactions by and between the defendants, shardirelcters of a
closely held Pennsylvania corporation. All but one of the individual defendants (Ashok Kumar
Khosla, referred to throughout this casesimply “Kumar”), reached a settlement during the
trial. The jury found for Impala oane claim constructive fraudulent transfer under the
Pennsylvania Uniform Fraudulent Transfer Act (“PUFTA”).

Following the verdict, both Kumar and Impala moved to alter the judgmi€uatrar,to
achieve a setff in the amount of the settlement that had been reached by the other defendants in
the midst of trial, and Impala, to add pre- and padtsment interest to the verdic(ECF 346,

371.) We dismpse of both motions here, and, in so doing, reach a final resolution matiex
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I.  Factsand Procedural History
Thefactual background of this case eeen exhaustively narrated the Court inthe
opinion disposing of defendants’ motions to dismiss (ECF 73), the summary judgment opinion
(ECF 289), and the summary judgment opinion rendered in a prior case involving the same

underlying factsAlliance Industries Limited v. AL Specialized Services & Supplies, |ngo.

13-2510, 2015 WL 4943471 (E.D. Pa. Aug. 19, 2015)). Consequently, we decline to go into
great detail here. It is sufficient for purposes of this memorandum to statesithedrgours of
the claims at issue.

At the crux of this case the business relationship that existed for manysylatween
Impala and Defendant-A Specialized Services, Inc. (*&), involving the refining of used
catalytic converters such that the precious metals therein could be sold on the @&n me
market and to car companies. The financial crisis of )& the dissolution of that profitable
relationshipby greatly reducing thealue of the extracted metals, which in turn keft unable
to repay Impala for unsecuradvancesotaling more than $200 million, whidmpala had made
to A-1. Impala sued Al in the London Court of International Arbitration (“LCIA”) in
December 201% collect on A-1's debt and obtained a $200 million judgment. That award was

entered as a judgment in this Court on April 26, 20b&palaPlatinumHoldings Ltd. v. Al

Specializd Servs. & Supplies, Inc., No. 13-2930, ECF 79.

The trial of this case centered allegedly fraudulent transfers made by and between A
1's shareholder-directors for the purpose of divertintyf\assets to themselves® as to leave
very little, if any,assets for AL to use in the payment of the LCIA verdict and the judgment
entered in favor of Impala. On that theory, Impala initiated proceedingssagefendants

Kumar, Surest. Khosla (“Suresh”)OmK. Khosla (“Om”), andLeenaKhosla (“Leena”) all of



whom are shareholders in Aand were directors at the relevant time peridagala also
named as defendantsd entitiesalleged to have participated in the fraudulent sch&tugam
Limited Partnership (“Slogam”) and Allian¢edustries Limitel (“Alliance”). Four claims
survived dismissal and summary judgment, prateededo trial:

(1) Actual fraudulent transfer undBtJFTA;

(2) Constructive fraudulent transfer under PUFTA,;

(3) Breach of fiduciary dutyand

(4) Deepening insolvency.

Impala’sproof at trialcentered osettlement®f threeprior litigations that it alleged

were improper because thaythered the fraudulent scheme of the individual defendants.

Bucks County Settlement

First, he settlement of litigation filed in the Bucks County Court of @mn Pleas by
Om against Kumar, Suresh, and A-1. &tated claims fobreach of fiduciary duty, breach of
contract, conversion, and unjust enrichment arising out of A-1’s failure to pay hirbwudtisns
in proportion to his ownership interest inJAfom 2000 to 2012. On May 29, 2015, the parties
executed a settlement agreement (“Bucks County Settlement”) resolving @mis ahd
requiringA-1 to pay Om $10 million and Leena, who stood in a similar situation to Om, $1.5
million.

Alliance/New Jersey Settlement

The second settlement resolved twparatecases One case wafiled in this Court by
Alliance against Al (Civil Action No. 13-2510in which Allianceasserted claims fdreach of
contract and unjust enrichment in regard to certain preciousd laases ented into betweert

and A-1. The cond caswasfiled by A-1 against Kumar in the Superior Court of Nésisey,



Burlington County in which A-1 sought repayment of a $15 million transfer madeArtrto
Kumar in 2012. On September 15, 2@ié parties entered into a settlement agreement
resolving both cases (“Alliance Settlemengijovidingthat A-1 would pay Alliance $35.6
million and Kumar would pay A-1 $5.5 million.

The alleged impropriety of the transfers made and obligations induyr@el via these
two settlements formed the crux of Impala’s case against the defendaiatls &ut, Impala also
presented evidendertended to establishurther bases for its claims of fraudulent transfer, breach
of fiduciary duty, and deepening insolvencypesSifically, Impala argued that

(1) A-1 had fraudulently paid Slogam, which owns the property on whig¢hoferates its
business and which is owned by Om, Suresh, and Kumar, in excess of rent duts under

lease

(2) A-1 had fraudulently made distributions to Om, Leena, Suresh, and Kumar between May

29, 2012 and August 17, 201&hd
(3) The salaries paid to Kumar, Om, Leena, and Suresh between 2012 and 2016 were
fraudulent transfers

Partial Settlement During Trial

In the midst of trial, Om, Leeny Suresh, and Sloga(iSettling Defendants”jeached a
settlement with Impala resolving all claims pending against tfmma, total consideration of
$10,715,00q“Partial Settlement”) (ECF 434) The agreement included a provision stating that
any judgnent for money damages entered against other alleged tortfeasors intthishedl be
reduced by thero rata share of liabilitythe jury apportioned to the Settling Defendantd. gt
15.) Thejury was not apprised of the Partial Settlement, aatidantinued on against Kumar

and Alliance On March 22, 2017, the jury deliberated and reached a verdict in which it found



Kumar, Leena, Om, Suresh, and Slogam liable on Impala’s claim for construatidelent
transfer under PUFTA. (ECF 342, Verdict Form at 2.) On each of the other threg—€lai
actual fraudulent transfer under PUFTA, breach of fiduciary duty, and deepeningntset-
the jury did not impose liability for any defendanid. @t 1, 5, 7.) The jury also did not find that
any defendarg conduct had been “willful and malicious” and therefore no further proceedings
took place regarding punitive damagekl. 4t 11.)
Jury Verdict
The jury imposed a total of $16 million in damages, $11.5 million of which it attributed
to transfers ariag out of the Bucks County Settlement and none of which it attributed to
transfers arising out of the Alliance Settlemend. &t 10.) In response to Interrogatory No. 6,
which askedhe jury to apportion “each defendant’s share of liability in terms of a pegecota
the total” if it found any defendant liable on Impala’s claims for actuadfrint transfer,
constructive fraudulent transfer, or deepening insolvency, the jury responded wahowent
allocations:
Alliance Industried.imited: 0%
Kumar Khosla: 59%
Leena Khosla:4%
Om Khosla: 16%
Suresh Khosla: 20%

Slogam Limited Partnershipl %

(Id. at 6.) Judgment was entered on March 23, 2017, in favor of Impala and against

Kumar, Leena, Om, Suresh, and Slogam in the amount of $16 million. (ECF 345.)



PostIrial Motions

On March 24, 201 Kumarmoved toalter the judgment pursuant to Federal Rule of
Civil Procedure (“Rule”) 59(¢)and to stay execution pursuanfole62(b)(3). (ECF 346.)
The Court granted the motido staypending resolution of the Rule 59(e) motion. (ECF 367.)
On April 20, 2017, Impala moved to require Kumar to post as security the assets of A-1hn whic
Alliance has a secured interest. (ECF 370umiér opposed that motion, arguing that security
was not required under the relevant law and that if the Court disagreed, the stdyosHutdd.
(ECF 377.) On May 16, 2017, the Court ordered that Kumar must post security valued at $13
million in orderto maintain the stay of execution. (ECF 386.) Kumar’s attorney represented at
oral argument on May 24, 2017 that Kumar refused to post such security, leading the Caurt to lif
the stayon that date (ECF398.) On May 24, 2017, the Court also ordered further briefing on
two issuesthe evidence introduced at trial that would support the jury’s verdict, to be briefed by
Impala, and the equitable relief to which Kumar believed he was entitled und€APJECF
397.) Impala and Kumar both filed such briefs on June 1, 2017 (EC¥48®9,and, on June 6,
2017, both filed oppositions (ECF 405, 496.

. Kumar’'s Motions for Directed Verdict and to Alter the Judgment
A. Motion for Directed Verdict
At the close of Impala’s case, Kumar and Alliance filed a motion under Rule 56tfgr e

of judgment. (ECF 329.0f the seven separate claims that were made, six of them are moot

! Settling Defendants partially joined in Kumar's motion (ECF 347, 348),3eeking their removal from the
judgment.On May 1, 2017 ,ite Court granted tliremotion. (ECF 375.) The Court further ordered that judgment
be entered in favor of Alliance and against Impala on all claims Impala made adamste in its Amended
Complaint. (ECF 376.)

2 |mpala filed an amended version of its briefJame 7, 2017 (ECF 408.)

% Impala filed an amended version of its opposition to Kumar’s brief on June 7, @QF 407.)
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after the jury’s verdict. The seventh claim, tmpaladid not holda certificate ofauthority to
permit filing suit, was determined adversely to Kumar and Alliance in a proerOr
B. Motion to Alter Judgment
1. Parties’ Arguments
I.  Kumar

On March 24, 201 Kumarfiled a motion to alter the judgment pursuant to Rule 59(e) in
which he argues that lieentitled to a sefff of the verdict equal to the consideration paid in the
Partial Settlement(ECF 346, Kumar Mot. to Alter.He contends that under PUFTA, Impata i
entitled torecover no more thahe value oftie assetillegally transferredand thatny
compensation to Impala over and above that amount would constitute an impermissitge doubl
recovery. (Id. at 47.) Kumar also relies on the Uniform Contribution Among Tortfeasors Act
(“UCATA"), 42 Pa.C.S.A. 8§ 8326;ontendingthat itrequires the reduction in his liability by the
consideration paid in the Partial Settlemefid. at 45.) Finally,Kumar statethat the jury’s
percentagdased liability allocationareirrelevant whereno defendant was found liableder a
theory of negligence.ld. at 56.)

Based on the foregoing legal arguments, Kumar propgsesng the jury’s allocatioof
liability and reducing the verditd (1) account for the fundenpala received via the Partial
Settlement an@®) reflect aly the dollar amounts of the illegally transferred funds that Kumar
actually received (ld. at 813.) Specifically, Kumatbeginsby breakng down the $16 million
jury award into two pieces: the $11.5 million that the jury apportioned to the Bucks County
Settlement, and the remaining $4.5 million which the jury did not allocate to anyispecif
transfe(s). As for the $11.5 million, Kumar argutsat Impala has obtained almost complete

relief for that portion of the verdict because the Partial Settlemanintended to, and mostly



did, reimburse Impala for the funds transferred via the Bucks County Settlefieméfore,
Kumar contends that he should only be responsible for the $2.2 thiffidhe $11.5 million
allocated to the Bucks County Settlement for which Impala did not obtaifinelie Partial
Settlement.

Kumar goes on to break dowmetremaining$4.5 million of the jury verdictarguingthat
the jury must have found $575,000 iandages for Al’s rent payments to Slogam and $2
million in damages foshareholder distributionsid( at 1613.) He contendghat the remaining
$1.925 million left in the jury verdict cannot be tied to any specific fraudulent éraatsissue in
the cae. Orthesetheores Kumar proposes that judgment should be entered against him for:
(1) the $2.2 million that Impala was not reimbursed for the transfers made pucstrenBucks
County Settlement, and (2) the $620,000 in shareholder distributicgised byhim.

In his Reply, Kumar maintains his position that he should receive full credit for the value
of the Partial Settlement, but rather than arguing that the UCAJds | this result, he contends
that the UCATA is not applicable at alECF 374, Kumar Reply at 19-23.Kumar states that
the UCATA requires the existence of joint tortfeasors and, under PUFTA, “the -tietsieror
is the sole tortfeasor, and there are no joint tortfeasold.’at(19.) He notes that although
Pennsylvania cats have found the UCATA applicable to negligence and strict liability claims
they have never found it operative on common law intentional torts, a category into @hich h
contends constructive fraudulent transfers fdtl. &t 20;Kumar Mot. to Alterat5-6) He
advocates that neither the UCATA ribe Fair Share Act, 4Ra.C.S.A. 8 7102, applies to

PUFTA claims because, as to the former, contribution principles do not apply tooméaétdrts,

* The Court presumes that at the time that Kumar filed his motion, he dzblieat Impala would receive $9.3
million from the Seting Defendants.



and, as to the latter, the Act by its express terms mimtegpply to intentional torts.Kgmar
Replyat 1923))

Kumar reiterate his arguments regarding Impala being precluded from obtaining double
recovery on its constructive fraudulent transfer claim, stating that, under R@Riaksferee’s
liability must be reduced when the value of the property fraudulently transferred by the debtor i
recovered by the creditolld. at 610.) He again argusthat the terms of the Partial Settlement
tracked, and provided Impala with full and partial recoveries for, the constréretiscilent
transfers that he claims the jury found. On that reasoKimgarconcludes that he can only be
liable for the amount ahejury verdict less the amount of tharial Settlement plus the
$620,000 irshareholder distributiorfse received.

i. Impala

Impala maintains a consistent position throughout its response (ECF 362, Impala Opp’n
and sur-reply (ECF 380, Impala SReply). It argues that both the UCATA and the Fair Share
Act require theCourt to honor the decision of the @iay Defendants tadopt goro rata
apportionment, and to hold Kumar responsible for his share (59%) of the total v@rdzala
Opp’n at 4-8; Impala Sureply at 517.) Specifically, under the UCATA, a partial settlement
will typically result in theclaim being reduced against the reeitling tortfeasors by the amount
of the consideration paid, unless the settling parties elect to instead teelgtarm “in any
amount or proportion” that they choose. 42 Pa.C.S.A. § 8326. Impala argues th#titige Se
Defendants selected a different “amount or proportion,” in the fornpod eata reduction, to
govern the offset, resulting in therdict’'sreduction bythe amount of liability the jury allocated
to the Settling Defendant41%). (Impala Opp’n a#-7; Impala SwReply at 1214.) As for

Kumar’'s arguments that the UCATA does not apply, Impala conteatiprinciples of statutory



construction and relevant case law both supips application to a PUFTAlaim. (mpala Sur
Replyat 7-12.)

Impalamaintainghat he Fair Share Act offers further support for this resusdipfar as it
provides for a mandatogyo rata apportionment “[w]here recovery is allowed against more than
one person, . . . and where liability is attributed to more than one defendant.” 42 Pa.C.S.A. §
7102(a.1)(1). (Impala Opp’'n at 7-8; Impala Reply at 1416.) According to Impalahe Act’s
inapplicability to intentional torts is immaterial becaasestructive fraudulent transfer is not an
intentional tort As for Kumars arguments regarding double recovery, Impala contends that
these are unfounded because the Partial Settlement was not solely limited tiorthercla
constructive fraudulent transfer. (Impala Opatril214;Impala SurReplyat 1720.) Finally,
Impala Inks the $4.5 million awarded by the jury for transfers not associated with the Bucks
County or Alliance Settlements with sevdrainsactions that the jury could have found
fraudulent, based on the evidence presented at thapala Opp’nat 1722; Impala SurReply
at 2623.)

2. Analysis
I.  Standard of Review
We begin by noting the heavy burden borne by Kumar in seeking relief under Rule 59.

Seelusick v. City of Phila., No. 12-5150, 2013 WL 1187064, at *1 (E.D. Pa. Mar. 21, 2013)

(stating thatmotions under Rule 59(e) “should be granted sparingly” due to the “strong interest
[of federal courts] in the finality of judgments”). Because the jury neia verdict in favor of
Impala, “the Court must examine the record in the light most favorable to [Imgslag

[Impala] ‘the benefits of all reasonable inferences, even though contrargnoés might

reasonably be drawn.””_Amba v. Rupari Food Servs., Inc., No. 10-4603, 2016 WL 6495514, at
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*3 (D.N.J. Oct. 31, 2016) (quoting In re Lemington Home for the Aged, 777 F.3d 620, 626 (3d

Cir. 2015)). Nevertheless, Kumar may obtain relief under Rule 59 if he is able t@asleast
one of the following: “(1) an intervening change in the controlling law; (2) theadility of
new evidence that was not availableantthe court granted the motion . . . ; or (3) the need to

correct a clear error of law or fact or to prevent manifest injustice.” Irehéclé Carrier Servs.

Antitrust Litig., 846 F.3d 71, 87 (3d Cir. 2017) (quoting Howard Hess Dental Labs. Inc. v.

Dentsply Int’l, Inc., 602 F.3d 237, 251 (3d Cir. 2010}jlere, Kumameither offers new evidence

nor argueshatthere has been a changecontrolling law; rather, his arguments fall under the
third prong.

Clear error has been committed when, “although there is evidence to support [the
finding], the reviewing court on the entire evidence is left with the definiefiem conviction

that a mistake has been committed.” United States v., B68eF.3d 270, 276-77 (3d Cir. 2009)

(quotingUnited States v. Pelulld73 F.3d 131, 135 (3d Cir. 1999)). Manifest injustice, on the

other handexists when the movant cahow “an error in the trial court that is direct, obvious,
and observable[;] . . he record premted must be so patently unfair and tainted that the error is

manifestly clear to all who view it.'Soly v. Warlick, Nos. 91-0212, 95-84, 2014 WL 1316152,

at *7-8 (D.V.l. Mar. 31, 2014) (quotintp re Grassp490 B.R. 500, 527 (Bankr. E.D. Pa. 2013)).
Where the movant seeks a reduction in the jury’s verdict, as Kumar does here, his burden
is even greaterThe Third Circuit has held that “the determination of compensatory damages is

within the province of the jury and is entitled to great deference.” Spence v. Bd. obEduc

Christina Sch. Dist.806 F.2d 1198, 1204 (3d Cir. 1986). As such, the jury’s award is only

subject to remittitur “when the trial judge finds that a decision of the jury is exees<clearly

unsupported by the evidenceDee v Borough of Dunmore, 474 F. App’x 85, 87 (3d Cir. 2012).

11



Put another way, “[a] jury’s damages award will not be upset so long as th&tsesexiicient

evidence on the record, which if accepted by the jury, would sustain the award.” \Cdnteas

Union, LLC, 617 F.3d 688, 718 (3d Cir. 2010) (quoting Thabault v. Chait, 541 F.3d 512, 532 (3d

Cir. 2008)). Throughout the analysis, the Court must view the facts in the light mosiblavor
Impala. _Seéd. at 718-19.
ii. PUFTA Remedial Framework

The only claimon which the jury found any defendant liallasconstructive fraudulent
transfer under PUFTAA central question the Court facdesvhether the jury’s verdict,
combined with the Partial Settlement, awards Impala in excessytimits PUFTA imposes on
the amount recoverable by a creditor from a transferee.

Under PUFTA, the principle remedy for a constructive fraudulent transtee is t
“[a]voidance of the transfer or obligation to the extent necessary to satisfiethtr’'s claim.”
12 Pa.C.S.A. 8§ 5107(a)(1). The Act also provides for compensatory damages pursuant to
Section 5108(b), which states that “to the extent a transfer is voidable in an gciicnealitor
under section 5107(a)(1) . . ., the creditor may recover judgmenefgabhe of the asset
transferred, as adjusted under subsection (c), or the amount necessarytthsatisfditor’s
claim, whichever is less.” 12 Pa.C.S.A. 8§ 5108(blere, the value of the assets transferred is
less than the amount necessary to satispala’s claim against A, which is forapproximately
$200 million, so the judgment must be for the value of the asaetferred.Such judgment
may be entered against: “(1) the first transferee of the asset or the penstige benefit the
transer was made; or (2) any subsequent transferee other than a good faitiheteanbfie took
for value or from any subsequent transferdd.” Where the judgment is based upon the value

of the asset transferrelhe judgment must be for an amount equahwmvalue of the asset at

12



the time of the transfer, subject to adjustment as the equities may require.’C12.Ra8
5108(c).

The jury found Kumar, Suresh, Om, Leena, and Slogam liable on the constructive
fraudulent transfer claim, @aning that it éher found thentransferees of the fraudulently
conveyed assets, or “person|[s] for whose benefit the transfer[s] [wadd.” 12Pa.C.S.A. 8§
5108(b); (ECF 361, Trial Transcript at 1294 (Jwsinstructedhat”[i] f A-1 made a fraudulent
transfer diredy to one Defendant that indirectly benefited another Defendant, you may find that
both Defendants are transferees with respect to that fraudulent transfer. ybaldboth

transferees liable for that fraudulent transfer’Qitizens Fin Grp., Inc. v. Citizens Nat'| Bank

of Evans City, 383 F.3d 110, 133 (3d Cir. 2004) (“This Court presumes that the jury followed the
Court’s instructions.”).Kumar argues that the mandatory languag8ection 5108(c)-“the
judgmentmust befor an amount . . ."places an express limit on the amount of damages that
Impala can recover. He states that Section 5108(c) compels the Court to altdgtherjt such
that Impala does not receive, through the Partial Settlement and the jury verdioipr@ than
the value of the assets fraudulently transferred.

In support of this argument, Kumar cites a number of cases in which the plaintiff had
been partially or fully compensated on a distinct fraudulent transfer, causifgsequent verdict
on the same transfér be reduced by the amount the plaintiff had already recov&esl. e.q.

Elliot v. Kiesewetter112 F. App’x 821, 822-25 (3d Cir. 2004) (affirming district court’s

molding of verdict to deduct money that the plaintiffs “had already recovereddm pri

® We note that the quoted jury instruction came verbatim from KumasjsoBed Jury Instruction No. 22, yet
Kumarappeardo suggesin his filing regarding the equitable relief to which he believes he idezhthat he is a
“non-transfeee.” ECF 331, Defendants’ Proposed Jury Instructions at 35; ECH@8ar Brief Regarding
Equitable Adjustmerat 1 (citing_In re Total Containment, In83 B.R. 589, 616 (Bankr. E.D. Pa. 2005) for the
proposition that the “court is not free to expand upon the express provisiBod-0fA by holding nosiransferees
liable™).) As Impala states in it@pposition by his Proposed Jury Instruction No. 22 Kumaived any argument
that he could not be liable for transfers made to other defendants whicdhytfieund to have indirectly benefited
Kumar.
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litigation”); In re Polichuk, 506 B.R. 405, 436 (Bankr. E.D. Pa. 2014) (holding that “a fraudulent
transfer, otherwise avoidable under § 544(b) and PUFTA may not be avoided if the debtor
received the transferred property back from the transferee price tmthmencement of the

bankruptcy case}¥Favazza v. Path Media Holdings, LLC, No. 12-1561, 2014 WL 1846109, at

*10-11 (E.D. Mo. May 8, 2014) (finding the defendants jointly and severally liable forymone
judgment due teheir violation oftheMissouri Fradlulent Transfer Act but holding they could
not also be liable undéne California Fraudulent Transfer Act because to do so waquadtially
duplicate the money judgment the [plaintiff] had already obtained, in violation of the rule

prohibiting double recovery for the same harm”) (quoting Renda v. Nevarez, 167 Cal. Rptr. 3d

874, 877 (Cal. Ct. App. 2014)) (internal quotations omitted).

What Kumar fails to contend with in higiefing on this issue is thaitical difference
between the cases he cites and the facts of thistbadiek, present in those cases and absent
here, between the plaintiff's earlier recovery and the claims it succeeds ah d&driexample,
in Favazzahe plaintiff had asserted claims under the fraudulent transfer statines sibtes,
leading the court to conclude that entering judgment on both claims regarding éhe sam
underlying fraudulent transfers would be “double recovempile here there is no such nexus
between the claims settled by the Partial Settlementhenulansfers the jury determined to be
fraudulent. SeeFavazza2014 WL 1846109 at *11That essential linkage between a plaintiff's
prior recovery and the court’s decision to disallow what would be a clearly dtiygicecovery
on the same transfers exists in every case cited by Kumar. Whadeawot blind to the
association between the amounts that the Settling Defendants agreed togdayrirtige Partial
Settlement and the amounts transferred via the Bucks County Settlement, thaitdmespel

the onclusion that the Partial Settlement solely resolved Impala’s PUFTA claims.
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At the time of the settlement, the Settling Defendants fagedtounts separate and apart
from the fraudulent transfer oneKumar characterizes these claims as “completaiiyalive of
the PUFTA claims” because, he contends, “Impala did not seek to recovekaiii sfamages
above and beyond the fraudulent transfers themselves with respect to its fiducesgldirns
and deepening insolvency claimsKumar Replyat 13) We disagree. Impala’s deepening
insolvency clainrested on injuriedistinct from those that Impala alleged resulted from the
fraudulent transfers, and indeed Impala sought $22 million in damages to comidnséte
amount of losses on A-1's 2014 and 2015 tax returingpala SufReplyat 1819 n.11.)
Because the Partial Settlement resolved not only the PUFTA claims but alseable o
fiduciary duty and deepening insolvency ones, it cannot be understood as solely an unwinding of
the Bucks Conty Settlement For that reason, we decline to engage in the analysis proposed by
Kumar, in which hdracks the terms of the Partial Settlement agaieserabf the transfers at
issue in the casglKumar Replyat 10-14.) Further, w disagree witlkuma’s statement that
“[ilt is plain as day and beyond dispute that the [Partial Settlement] ttagkd was intended to
provide Impala with full and partial recoveries, for thesestactive fraudulent transfets(id.
at 12.) He has pointed to no Pennsylvania precedent for the type of hindsight review proposed,
especially where such review would result significantreduction in the jury’s verdict.

Putting aside the Partial Settlement, we turn to Kumar’s arguments regard$syihe
million of the verdict that the jury did not allocate to a specific transfer or seinsféra.
Kumar argues that the only transfers that could plausibly be the basis foythayuard of $4.5
million were the shareholder distributions made to Om, Leena, Sureshpuarat Ketween May

29, 2012 and August 17, 20%ataling $2 million. [d. at 1314.) He then contends that because
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he personally only received $620,000 in shareholder distributions, he can only be responsible for
that amount. 1¢l. at 1415)

To the cotrary, here is sufficient evidence in the record from which the jury could
conclude that Kumar was a direct or indirect transferé & million in constructively
fraudulenttransfers. Specifically, Impala introduced evidence showing thdt #ansfered $5
million to Sudhir Chopra, in return for which Kumar obtained Chopra’s shares in Alliadce a
Alliance Industries FZC (DX-182 (wire transfer records showing Aséyments t&€Chopra in
March 2012 totaling $5 million).) The jury could have found that those transfers werensot loa
to Kumar, as he argued, but rather distributions at a time when A-1 was insolventwahatifor
A-1 received no value. Kumar argues #hath a finding isnconsistent with the jury’s failure to
allocate any damages to the Alliance Settlement because the transferred funds mec teetu
A-1 viavarious provisions ithe Alliance Settlement. According to Kumar, “Impala envisions
an inconsistent verdict where the jury both believed that the Chopra transfersapemyp
redressed by the [Alliance Settlement] and that they were not.” (ECK46tarOpp’n to
Impala Evaluation of Jury Verdict at 3.)

But Kumar conflates two analyses: whether the termseoAthance Settlement violated
PUFTA and whether the Chopra transfers violated PUFTA. The jury’s finding of notlyadmli
the former is not incompatible with a finding of liability on the latt€hat is, an analysis of the
terms of the settlement, piaularly the provision that Kumar pay A-1 $5.5 million whielas
apparently intended to undo the Chopra transfers, need not have included a consideration of the
transfers themselves. They could have found thahe Alliance Settlemendtlid notviolate
PUFTA (i.e. did not cause an insolventlAe transfer assets for noeasonably equivalent

value, by simply considering the terms of the agreemerthout determining whether or not the
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Chopra transferthemselves were constructively fraudulent when mdade two conclusions
are not mutually exclusiyeherefore, gfficient evidence exists in the record to support the jury
having found the Chopra transfers constructively fraudulent and having awarcsd $45
million in damages to compensate for thdsansfers.

For the aforementioned reasoakhough we agree with Kumar that PUFTA sets a limit
on the amount that a creditor can recover from a transferee, we disagree thgtdhejdict
runs afoul of that mandat&keading the verdict in the lightost favorable to Impala, as we
must, there is evidence from which jbey couldhave reasonably concluded that the defendants
were transferees of $16 million in constructively fraudulent transferghd¥arore, neither the
concept of double recovery nthe single satisfaction rule compel the conclusion that the Partial
Settlement constituted an avoidance of the Bucks County Settlement suchpiatrimay not
collect the $11.5 million in damages allocated to that settlement by th& jury.

iii. The UCATA

Having concluded that PUFTA does metjuirethe Court to reduce the jury’s verdict, we
turn to Kumar’s arguments regarding the inapplicability of the UCATA. ThATAC
promulgated in 1978, lays out the effect of a joint tortfeasor release on the figaiigfiit to
recover against any naettling tortfeasor. It states as follows:

“A release by the injured person of one joint tortfeasor, whether before or after

judgment, does not discharge the other tortfeasors unless the release so provides,
but reduces the claim against the other tortfeasors in the amount of the

® Kumar makes much of the Third Circuit’s opinion in Klein v. Weid@@9 F.3d 280 (3d Cir. 2013), in which the
court held that the Pennsylvania Supreme Court would likely find puniéineades avkble as a remedy under
PUFTA. Id. at 26. Key to Kumar’'s argument is the court’s statement in a footnotéShations 5107 and 5108
[of PUFTA] clearly limit the montary damages that a creditor may recover from a transfeléeat 29 n.4. First,
Klein's holding relied on Section 5107 (a)(3)(iii), not Section 5108(b), whichigsae here Seeid. at 291.

Second, nothing in our holding here runs contrary tethet's statemert-Kumar, as a transferee on certain
transfers found fraudulent by the jury, is not being held resporfsibésy more than the value of those transfers.
The fact that Impala was compensated by the Settling Defendants does hcttwithfthe court’s statement in
Klein because, as detailed above,tbasideration provided by the Partial Settlemea$ not solely in release of
Impala’sPUFTA claims.
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consideration paid for the release or in any amount or proportion by which the
release provides that the total claim shall be reduced if greater than the
consideration paid.” 42 Pa.C.S.A. § 8326.
The UCATAeliminated the common law rule that “[a] release of one tortfeasor also
necessarily worked a release of all others, regardless of the patees,”"iand in so doing

brought about a dramatic shift in the relationship among plaintiffs and tortfeasamsalis v.

Atlas Van Lines, In¢.522 Pa. 214, 218 (Pa. 198%). his motion, Kumar assumed that the

UCATA applied to reduce the verdict against him by the amount of the considgratd in the
Partial Settlemenbut he changed tack in his Reply, takihg position that “Impala’s effort to
apply [the] UCATA is . . . misguided.”cOmpareKumar Mot.to Alter at 4with Kumar Replyat
19.) His modified argument on the issue is that the UCATA does not apply to claimg arisi
under PUFTA because (1) the individual defendants are not joint tortfeasors, (R)atores
fraudulent transfer is an intentional tort, and (3) PUFTA itself provides thasaxelremedies
for violations of its provisions. We address each argument in turn.
a. Joint Tortfeasors

Kumar's first argument againsipplyingthe UCATA to a PUFTA claim is that
application of thestatuterequires the existence of joint tortfeasors, and that under PUFTA, “the
debtor-transferor is the sole tortfeasor, and there are no joint tortfeaousiar Replyat 19.)
But that argument is contrary to bgifecedenand Kumar’'s own briefing. The UCATA defines
“joint tortfeasor” as “two or more persons jointly or severally liable ihftmrthe same injury to
persons or property, whether or not judgment has been recovered against all or somg of them
42 Pa.C.S.A. 8 8322. And, in Kumar’s motion he ditere Blatstein 260 B.R. 698, 720-21
(E.D. Pa. 2001) for the proposition that “PUFTA provides for joint andrakhability.”

(Kumar Mot. to Alterat 4 (dso citingSchwartzman v. Rogue Intern. Tal&rp., Inc., No. 12-
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5255, 2014 WL 4055833, at *3 (E.D. Pa. Aug. 13, 20T#us v. Shearer, 498 B.R. 508, 522

(W.D. Pa. 2013), anbh re Arbogast466 B.R. 287, 307 (Bankr. W.D. Pa. 201®)the same
proposition).) We find substantial authority supports the conclusion that the individual
defendants qualify as joint tortfeasors under the UCATA.

The reasoning iBlatsteinis persuasive. There, the district court reviewed the
bankruptcy court’s conclusion that the transferee of a fraudulent transfer wamtipignd
severally liable to the aggrieved creditdihe district judge reasoned that the case was
“analogous to a tort case and that the [husband and wife] should be considered to be joint
tortfeasors.”Blatstein 260 B.R. at 720. That conclusion rested on two grounds: first, “[a]
number of courts have classified fraudulent conveyance claims as tortsgoseaiof choice-of-

law issues,” and second, “common law fraud is a tdd.(quoting S.E.C. v. The Infinit&rp.

Co., 27 F. Supp. 2d 559, 564 (E.D. Pa. 1998)). We agiteeconcept of a “tort” is capacious
enough to encompass the kind of wrongdoing PUEIrg§etsand, indeed, neither party has
asserted to the contraryKymar Reply at 18 (noting that “fi]s certainly true that constructive
fraudulent transfers are intentional torts”); Impala-Reply at 9 (“Kumar and the Settling
Defendants Were All Joint Tortfeasdis

If fraudulent transfer under PUFTA is a tort, then it follows that where tienamf
more than one individual combine “to cause a single harm which cannot be apportioned, the

actors are joint tortfeasors even though they may have acted independently.’v.BER&S,

Inc., 729 A.2d 1140, 1146 (Pa. Super. Ct. 1999). Under the instant set of facts, we find this
reasoning especially compelling. Impala’s theory of the case wasi¢hatividual defendants
colluded to perpetrate a fraudulent scheme and that they all played a role etitsax

Suficient evidence was introduced to support the jury’s finding that the individud pintly
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in making the transfers that were deemed fraudulewteed, it is apparent in the jury’s
apportionment of liability among the defendants that it considbeedctions of all defendants
other than Allianceontrary to PUFTA. There is nothing in PUFTA that prevents the Court
from finding that the individual defendants were joint tortfeadofsd, “if parties are joint
tortfeasors, they are ‘jointly and sealty liable’ to the plaintiff for his or her injuries.”

Blatstein 260 B.R. at 720 (quoting Baker v. AC&S, Inc., 562 Pa. 290, 300 (Pa. 2000)).

Further support for the imposition of joint and severdility here is evidenin the Third

Circuit’s conclusion in S.E.C. v. Hughes Capital Corp., 124 F.3d 449 (3d Cir.,08&}urities

fraud case, thaguchliability is appropriate “when two or more individuals or entities collaborate
or have close relationships in engaging in the illegal coddudt at 455. There, the defendants
had worked together to defraud investors by perpetrating a “bogus initial pdbtiogfand the
subsequent sale of warrantdd. Similarly, in the instant case the individual defendants
collaboratedria thenegotiation and execution tife Bucks County Settlement, and “enjoyed a
‘close relationship™ with one another duritige relevant time period through their directorship

in A-1. 1d. Although the analysis iHughesarose in the context ef securities case, the court’s
reasoning bolsters our conclusion that joint and several liability is ajpgepr this matter See
Blatstein 260 B.R. at 720 (findinglughesrelevant to its holding that “joint and several liability

is an available remedy in fraudulent transfer cases”).

" Kumar citesGranberry v. Johnsod91 So.2d 926 (Ala. 1986) for the proposition thatder [PJUFTA, the
debtortransferor is the sole tortfeasor, and there are no joint tortfeasorseldahtjuage he quotes from that case
simply recognizes that, as of the “date of the [tortious] act, . . . [tHejléamant is a creditor, and theeged
tortfeasor is the debtor.Id. at 928; (Kumar Reply at 180.) Neither thatstatemenhor any other ifGranberry

beas on the question of whether a recipient of a constructively fraudubgstfér can be a joint tortfeasor, and the
case thereforeais not support Kumar’s position.
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b. Intentional Torts
Having rejected Kumar’s contention that there can be no joint tortfeasors ureleAPU
we turn to his second argument for the inapplicability of the UCATA to this case —ibcdiain
principles do not apply to common law intentional tort&umar Replyat 20.) Kumar cites a
number of cases for the proposition that “Pennsylvania . . . does not permit an intentional

tortfeasor the right of contribution.”_Kohn v. Sch. Dt City of Harrisburg No. 11-109, 2012

WL 3560822, at *5 (M.D. Pa. Aug. 16, 2012). Butsteted in a recentlgublished decision by
this Court, there is ample authority for the conclusion that the Pennsylvania S@parhe

would permit contribution for intentional tortfeasoSeeRich v. Brandywindns. Advisors,

LLC, No. 16-3965, 2017 WL 961002, at *6 (E.D. Pa. Mar. 10, 2(difihg Euro Motorcars

Germantown Inc. v. Manheim Remarketing, Inc., No. 13-7614, 2015 WL 798969, at *7-8 (E.D.

Pa. Feb. 25, 201p)

In Euro Motorcarsthe court relied on two Pennsylvania Superior Court cases which held

that the UCATA'’s language contains no “limit [on] the right of contribution togasbrs who
have been guilty of negligence” and that “[c]ontribution is available whenewenrtwore
persons are jointly or severally liable in tort, irrespective of the theowhiogh tort liability is

imposed.” _Euro Motorcars, 2015 WL 798969, at *8-9 (quoting Svetz for Svetz v. Land Tool

Co., 355 Pa. Super. 230, 239 (Pa. Super. 1986¢alsoMcMeekin v. Harry M. Stevens, Inc.,

365 Pa. Super. 580, 585-88 (Pa. Super. 1987) (where one joint tortfeasor was found liable in
negligence and the other in strict liability, they were permittezbtain contribution from each
other due to the language of th€ATA andthe statute’policy underpinnings). Although the

authoritycited inEuro Motorcarsnvolved claims premised atrict liability rather than

intentional torts, it is neverthelepsrsuasive. As stated 8vetz “[tlhe focus of the [UCATA] is
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on the relationship existing between tortfeasors rather than the manner in evac s
tortfeasors have been held liable to an injured claime®¥egtz 355 Pa. Super. at 238. Indeed,
we need look no further than the plain language of the statute, wéitblem‘expressly limit[s]
its applicability to torts based on negligence” nor in any other way constinaissatute’s reach.

Alexander v. Hargrove, No. 93-5510, 1994 WL 444728, at *4 (E.D. Pa. Aug. 16, 1994). For the

foregoing reasons, and assuming without deciding that constructive fraudahsfierns an
intentional tort, the UCATA applies to such claims.
c. Statutory Construction

Finally, permeating Kumar’s briefing is tlaegumenthat PUFTA is a sel€ontained,
comprehensive statutory framework, leaving “no need, or basis, to incorporateutmtrand
joint tortfeasor release principles into the remittitur analysiktinfar Replyat 23.) Basic
principles of statutory constructidoelie thatcontention. Under Pennsylvania’s Statutory
Construction Act of 1972, “[e]very statute shall be construed, if possible, to giveteftdrits
provisions” and, conversely, “[w]hen the words of a statute are clear and free from all
ambiguity, the letter of it is not to loksregarded under the pretext of pursuing its spirit.” 1
Pa.C.S.A. § 1921(a)-(b). Here, the UCATA unequivocally governs situations wheittteanent
is reached with some, but not all, of a group of joint tortfeas®eg42 Pa.C.S.A. § 8326.
Nowhere n the statute does it state thawill only be operative on certain types@éims or
cases relying on certain theories of liability, such as negligence.

It is apparent from the language of the Fair Share Act that the legidtaewehow to
limit the reach of a statute to claims grounded in negligeSee42 Pa.C.S.A. § 7102(a) (“In all
actions brought to recover damages for negligence;.McMeekin 365 Pa. Super. at 586

(“Unlike the [Fair Share Act], the [UCATA] is not geared only toward rgsgice situations.”)
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Analogous language precluding application of the UCATA to megligenceclaimswasleft out

of theAct; insteadthe statute provides a blanket rule mandating the effecpaitilreleaseon
nonsettling tortfeasorsit is not the province of the Court to “ignore the plain language of the
statute and carve out an exceptitmthe UCATA,and indeed to do so would be in direct
contravention of Section 1921(b), whibhrscourts from disregarding the unambiguous
language of a statute “under the pretext of pursuing its spirit.” J.F. v. D.B., 941 A.2d 718, 722
(Pa. Super. 2008); 1 Pa.C.S.A.A. 8 1921(b).

In addition,there is narreconcilable conflict between PUFTA and the UCAS¥ch that
we must determine which provision should prevail under Section 1933 of the Statutory
Construction Act, which governs the effect of statutory conflig#hile PUFTA set forth the
permissible remedies for violations of its provisiahgloes not preclude application of a statute
such as th&JCATA, which, rather than supplantifUFTA’s remedial schemegoverns the
effect of a partial settlement on neattlingjoint tortfeasors.Even ifthe two could be said to
conflict, Section 1933’s direction to construe them, “if possible, so that effect ntaydeto
both,” controls because, as explained above, finding that the UCATA governs the etifiect of
Partial Settlement on Kumar’s liability is not contrary to PUFReel Pa.C.S.A. § 1933To
reiterate applying the UCATA to hold Kumar responsible for pis rata share of the verdict
does notesult inthe judgmenbeingmore than “an amount equalttee value of the asgst
transferred” becaugbe Partial Settlement was not solely in release of Impala’s PUFTA claims
and because sufficient evidence existthe record to support the $16 million judgmegeel2
Pa.C.S.A. § 5108(c).

In re Semcrude, L.PNo. 08-11525, 2010 WL 4814377 (Bankr. D. Del. Nov. 19, 2010)

further bolsters the application tife UCATA to a claim arising under PUFTA. In that case, a
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committee of unsecured creditors filed suit against certain individuals involtethe debtor,
alleging claims for fraudulent transfand breach of fiduciary duty, among othelc. at *1.

The opinion relevant to the instant matter resolved the objection of PriceWaterhoussCoope
LLP ("PWC”) to a settlement that was reached between the creditors and the disfeR¥HG
challenged arovision in the settlement that would have barred PWC from obtaining
contribution from the defendants in the event that PWC were to be found liable in separate
litigation pendingbetween it and the creditorfd. at *2, 5-6. The court found that Oklahais
version of the UCATA governed the effect of the settlement and provided sufpcagattion

for the contribution rights of PWC insofar the statuteallowed PWC to obtain a setoff of the
judgment in the amount of the settlemelat. at *6.

Kumar argues that Semcrudenapplicable because “the neattling defendant [PWC]
was not subject to a PUFTA claihbut that does nategate the case’s applicability to the
instant matter. ECF 399, Kumar Brief Regarding Equitable Adjustment at 3 MBgkey
aspect oSemcruddor purposes ofhis analysigs the court’s finding thathe UCATA govered
a settlement of a statbry fraudulent transfer claiarising under Oklahoma’s version of
PUFTA, which is identical to PUFTA and contains the same remedial provisi@eOki.
Stat. tit. 24 88 116(A)(2), 120(C). ndeed, the courh Semcrudalid not engage any
discussion of why or why not tRéCATA should be applicabl® the settlemenbut rather
assumed it to beSeeSemcrude, 2010 WL 4814377, at *5-6 (describing application of the
UCATA under header “Applicable Statutory Provisions Provide that Good FaitbrBetits
Extinguish Contribution Rights”)The court’s analysis in Semcrutdeth underscores the non-
mutually exclusive nature of the UCATA and PUFTA and provides an example of & court

application of the former to the settlement of a claim arising under the latter.
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Statutory construction, therefore, also supports a finding that the UCATA idiopena

the settlement of PUFTA claims.
d. Application of the UCATA

Having concluded that the UCATA applies to this casestill mustdetermine how it
affects the resolution of Kumar’s motion. As stated above, the UCATA providespiheta
settlementdoes not discharge the other tortfeasors unless the release so provides, but reduces
the claim against the other tortfeasors in the amount of the consideration pha&lrielease or in
any amount or proportion by which the release provides that the total claim stedubed if

greater thathe consideration paid.” 42 Pa.C.S.A. § 83&6Charles v. Giant Eagle Markets

513 Pa. 474 (Pa. 1981he seminal case interpreting that langu#gePennsylvania Supreme
Court held that th&)CATA “affords the parties to the release an option tordetes the amount
or proportion by which the total claim shall be reduced provided that the total claieaisrgr
than the consideration paidltl. at482. InCharlesthe partis had signed pro rata release
agreeing that any further recovery obtained by the plaintiff was to be cethutiee extent of the
pro rata share of the settling defendamd. Even though adherence to the parties’ agreement
resulted in the plaintiff receiving a “windfall,” insofar as the settlement cordbinid the non
settling defendant’s proportionate share of the jury award exceeded thariotalard, the
courtenforcecthepro rata release Id. at 479.

This concept of a “windfall” is important here, whémngpala stands to ceive
$10,715,000rom the Partial Settlemeras well as Kumar's 59% share of $16 million ($9.44
million). That would net Impala $20,155,000, which is $4,155/@0€e than the jury’s total
award. _Charleprovides support for this outcomehile themorerecentcase oBaker v.

ACandS, 562 Pa. 290 (Pa. 2000), according to Kumar, may precludeBiakén the court

25



stated in dicta thahe parties’ agreement to havera rata release will only be honored if the
settling defendantgro rata share of theerdict is greater than the amount of the settlemieht.
at667-68. Herg the $ttling Defendantspro rata shareis 41% of $16 million ($6.56 million
which islessthan the amount of the settlemedit@,715,000). Therefore, this statemenin
Bakergoverned, the parties’ agreement regardipgoa ata release wouldhot control, andhe
Court wouldoffset the verdict by the entire amount of the settlem&hat is the outcome
proposed by Kumar.Kmar Replyat 2325.)

Contrary to Kumar's arguant, we find thathe court’s statement Bakeris dicta,a

hypothetical that runs directly contrary to the holdin@€harles and not the operative rule in

Pennsylvania Indeed, the court i€harlesfaced theexact scenario described by the Baker

court—thesettling defendant’pro rata share was less than the amount paid for the settlement.
Charles 513 Pa. at 476 (explaining that the $18,600 that the settling defendants would have
owed under the jury’s proportionate liability allocation was less than the amount of the
settlement ($22,500)Nevertheless, the court upheld the parties’ choicepnd aata setoff.

Id. at 479. Importantly, iBakerthe court expressly did not overr@arles stating that, if it
were to “revisit [its] holding irCharles’ it would “wait for a matter where a windfall situation is
presented Baker, 562 Pa. at 303 n.8/Ne agree with Impala that the Pennsylvania Supreme
Court has not yet reengaged with the question presentuaniesand that, to the extent

Bakers dicta runs contrary tGharlesholding, it does not govern this case.

UnderCharles we look to the agreement signed by the settling parties to determine the
type of releasexecuted.Here, we have reviewdte Partial Settlememind find thait
unequivocdly calls for apro ratarelease (ECF434at 15 (“Impala further agrees traaty

judgment for money damages entered against other alleged tortfeasorsoaigihglaims
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asserted . . . in [this case] . . . by Impala shall be reduced byahata share of liability

apportioned to the [Settling] Defendants . . ., whether or not the [Sefllefghdants were in

fact joint tortfeasor(s). The [Settling Defendants and Impala] understdndtand thatpro
rata share of liability’ means the sunf the percentage shares of liability apportioned to the
[Settling Defendants and further understand and intend that this release complies with the
requirements of 42 Pa.C.S.A. 8§ 8327 such that the [Setiiefgindants shall not be liable to any
non-setting defendant for contribution.”) (emphasis added).)
C. Conclusion

As explained in the preceding pages, permitting a proportional reduction in the jury
verdict by the amount that the Settling Defendants were found liable is restiteary to
PUFTA nor to any other rule of Pennsylvania law. Furthermore, it is equitableughaut his
extensive briefing, Kumar neglects to recognize that a holistic vieveafabe revealsim, as
the owner of Allianceto be the true winner. The jury rejected Impala’ackton the Alliance
Settlement, and lefilliance’s security interest in AL untouched, resulting illiance’s
maintenance of the top priority (after receivership costs) drsAssetsAlliance has a $5.6
million security interest in AL, as well as a $20 milliocgecurequdgment against i
substantially more thaloththe jury verdict in favor of Impala and the amount Impala will
actually recover, after the reduction in the verdittiewed by this opinionBecause of Kumar’s
clear triumph as to the Alliance Settlemehg Court fails to see why equity demands diluting
Impala’s victory on the Bucks County Settlement.
[I. Impala Motion to Add Pre- and PostJudgment Interest

The second post-verdict motion before the Court is Impala’s motion to alter thesjuidgm

by adding preand post-judgment interest. (ECF 371.) For the reasons discussed below, w
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conclude thatmpala is entitled to prgidgment interest beginning from the date it filed suit
against Kumarat the Pennsylvania statutory rate of six (6) pereswell as posjudgment
interest
A. Legal Framework
Whereas pe-judgment interest is awardable as a matter of right in contract cases in
Pennsylvaniain all other cases it I®n equitable remedy awarded at the discretion of the trial

court.” Sikirica v. Wettach511 B.R. 760, 772 (W.D. Pa. 2014). As a ioniractual matter,

this case falls into the latter group, and requires our considerationfofltivang four factors
before decidingvhether to impose prgdgment interest: (1) the plaintiff's diligence in
prosecuting the action; (2) whether the defendant has been unjustly enrichvaaet{®r the
award would be compensatory; and (4) whether countervailing equitalsieleations militate

against an award of pyjadgment interest. Feather v. United Mine Workarémericg 711

F.2d 530, 540 (3d Cir. 1983%everal courts have analyzed those factors and awarded pre

judgment interest in fraudulent transfer caseder Pennsylvaniaw. See, e.g.Sikirica, 511

B.R. at 772-73Tiab Comns. Corp. v. Keymarket of Nepa, Inc., 263 F. Supp. 2d 925, 947-48

(M.D. Pa. 2003) (awarding pjadgment interest in a PUFTA cas#);re Blatstein 260 B.R. at
721-23 (remanding to the Bankruptcy Court with instructions to consider an award of pre-

judgmaent interest in a PUFTA action).

As for post-judgment interest, 28 U.S.C. § 1961(a) provides ttsdtatl be calculated
from the date of the entry of the judgmentaaate equal to the weekly averaggehr constant
maturity Treasury yield, as published by the Board of Governors of the FRdseive System,
for the calendar week preceding the date of the judgment.” 28 U.S.C. § 198i€ajhird

Circuit has heldhat such intereshust be calculated based upon the amount of the judgment
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combined with the amount of pjedgment interestSeeSkretvedt v. E.l. DuPont de Nemours,

372 F.3d 193, 217 (3d Cir. 2004).

B. Parties’ Arguments
1. Impala

Impala contends that the weight of authority in Pennsylvania holds that “plairttiéfs w
prevail on claims under PUFTA are entitled to pprggment interest.(ECF 371, Impala Mot. to
Alter at 2) It then proceeds through the four factors outlined ab&west, it argues that its
diligence in prosecuting the action is evident by the fact that the judgment t&@eedan this
case only one year following tlgate Impala filedts complaint. Second, Impala contends that
the jury had to have fourthatKumar wasunjustly enricled in order to have found him liable
for constructive fraudulent transfer. Third, it asserts thajyrgment interest would
compensate Impafar the timevalue of money. Finally, it argues that countervailing

equitable considerations militate agstian award of preudgment interest(ld. at 3)

As for the time period in which interest should accrue, Imp@eeshatfor the $11.5
million in damages awarded in associatiath the Bucks County Settlement, interest should
begin to accrue on the actual date of the transfédsat(5) For the remaining $4 &illion
awarded Impalacontends that interest should begin to accrue on December 31p20aAse
the majority ofthe transfersvhich could have formed the bader that sunoccurred in early
2012. (d.at 56.) Impala asserts that the applicable interest rate should be the Pennsylvania
statutory rate o$ix (6) percent (Id. at 67.) Finally,Impala arguethatpostjudgment interest
should be calculated by the total amount of the damages plus the pre-judgment intderesd, re

by the 41% of liability allocated to the other defendanid. a 1011.)
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2.  Kumar

Kumar also analyzes eaohthe four factors stated above, arguiimgt that impala was
not diligent inprosecutingts claims againsthim, as evident by the fact that it waited until March
2016 to bring suit against Kumar even though as early as August 2013 it knew of wassacti
from 2012 that it deemed fraudulent. (ECF 378, Kumar Opp’n at 3.) Second, Kumar contends
that he was not unjustly enriched because, consideringthk dfansfers determined to be
fraudulent by the juryhe only received $620,000 in cashd.(at 5.) Third, he states that
because hdid not cause Impala to lose use of the funds that the jury found were fraudulently
transferred, it would be punitive rather than compensatory to agddggment interest to the
award against him.ld. at 56.) Finally, Kumar maintains thabantervailing equitiesway
against the imposition of pjedgment interest becaugeniould be unfair to awarsluchinterest
against Kumar “for not returning dollars that Kumar did not receive and which he hadityo abil

to returnand thereby cubff prejudgment interest accrual(ld. at 67.)

Kumar argues that pjedgment interest, if awarded at all, should begin to accrue on
March 23, 2016, the date he was joined as a paeause “in PUFTA cases, including those
cited by Impala, the start date for interest accrual is when the credit@uitesot the date of
the transfer.”(Id. at 7-8 (emphasis omitted).Regarding the interest rate, Kumar argues that the
Court should apply thizderalpostjudgment rate specified in 28.S.C. § 1961 (ajather than
the Pennsylvania statutory rate because (1) PUFTA is an intentional tort gndgment
interest is not typically awarded on intentional tort claims, (2) it would be inetpuftadmpala
to receive prgudgment interest ahe rate of six (6) percent when the prdgment interest
awarded in connection with the LCIA award was calculated at the rate of Yywer(2nt, (3)

courts in this District have exercised their discretion to use thgymgptaent rate to assess pre
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judgment interest, and (4) in the bankruptcy context, pre-judgment interest ondraucansfer

claims is assessed at the postgment rate. Id. at 910.)

C. Analysis

1. Pre-Judgment Interest

In order to determine whether predgment interest iappropriate, we consider the four
factors the Third Circuit has provided to guide the analysis. Ringther the claimant has been
less than diligent in prosecuting the actisfumar asserts that this factor “weighs heavily
against Impala” because Impdiled suit agains@-1, Slogam, an&ureshin August 2013,
alleging fraudulent transfer claims, among others, but did not sue Kumar urth Rzr2016.
(Kumar Opp’n at 34.) But, the complaint filed in August 2013 alleged different underlying
transactions as the tessfor the fraudulent transfer claims than those alleged against Kumar and

the other defendants in the instant ca&Seelmpala Platinum Holdings Ltd. v. A-Specialized

Servs. & Supplies, Inc., No. 13-2930, ECF 12, Amended Cmplt. 11 &deS8dribingA-1's

transfer of assets to Slogam as the transactions undeypaia’'sPUFTA claims) In fact, the
allegedly fraudulent transactions at the heart of this matterse associated with tliBricks
County and Alliance Settlemenrtglid not even occur until May and September 20b%pala’s
diligence, or lack thereof, is not a factor weighing against the imposition-pigiyenent
interest.

Second, we must consider the extent to which Kumar was unjustly enrichedveight
of authority in Pennsylvania finds “pre-judgment interest . . . particularly appm@prieere ‘a
defendant holds money or property which belongs in good conscience to the plaintiff, and the
object of the court is to force disgorgement of his unjust enrichmegikitica, 511 B.R. at 772

(quoting_Kaiser v. Old Republic Ins. Co., 741 A.2d 748, 755 (Pa. Super. 1999)). Just as in
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Sikirica, where the court affirmed the Bankruptcy Court’s finding that the defenkadtseen
unjustly enriched because they “were holding or had used money that rightfullgdxtkonthe
bankruptcy estate,” Kumar, as director of A-1, “used money that rightfully belongkdptalé]”
by approving the Bucks County Settlement, which the jury found to be constructaugdiylent.
Id. We further notehat the jury had to have found that Kumar was either “the person who
received the transfer,” a “subsequent transferee,” or an indirect beneficiary raingfertin
order to have found him liable for constructive fraudulent transfer. (ECF 361, MamascTipt at
1294.) This factor sways in favor of grelgment interest.

Third, we must determine whether an award of pre-judgment interest would cotepensa
Impala for the timevalue of money. Kumar’s argument on this prong centers on his alleged lack
of agency in the underlying fraudulent transactions. He argues that he “did notropateto
lose the use of funds” because it was “others, including A-1, [who] did not pay” Impalama(K
Opp’'n at 5-6.) Kumar appears to be focusing on A-1's defaulisaontracts with Impalas the
basis for an award of pjadgment interest. Id. at 5 (stating that “an award of prejudgment
interest against Kumar, who was exiled froniAn July 2012 and had no ability to require A-1
to comply with its contract obligations, would be a penalty . . .”).) However, Kunode siv A-

1's default on itxontracts with Impala is immaterial; what matters is that the jury found Kumar
liable for constructive fraudulent transfer, which transfers caused “njtmbg] unavailable to
[A-1] for investment or paying off its creditorsTiab, 263 F. Supp. 2d at 948. Timab, the court
awarded the creditor pjadgment interest on the funds that had been fraudylgansferred
against the entities that had been found to be transferees of the Ebs#t947-49. We follow

the court’s lead there in findingdhpre-judgment interest would compensate Impala for the

time-value of the assets fraudulently transferred.

32



Finally, we must decide whether countervailing equitable considerations militatstagain
prejudgment interest. Kumar asserts that the “extremely limited” nature of his dewialong
authority at A-1 and his inability to authorize any payments to Impala, which wouddchisoff
prejudgment interest accrual, compel the conclusion that an awardjatigreent interest
would be inequitable. (Kumar Opp’n at 6-7.) To support this argudentar citesSugartown

Worldwide, LLC v. Shanks, No. 14-5063, 2016 WL 7203513 (E.D. Pa. Apr. 7, 2016), in which

Judge Kearney held that an award of juiglgment interest was not warranted where the
defendants had defaulted on a royalty agreement because, upon the defendartisheefaul
plaintiff had promptly brought suit and ended the agreement and therefore had not lost any
royalties, and because the defendants had not “personal[ly] gain[ed] frony mqameperly
retained.” Id. at *2-3. Kumar analogizeSugartown to his situation based on the fact that
“Impala hopes to receive prejudgment interest from Kumar on amounts he did nat [aod]
was not obligated to pay under PUFTA.” (Kumar Opp’n at 6.)

But, whereas inSugartowrthere was no evidentkatthe defendants were unjustly
enriched by virtue of the fraudulent transfers, here there was evidendeetBaicks County
Settlement resulted in Kumar’s unjust enrichmasbfar as it provided that A-1, rather than
Kumar and Suresh, woutthmpensat®©m and Leen#or thedistributions they did not receive in
years prior SeeSugartown, 2016 WL 7203513 at *3 (noting that the defendants “candidly
admit[ted] making a bad business decision and not getting any rfronejthe plaintiff] or
from sales without forwarding the royaltiesurther, if the $4.5 million awarded by the jury
for transfers not associated with either settlementimtaaded to remedy the Chopra transfers,

which were given to Kumar in exchange for Chopra’s shares in Alliancethitenwas
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“evidence of personal gain from money improperly retained’—evidence of unjustreent.
Seeid. Considerations of equity do not militate against the award gtigggnent interds

Having concluded thatll four factors relevant to tharejudgment interesanalysis sway
in favor of grantingsuchinterestto Impala, we must determirnibe appropriate accrual dat&he
key point of contention between the parties is whether to use the date of thedrasdfapala
argues, or to begin accrual on the date that Kumar was joined as a party, pesklingzs:’
Having considered the parties’ briefing as well as supplemental letterstsd to the Court on
this issue, we conclude that in Pennsylvania, #te dn which the complaint is filed is the
appropriate date on which to begin accruing interest. Kumar cites a number o$ipersases
for this proposition, such &sab, in which the court awarded pre-judgment interest beginning on
the date that thelg@ntiff joined one of the defendants because it was only then that the plaintiff
began to “prosecute [the] action in a diligent mann&idb, 263 F. Supp. 2d at 948-4&eln re
Wettach No. 05-38188, 2013 WL 5999167, at *8 (Bankr. W.D. Pa. Nov. 12, 2013) (beginning
accrual of prgudgment interest on date complaint fileaf,d, Sikirica, 511 B.R. at 772aff'd,
In re Wettach811 F.3d 99 (3d Cir. 2016)Ve are further persuaded by the approach taken by
courts in bankruptcy cases involving preferantiansfers, which is to begin accrual as of “the
date of the pre-complaint demand for payment of the value of an avoidable transiehéi@
there is no evidence of the date of such a demand, as of the date the complaint wiasréled

David Cutlerindus., Ltd, 502 B.R. 58, 80 n.28 (Bankr. E.D. Pa. 2018)e GreatPoint

Intermodal, LLC 334 B.R. 359, 363-64 (Bankr. E.D. Pa. 2005). We conclude thaiggeent

interest is appropriately assessed beginning on the date that Ingatadslaims against

Kumar, which is March 23, 2016.
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Finally, we must determine at what rate the interest should be calculatedyl?emas
statutory six (6) percent rate, under 41 P.S. 8 202, or the federal post-judgment rat28under
U.S.C. § 1961(a)While werecognize that there is limited authority on this specific issee,
conclude thaKumar has failed to justify a departure from the default interest rate set forth in
Section 202. As stated Tnab, “[ulnder Pennsylvania law, unless otherwise specified by the
parties, the rate of prejudgment interest is calculated as simple interest aff sisapecent per

year.” Tiab, 263 F. Supp. 2d at 949. Kumar ciWettachin support of application of the

federal posjudgment rate, but there the court onged that rate because the plaintiff had
proposedt and the defendants did not disputeSeeln re Wettach2013 WL 5999167, at *8
n.5. Kumaralso citeDavid Cutler, but that, too is distinguishable, insofar as the court’s
decision to use the fedeqabst-judgment rate rested on its “conclusion that the award of
prejudgment interest is a remedy provided by a federal bankruptcy causemfiae, 11

U.S.C. § 550(a),” and therefore “the approfiaterest rate is determined by federal lain’te
David Cutler, 502 B.R. at 80-8Here, the sole claim at issue arises under Pennsylvania law,
making_David Cutleof little precedential value.

In sum, neither Kumar’s briefing nor the Courtésearch reveals a compelling reason to
depart from application of Section 202 to this case. jiRigment interest will therefoilge
assessed at a rate of 8 percent from March 23, 2016 to March 23, 2017, the date of the
judgment, on $9.44 million, resulting in $566,400 in interest. The total judgment including pre-
judgment interest is, therefore, $10,006,400.

2. PostJudgment Interest
The parties agree that pgstigment interest dating back to March 23, 2017, the date

judgment was entered, should be assessed pursuant to 28 U.S.C. 8§ 1961(a). (Impala Mot. to
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Alter at 1611; Kumar Opp’n at 10-11.) Pursuant to Section 1961(a),jpdgtment interest
“shall be calculated from the date of the entry of the judgment, at a rate equal sekhe w
average dyear constant maturity Treasury yield, as published by the Board of Goveifrthe
Federal Reserve System, for the calendar week preceding the date ogtherjuti 28 U.S.C. §
1961(a).

Postjudgment interesthall be assessé&bm March 23, 2017 to the date on which
judgment is no longer outstanding, on $10,006,400, at the rate specified in Section 1961(a).
IV.  Conclusion

For the foregoing reasons, Impala is entitled tojpdgiment interest beginning from the date
it filed suit against Kumar, at tHeennsylvania statutory rate of six (6) percent, as well as post-

judgment interesat the federal statutory rate.
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