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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEVIN ISLEY,

Plaintiff,

: CIVIL ACTION
V. : No. 16-1462

AKER PHILALDELPHIA SHIPYARD, INC.,

Defendant.
MCHUGH, J. August 17, 2017

MEMORANDUM

In this employment casa,worker slated for termination becaus@obr attendance
askedthat his employer retroactivetgclassifytwo of his unexcusedbsences gwotectedeave
under the=amily andMedical Leave Ac{FMLA), or theAmericans with Disabilitieé\ct
(ADA), as supplemented by state law. The employer declined and proceeded to.fire him
Discovery is now complete, and because there is no evidence of discriminatoryaintkime
plaintiff was not eligible for FMLA leave as a matter of law, summary judgment willdoeap
in favor of the employer.

l. BACKGROUND

Plaintiff Kevin Isley was employetly Defendant Aker Philadelph@hipyard(the
Shipyard)from February2013until February 2015During this time heearnedyenerally
favorable performance reviews andspromotdfrom “laborer” to “ship-fitter,” butalso
accumulated 2 “no-pay” absences-two more than were permitted under the Collective
BargainingAgreemen{CBA) that governed his employment. On that basis, the Shipyard fired

him.
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Isley’s last two absencewhich resulted in his termination and are the focus of this suit,
occurred on February 19 and 23, 2015. On the afternoon of thdsl®ythegan experiencing
chest pains and shortness of breath. These symptoms intensified over the courseydrtie da
around 9:00 p.manhour before his shift was scheduled to begin, Isley had a friend drive him to
a local emergency room, where he a@ned for approximately three and half hours, until 12:30
a.m. the following dayDuring this time, doctors ran a battery of testted out the possibility
of aheart attackand diagnosed Islayith cosbchondritis, an inflammation of the cartilage in
the rib cage whiclnormaly subsides on its own. Accordingly, Isley wheectedto rest for a
few daystakeMotrin with meals and follow up with a physician if necessary, but was not
otherwisetold to takeany specific followup action.

The episod®n February 19vas Isley’s second bought of costochondritis, the previous
flare-up having occurred iApril 2014. Then todsley visited the E.Rbut he did notnissany
of his scheduleghiftsandnever informedanyone athe Shipyardhat he hacgmedical
condition. By contrastpn February 20, 201%ley claims that he calledis union steward, Sean
Harvey and told him that he had been to the hospital “for my heReSp.Ex. Rat131:16-17.
Similarly, Isleyclaims thaton February 23, his next scheduled day of whbekcalledhis
supervisor, Shawn James and told him that he would again be absent due to “hedrtldsates.
164:19-20" Isley also sento Harvey and James a digital image of a note that he received fro
his E.R. doctor on February 20. That nexplained thatsley had been “medically cleared for

discharge” from the E.R. and could “return to work/school on: 2/23/1Because Harvey and

! Both James and Harvey deny that Isley ever told them that he had a hearboorRiSpEX. T at 29:611; Ex.
W at 16:24; 171-2.

2 Although his note cleared him for work on February 23, Isley claimshthatas still suffering from chest pain
that dayand required additionaiime for recuperation.



James were not responsible for tracking Isley’s attendance or makingtsdguesedical leave
on his behalf, neither man relayed Isley’s communications to the ShipyardarHresources
(H.R.) department.

Isley returned to work on February 24. On Februanys2ddy Galag®, a member of
the Shipyard’s H.R. depanent prepared @nepage“Notice of Impending Termination,” which
stated that Isley had exceeded the allowable numberhyabsences, listed the dates on
which he had missed work in the previous 24 months, and directed him to contact H.R. or his
supervisor if hebelieved the information on the form was incorrédBalasso gavethe Notice
to James and Haey, who presented it to Isleyall three men signed thdgocument, which was
thensubmittedto Marion Meksell,H.R. generalist On the basis of th@gned Notice, Meixsell
decided tdire Isley. Resp. Ex. S at 33:24. Consequentlygndstill on February 26Meixsell
electronically signed and dated a Union Employee Data CHaorgein preparation for a
meetingthe following morningwith Isleyand Harvey, the shop stewardl. at 54:18-24; Resp.
Ex. D.

At the February 2Tneeting, Isley claims that he tdldeixsell that he hadone to the
E.R.because of a heart conditioMeixselldisputes this account, acthims that Isley told her
that he went to the hospital because he had thévixsell and Isley agredoweverthat a
central topic of discussion during the meeting was Isley’s@f-balance of “personal time”
paid leave that he could haappliedto excusehis absences ahel9th and 23rd by calling into

an H.R. hotlinébeforemissing work on those dateAs Isley recalled‘[Harvey] let Marion

% Both Harvey and James testified that they diddistuss Isley’s absences oe tt9th and 23rdith anyoneelseat
the Shipyard Resp. Ex. T at 12-87; Resp. Ex. W at 387. Isley does ndadllege otherwise andihing in the
record suggesthat anyone in Human Resouraeas aware of Isley’s E.R. visit, or the reason for it,|irebruary
27.

* Isley never disputed the information contained on the Notice of Termirfatim. Resp. Ex. R at 107-2.
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[Meixsell] know, he [(Isley)] has enough [personal time], could you just take ffseadiathat,
because [(Harvey)] need him, he’s a good worker.” Def. Ex. R at 146:14-M&ixsell
apparently found that Isley’s balance of personal time weighed ageamsinghim a second
chanceconcluding, in effect, that Isley’s termination was a problem of his own makiog si
“he could have used 16 hours [of personal time] to save his job and chose not to use’the time.
Resp. Ex. M.She thereforenformed him of his discharge, effective immediately

Isley’s union appealed hisrminationby filing a grievance ancequesng a“third step
hearing. That hearing was held on MartB, before Michael Giantomaso, the Shipyard’s V.P.
of H.R. As Giantomaso explained, at third step hearingsSthpyardand the union each
present their side of the story “and then | make my decision within five businesm dayting.
If the union doesn’t like my decision then they can take it to . . . binding arbitration.” Resp. Ex
V at 53:3-8. Prior tothe third step hearing, Giantomaso did not know why Isley had been
terminated, let alondné reason for Isley’s absences on February 19 ofd2&t 52:16—-22Resp.
Ex. S at 49:2-7.

Isley attended the third step hearing and was @poesented by three union members
Dave Gaillard, James Hall, and Fred Chamberldeixsell, representing the Shipyard,
reiterated her view that Isley’s firing was warranted because he exdastiadabsence limit
andcould have, but did not, cover his absences using his accumulated personaktoreling
to Giantomaso, Isley responded by claimiegdidn’t “know how to call out personal time.’
And | asked him again, ‘“You don’t? You've never called out personal time?’ He said ‘No, |
never did, | don’t know how.™ld. at 45:3-7. Giantomaso claims that he and Chamberlain then
reviewed Isley’s time recordsid found that he had in fact used personal time on several other

occasiongleading Giantomaso to conclude that Isley “provided false information and lied to



me"—grounds for termination under the CBAd. at 45:11-12. Isley disputes this version of
events. He claisthat “l didn’t say | didn’t know how to use personal time. | said that | didn’t
know that | had to use personal time to go to the hospital.” Resp. Ex. R at 136:Islep@lso
maintains that he explained that his absences on the 19th and 23rd were due to a heart condition
and demanded to know why his absences were not exasB&tLA -qualifying leave Resp.

Ex. R at 139:2-7.

Giantomaso issued his decisionMarch 20in a letter thahe sent to various Shipyard
officials and to the attendees a¢ tinird step hearing, inclut Isley’s union representatives. In
that letter, Giantomasexplainedhatduring the hearing,Mr. Isley stated [he didn’t] know how
to use personaime,” which led Giantomaso ttpersonally check[]” the Shipyard’s timesheet
records where hound that Mr. Isley used personal time on 6 different occasions.” Resp. Ex.
O. According to Giantomaso, “[t]his prove[d] . . . that Mr. Isley knew how to use the pé&rson
time and he decided not toltl. “As a result” Giantomaso concluded, “I am sustaining the
discharge and denying the grievancéd’ The union elected not to challenge Giantomaso’s
decision by submitting Isley’s grievance to arbitbafand Isley’s termination became final

Isleythen initiated the current suit, arguing ttieeé Shipyardsiolated the ADAthe
Pennsylvania HumandRourceg\ct (PHRA) and FMLA when it refused to excuse his absences
on February 19 and 23. The Shipyard now moves for summary judgment. For the reasons
below, that motion will be granted.

Il. STANDARD

The wellestablished standard for summary judgment is governed by Fed. R. Civ. P.

56(a), as amplified b¢elotex Corp. v. Catretd77 U.S. 317 (1986).

® Isley does not dispute that lyingathird step hearing is a éableoffense under the CBA.
5



II. DISCUSSION

A. Isley’s ADA Claims

The ADA forbids covered employers from discriminating against disabled dudilg.
Prohibited discrimination includes retaliation against an employee who, in ggddguests
an accommodation, whether that employee is disabled or not. Isley brings targé&ypping
claims under both discrimination and retaliation thedties.

1. Discrimination

“Discrimination under the ADA encompasses not only adverse actions mdthsate
prejudice and fear of disabilities, but also includes failing to make reas@taemodations
for a plaintiff s disabilities.” Id. “In other words, an employer can unlawfully ‘discriminate’
within the meaning of the ADA in two different ways . . . : (1) if the employeistakigerse
action against gualified individual with a disability and that decision was motivated by the
individual's actual disability or the employgibelief that the individual had a disability (i.e.
disparate treatment); or (2) if the employer fails to make reasonable acdatiams for that
individual.” Fuoco v. Lehigh Uniy981 F. Supp. 2d 352, 361 (E.D. Pa. 2018y brings
“disparate treatment” and “failure to accommodate” claims, which | discugmitvé&low.

Because ‘thie ADA . . . and Title VII . . serve the samgurpose—to prohibit
discrimination in employment against members of certain clasges| the methods and
manner of proof under one statute . . . inform the standards under the others ag/isalkih v.
Potter, 476 F.3d 180, 185 (3d Cir. 2007)hus, an ADA plaintiff can prove discrimination

directly as in Trans World Airlines, Inc. v. Thurstpd69 U.S. 111, 121 (1985), or

®sley also brings closely related claims underRHRA “The PHRAIs basically the same as the ADA in relevant
respects and Pennsylvania courts generally interpret the PHRA in acdoitb\iéderal counterparts Rinehimer

v. Cemcolift 292 F.3d 375, 382 (3d Cir. 2002). IvBsolutionof Isley’s ADA claim thereforalso disposes dfis
PHRA claim.



circumstantially using the burdeshifting framework oMcDonnell Douglas Corp. v. Gregn
411 U.S. 792 (1973)SeeWilliams v. Phil. Hous. Auth. Police Dep380 F.3d 751, 759 & n.3
(3d Cir. 2004) (applyindicDonnell Douglak

Isley argues that this is a direct evidence case because the Shipyard “couftbé..
protected absences” on February 19 and 23 againsthenepty demonstrating its discriminator
bias with claritysufficientto render unnecessaljcDonnell Douglas burdenshifting
approach. Resp. at 3. This argument assumes too much. As discussed at length belas, Isley
not established that he notified the Shipyairtiis disability or that he regestedan
accommodation. Because Isley has not shown that the Shipyardhkneas disabledts
decision to fire him shortly after he missed work for heedlated reasons is, at best,
circumstantial evidence of discrimimay bias This case is therefore properly analyzed under
McDonnel Douglas burdenshifting framework

a. Disparate Treatment

“[1] n order for a plaintiff to establish a prima facie case of discrimination umel&DA,
the plaintiff must show:(1) he is a disabled person within the meaning of the ADA; (2) he is
otherwise qualified to perform the essential functions of the job, with or without rédsona
accommodations by the employer; and (3) he has suffered an otherwise adyoyenemt
decsion as a result of discriminationTaylor v. Phoenixville Sch. Distl84 F.3d 296, 306 (3d
Cir. 1999). If Isley succeedghen the burden shifts to the Shipyard to articulate &rege
nondiscriminatory reasdior Isley’s termination. If the Shigyd carries its burden, Isley must
prove that the articulated reason was a mere pretext for discrimination

The ADA defines disability as “a physical or mental impairment that substantially limits

one or more major life activities . ; a record of such an impairment; or being regarded as



having such an impairment.” 42 U.S.C. § 12102. Major life activities, “include, but are not
limited to, caring for oneself, performing manual tasks, seeing, heartimyg,esteeping,
walking, standing, lifting, bending, speaking, breathing, learning, reading,ntoetosy,
thinking, communicating, and workingld. Unhappy with the Supreme Countiarrow
interpretation of the ADA'’s protections, Congress amended the statute in 200¥glicecirts
to construe “disability” “in favor of broad coverage of individuals . . . to the maximumtexte
permitted by the terms of this chaptetd. Consistent witlCongress’snstruction, the statute’s
implementing regulations provide:

The primary object of attention in cases brought under the ADA should be

whether covered entities have complied with their obligations and whether

discrimination has occurred, not whether an individumiipairment substantially

limits a major life activity. Accordingly, the threshold issue of whether an

impairment “substantially limits” a major life activity should not demand

extensive analysis.
29 C.F.R. §1630.2.

Under this relaxed standard, a reasonable jury dowddhatlIsley’s costochondritis
qualified as a disabilitjunder the ADA” According to Isley, when his condition flares b,
experiencesymptoms similar to those of a heart attack: sesleest pain, shortness of breath,

and light-headednesssléy plausibly asserts that these sympttease him in acute discomfort,

thereby substantially limiting major life activities including the abilitgl®epand breathé.

" The Pennsylvania Legislature has not adopted Congress’s expandeibdediniisabilityand courts therefore
evaluate PHRA claims under the AR¥pre-2008 definitions of disability Rubano v. Farrell Area Sch. Dis@91
F. Supp. 2d 678, 689 n.7 (W.D. Pa. 201Mgither party has briefed this matter, however, and it is therefatearn
if Isley’s condition would qualify as a disability under BBlRA. Butbecause | find that Isley’s ADA claim fails
even if heis deemed “disabled,” | need not determine wheltii®costochondritisonstitutes a disabilitywithin the
meaning of the PHRA.

8 The Shipyard twice citeSutton v. United State§27 U.S471, 491 (1999)without qualificationfor the

proposition that Isley’&DA claimsfail because “the record . . . is devoid of any evidencdltiebtould not

perform a broad class of jobs.” MSJ at 19 n.4; Reply afrhls is misleading.Therelevantissue inSuttonwas
whether the claimants were disabled because theysubstantially limitedn their ability to work. The Court

looked for guidance to theturrent regulations from the EEOC, which defined a substantial linmtatiche abity

to work as one that “significantly restricted . . . the ability tdqyer either a class of jobs or a broad range of jobs in
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Finally, because [a]n impairment that is episodic or in remission is a disability if it would
substantially limit a majorfie activity when active,42 U.S.C. § 12102, the sporadic nature of
Isley’s costochondritis does not foreclose a finding of disabilittherefore conclude that Isley
has established the first element of his prima facie case.

The Shipyardconcedes for the purposes of this motiwat Isley was qualified for his
position—thesecond element of hgima facie case

Isley falters, however, at the third elemesmhich requires aausal connection between
his termination and hiseal or perceivedisability. Isley maintains thathe record supports an
inference of discriminatiobecause Meixseflred himshortly aftedearning that heought
medical treatment for a heart conditidnut thistheory of liability based on temporal proximity
does not withstand scrutiny.

Meixselltestfied thatshe decided to fire Isleyn February 2@vhen she receivetthe
Notification of Approaching Termination that was signed by Isley, James, amdy;and
whichindicatedthat Isleyhad accumulatetivelve no-payabsences overtaventy four—month
period—grounds for discharge under the CBA. Resp. Ex. S at 33:13-24EReNp.
Consistent withhertestimony alsoon February 2@yieixsell electronically signednd dated
Isley's discharggpaperworkin preparation foa meeting witisley and Harveyscheduled for
the following morning, February 27. Resp. Ex. D; Resp. Ex. S at 54:14-24; 5%{th6ugh

Isley claimsthat, by February 23, he had télidrvey and James that hadvisited the

various classes.” 527 U.S. at 493 (quoting 29 C.F.R. § 1630.2(j)(3)(i)). ldov@itonwas decided before
Congress amended the ADA in 2008 to broaden the scope of the statute’sqmstddhder current regulations,
the EEOC has clarified that the need to conduct “adégsbs” analysis has been largely eliminated:

In most instances, an individual with a disabilitylwi¢ able to establish coverage by showing
substantial limitation of a major life activity other than working; impaintaehat substantially
limit a personhs ability to work usually substantially limit one or more other méfe activities.

29 C.F.R. Pt. 1630, App. § 1630.Because Isley’s costochondritis appears to have interfered with hig bilit
sleep and breath, his failure to show that he was unable to perform a lassmdfgbbs is not fatal to DA
claim.



emergency room because of a heart condition, Isley does not claim, and nothingdorithe re
indicates, that eithenan relayed this information to Meixsell anyone else in H.RResp. Ex.
S at 88: 5—-20 And while Isley maintainsthat he met with Meixdkeand told her about his E.R.
visit, by his own recollection, that discussion took place orvéngday he waset ga February
27. Def. Ex. R at 165: 18-22Thus, even assuming tHaley explainedhe reason for hikst two
no-pay absences to Meixsell before Meixselld him, in so many words, “you’re fired,” it's
clear that Isleyg purported disclosure of his he@suesameafter Meixsell initiated the
discharge process upon receivangritten noticeof Isley’s fireableoffense. This undisputed
evidence othronologydefeats Isley’s @antentionthat Meixsell decided to fireim because she
learned of higondition.

Isley nextargues that discriminatiorcan be inferred from Meixsell's decision not to
excuse higebruary 19 and 28bsences after learningthe reason fothoseabsence$ In
support of this theory, he contentiat theShipyardregularlyexcused the absences of other
employeesvho missed workor nonmedical reason$ut the only evidendsley musterds
Meixsell's testimony that she aitiR. V.P. Giantomaso excused absences of two other workers,
one for a funeral, and one because of car trouble. Def. SOF (Dkt. 24-1) 1R8sREx. S at
29-32. Furthermoreit is unclear whether tiseunidentified workers were themselves disapled
making itimpossible to say whether the Shipyard’s decision to excuse their absencetssuppo
inference of disability discrimination in Isley’s ca€eNor is it clear if they, like Isley, had

exceeded thallowable number of npay absenceand were therefore subject to termination

° In addition to his disparate treatment claitsley also brings &failure to accommodateclaim based on
Meixsell's refusal to excuse his absencg&bat claim is discussed below.

1% Further undercutting Isley’s case that he was singled olitgish treatment because he had a serious medical

condition,it appeas that theShipyard excused neRMLA absences in the case of at least one FMjualified
employee.Def. SOF 1p0.
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What is clear is thdsley wasnot the only employee that tishipyardfired for violating its
attendance policy-Harvey alone represented in his capacity as union stéveavden 10 and
50 such employees during third step grievance hearings. Ex. W at 13:'13Ag8inst this
backdrop Meixsell’s failure to excuse Isley’s absences does natself, create a plausible
inference that he was terminated as a result afibability. Accordingly, Isley’s disparate
treatment claim fails to the extent it is based on Meixsell's actions.

Isley also assertthat Giantomaso’s decision to uphold his termination following his third
step hearingrovidesanindependenbasisfor his disparate treatment clairunlike Meixsell,
who initiatedIsley's terminationbefore she learned of his health problems, Giantomaso upheld
Isley’s firing shortlyafter learningor the first timethat hevisited the E.R. for a heart condition.
Assuming for the sake of argument thas 8equence of evenssipports an inferenad
disability discriminationunderMcDonnel Douglasthe burdershiftsto the Shipyard tassera
legitimate basis for upholdingley’'s termination. The shipyard carries this burdeguingthat
Giantomaso uphe Isley’s terminatiorbecausdsley falsely claimed during his third step
hearing that he did not know how to use personal time to cover his absBecasise the CBA
allows theShipyard tassummarilyfire employees who lie at a third step hearthg, Shipyard
contends that Giantomaso’s decision to uphold Isley’s termination was warramggkdtive of
Isley’s medical condition In response, Isleyaintains that heaver told Giantomaso that he did
not know how to use personal timedispute of fache contendss sufficient to defeat

summary judgment. | disagree.

! Harveywasnot theonly shop stewartdesponsible for representingion members at grievanbearings Indeed,
Isley was represented at his third step hearing by another stewar@Hemetberlain Harveys tally therefore
should not be considered a complete estimate of the number of employees 8fapifard fired for violating its
attendanceolicy.
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In employment discrimination caskee this, the Third Circit recognizes the scalled
“honest belief rule.” Under this doctringh&critical inquiry. . . is not whether the employee
actually engaged in the conduct for which he was terminated, but whether the enmpgme
faith believed that the employee was guilty of the conduct justifying digehaCapps 847
F.3dat 153 (quotingPulczinski v. Trinity Structural Towers, Iné91 F.3d 996, 1002 (8th Cir.
2012). Courts should invokthe “honest beliefrule sparingly and with great cautidmecause
it is too easily subject to manipulation whereby pretextual action can be disgsiksgitimate.

But Giantomaso’s actions immediately following the third step heaamyince mehat it

applies here Specifically in hisMarch 20 letter, Giaoimaso explained that he had decided to
uphold Isley’s terminatiobecause Islefjadfalsely claimed during the third step hearing that he
did not know how to use personal time to cover his absergignificantly, all threaunion
representativeghoreceived thaletter had been present at the headndsley’s behalf and thus
werein a position to dispute Giantomaso’s version of events. As Giantomaso noted, if these men
disagreed with his stated reason for upholding Isley’s termination, they lcawu sought Isley’s
reinstatement by submitting the matter to binding arbitratiorthis context, Giantomaso would
have known that any attempt to uphold Isley’s termination by misrepresentingtbiaets at

the third step hearing would have bgeanptly rebuffed by the union. That he nonetheless
rested his decision on Isley’s alleged falsehdedhonstrates that he honestly believeyhtly

or wrongly—that his actions were justified under the GB&Ad he was willing to put it in

writing. Consequently, the Shipyard’s motion for summary judgment will be granted with

respect to Isley’s disparate treatment claims under the ADA.
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b. Failure to Accommodate
As noted above, under the ADA, an employer ralapbe liable for discrimination if it
doesnot make reasonable accommodations for the known disability of an otherwise qualified
individual. Consistent with this duty:
Once an individual with a disability has requested provision of a reasonable
accommodation, the employer must make a reasonable effort to determine the
appropriate accommodatiolhe appropriate reasonable accommodation is best
determined through a flexible, interactive process that involves both the employe
and the individual with a disability.
29 C.F.R. Pt. 1630, App. 8§ 1630.8Bley argues that Meixsell and Giantomaso failed in their
obligation to engage with him in thisteractive process. To succeedlos claim,he must show
“1) the[Shipyard]knew aboufhis] disability; 2)[he] requested accommodations or assistance
for his. . .disability; 3) the[Shipyard] did not make a good faith effort to asgign] in seeking
accommodations; and 4he] could have been reasonably accommodated but f¢Bthgyards]
lack of good faith.”Conneen v. MBNA Am. Bank, N.334 F.3d 318, 330-31 (3d Cir. 2003).
“Employers cannot assume employees are disabled and neethamdations,” and,
therefore, employees carry thetial burden of providing notice and asking for helaylor,
184 F.3dat313. “What matters under the ADA are not formalisms about the manner of the
request, but whether the employee or a representative for the employee pioyieleployer
with enough information that, under the circumstances, the employer can besiditiy know
of both the disability and desire for an accommodatidd.” The adequacy of an employee’s
notice and requesbr accomnodationis a factspecific inquiry: “[what information the
employees initial notice must include depends on what the employer knos.”

Isley argueghat his references tas heart, coupled with his visit to the E.R. on February

19, gave sufficient notice to the Shipyard to trigger the interactive process. tbader
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circumstances of this cadejisagree Before February 19, the Shipyard had no knowledge that
Isley suffered fromhealth problems that interfered with his work. Nor had the Shipyard
observed a decline in Isley’s job performance that might have suggested thttisgwas

wrong. Thus, absent a more thorough explanation from Isley, the Shipyard had no reason to
assume thdsley’s visit to the E.R. was for anything other than a tome-bought of chest
pain—something that, by itself, would not constitute a “disabilit¢f. id.at313-14 (employee
adequately notified employer of mental disabiWwhere employer observed employee’s
psychotic behavior at work and knew of earlier psychiatric commitmentjauBedsley did not
provide the Shipyard with adequate notice of his disability, his failure to acconerchaiat

must be rejected.

Independerny, Isley’s claim fails because s not shown that hequested@n
accommodatiofor his disability Isley maintaingthat he first requested an accommodation
when, during his February 27 meeting with Meixsell, shop ste®eaath Harvey asked that Isley
be allowed to use personal time to cover his last twpayoabsences. But in Isley’s telling,
Harvey’'s request was based on Isley’s accumulated balance of persoraidithe Shipyard’s
need for manpower—not on Isley’s hiallsley alsomaintainsthat his request for FMLA leave
during his third step hearing should be construed as a request for an accommodation under the
ADA. Although the Third Circuit recently held without elaboration tletéquest for FMLA
leave may qualify, under certain circumstances, as a requeske@sanable accommodation
underthe ADA,” Capps 847 F.3d at 156-5That was not the case hefehe FMLA provides
leave for medical conditions that require hospitalization, but that woulgutamatically
constitute disabilitiesvithin the meaning of the ADAFa instance, amvernight stay in the

hospital for an appendectonmmight be covered under the FMLA, but not, generally speaking,
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under the ADA.See29 C.F.R. § 825.702 ADA’s ‘disability’ and FMLA's ‘serious health
condition’ are different concepts, and must be analyzgarately’). As a matter of common
sense then, before a request for FMLA leave could reasonably be construed astdoediDA
accommodation, the employer would need to know (or have reason to believe) that tbie reque
for FMLA leave was based on something other than aioreshospitalization somethinghat

would fall outside the ADA’s scopéAs already notedthe Shipyard had no real notice of Isley’s
medical conditiorbefore February 2015, and therefore had no reason to interpret Isley’s request
for FMLA leave as a request faccommodation ahe type ofrecurrenthealth issu¢hat would

rise to the level of a disability. Furthermplgley’s requests for FMLA leave focused solely on
his absences on February 19 and 23. While a prospective request for periodic FMLA lea
might have put the Shipyard on notice that Isley was seeldggahility accommodatiofor an
ongoing ailmentlsley’s attempt to excusetroactivelytwo roughly contemporaneopsior
absencesvould not.

In sum, the ADA contemplates a partnership between employees and employers.
Because Isley did not hold up his end of the bargain by notifying the Shipyard of his tisabili
and requesting an accommodation, his claim based on the Shipyard’s failurege ientye
interactive process must be rejected. The Shipyanditgon for simmary judgment will
thereforebe granteavith respecto Isley’s“failure to accommodateclaim.

2. Retaliation

Apart from hisADA discrimination claim, Isley alleges that the Shipyard retaliated
against hinfor requesting that his absences be excusée his discrimination claim, Isley’s
retaliation claim is properly analyzed undécDonnelDouglass burden-shifting framework.

Krouse v. American Sterilizer Cd.26 F.3d 494, 500-01 (3d Cir. 1997) o establish a prima
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facie case of retaliation under the ADA, a plaintiff must show: (1) protectgroyee activity;
(2) adverse action by the employer either after or contemporaneous withployees
protected activity; and (3) a causal connection between the em@gye&cted activity and the
employers adverse actioh.ld. at 500(citations omitted).Assuming for the sake of argument
thatlsley has established a prima facie case, his retaliation claim founders bexaasadt
rebut the Shipyard’s claim thatlggitimatelyfired him for violating itsattendance policy and
then upheld hisermination because he lied at his third step hgar\s discussed at length
above, the record clearly demonstrates that Meixsell initiated Islegignisionbeforeshe
learned of anyealth condition—a sequence of events that undercuts any inference of retaliation
Moreover, Giantomaso’s actions shtvathe uphéd Isley’s terminatiorbecause haonesly
believedthat Isley lied dring histhird stephearing, not because he wished to punish Isley for
requesting an accommodation. Because the record does not contain evidence that would
“convince the factfinder. .that retaliation was the real reason for the adverse employment
action,”id. at 501 Isley’s ADA retaliation claim fails?

B. Isley’'s FMLA Claims

Congress passed the FMLAtfealance the demands of the workplace with the needs of
families,” and‘to entitle employees to take reasonable leave for medicalneds® U.S.C.
8§ 2601(b)(1). The statuterequires certain employers to provide their employees with up to
twelve weeks of leave in the event that the employee has a serious medical rwoAditio

employer faces liability under the Act and its implementing regulations if it intenvath a

2The Shipyard’s argument thisley’s retaliation clainfails because “mere temporal proximity . is wholly
insufficientto establish pretexXtmisstates the lawTo the contrarythe Third Circuithas held that “[w]hen
temporal proximity. . .is unduly suggestive, this &ifficient standing alon® . . . defeat summary judgment.”
Lichtenstein v. Univ. of Pittsburgh Med. C891 F.3d 294, 307 (3d Cir. 2012) (citations omiti@hphasis added)
Here, theclosetemporal proximity between Giantomaso learning of Isley’s “heartlition” and deciding to uphold
his termination was not “unduly suggestive” of discriminaiotgntbecausehe timing of his decision was dictated
by the CBA
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right that the Act guarantees, or if it retaliates against an employee for igubkicts
protections.” Budhun v. Reading Hosp. & Med. C{I65 F.3d 245, 251 (3d Cir. 201#&jtations
omitted). Isley claims thddy firing him for requesting FMLA leave, the Shipyard both
interfered with his righto unpaid leavand retaliated against hinNeither claim succeeds.

1. Interference

“In order to assert an FMLA interference claim, an employee only needs td@hpw
that he was entitled to benefits under the FMLA and [(2)] that he was denied tliermat 252
(quotingCallison v. City of Philg.430 F.3d 117, 119 (3d Cir. 2005))o establish the first
element, Isley must show thHag¢ missed work on February 19 and 23 becausésafrmus
condition,” that is, an illness, injury, impairment, or physical condition” involving eithi@)*
inpatient care in a hospital, hospice, or residential medical care facil{®) oontinuing
treatment by a health care provide29 U.S.C. § 2611(11)Ultimately, Isley’s conditiordoes
not qualify under either definition of “serious condition.”

“Inpatient care means an overnight stay in a hospital, hospice, or residential cedica
facility.” 29 C.F.R. § 825.114. While the regulations do not define “overnight stay,” the Third
Circuit has held that the termeansavisit lasting ‘for asubstantial period of time from one
calendar day to the next calendar day as measured by the indwitilual’of admissidhr—not
his or her arrival time-“and time of dischargé Bonkowski v. Oberg Indus., In@87 F.3d 190,
206-07 (3d Cir. 2015)And while the Courtof Appealshas reserved the question of what
constitutes dsubstantial period of timeit has suggested “a minimum of eight hours would
seemto be . . . appropriatdd. at 210. UndeBonkowskilsley’s visit tothe E.R., from roughly
9:00 p.m. on February 19 until 12:30 a.m. on February 20, wédspatient care.” Isley

appears to concede this point, acknowledging thaeker left the E.R. and wastactually
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admitted to the hospital. Resp. Ex. R at 125:21-B¥¥causelte clocknever began running for
purposes of calculating “a substantial period of time,” Isley cannot show thatdineee
inpatient care within the meaning of th®ILA.

Under he FMLA, the term “continuing treatmen&ncompasse relevant part,
conditions resulting ifiincapacity and treatment29 C.F.R. § 825.118), and “chronic
conditions,” 8 825.115(c). For an absence to qualify unddotheerprovision, the claimant
must suffer‘a period of incapacity of more than three consecutive, full calendar days” and must
also receive, when deemed “necessary” by a healthcare prd\{iddt]reatment two or more
timeswithin 30 days of the first day of incapacitr “(2) [tjreatment by a health care provider
on at least one occasion, which results in a regimen of continuing treatment under the
supervision of the health care provideAbsences are attributable tdaronic condition”
when they arise from a health problem that, among other thi{dg$r] equires periodic visits
(defined asat least twice a year) for treatment by a health care provider[and] (2)

[c]ontinues over an extended period of time (including recurring episodes of a singlgingder
condition)”

Isley’s February 19 visit to the E.R. does not fall ieitbier categoryf “continuing
treatment’ Beginning with “incapacity and treatment,” while Isley has a triable claim that h

was incapacitated for more than three ddy® has not shown that he received the requisite

13 The Shipyard contendsahisley was not incapacitated for three full consecutive-daysargument that is

plainly contrary to the evidence in this case. Isley produced a doctog'slaietd February 20, which directed him
to refrain from working until February 23a period of three days (the 20th, 21st, and 22nd). Viewing the facts in
the light most favorable to Isley, this note, standing alone, cagdoeas evidence that he was incapacitated for the
requisite period. Moreover, Isley testified that he suffered froneatiséomfort, beginning on the afternoon of
February 19, and continuing through February 23. Under Third Circuit$éay,d lay testimony can be taken in
combination with his doctor’s note when calculating his periodacdpacity. See Schaar v. Lehigh Vallélealth
Servs., In¢.598 F.3d 156 (3d Cir. 2010) (finding employee had demonstrated three dayepaicibe by producing

a doctor’s note excusing her from two days of work and testifying thavatiéncapacitated for an additional two
days).
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follow-on treatment. Specificallyhere is no evidence that Isley sought additiomadlical care
within 30 days of February 23, when his periodnafpacityended. Nor was he specifically
instructed by his doctors to do so, as required by § 825.111(a)(4). Rather,“thkpharge
instructions” merelytell him to“follow up with medical MD”without providing a timeframe
Resp. Ex. Y at *6* Similarly, there is no evidence that Isley was placed suparvised
regimen of continuing treatmente wassimplyinstructed take Motrin with meagsd resuntil
his pain subsidedld.

The regulatory provisions governifighronic conditions” are nmoreaccommodating of
Isley’s February 19 trip to the E.R. Isley sought treatment for costochondritis once iar2014
once in 2015. Thus, at the time of his absences in February 2015, his condition had not
“required periodic visits (defined as at least twice a year)” and themggm@ot “chronic”
within the meaning of § 825.111(c)(D.

Because Isley’s absences on February 19 and 23 were not attributable to a serious
condition, he had no right to FMLA leave on those days and therefore cannad lotaug for
interference with his FMLA rights. This soeven if, as Isley claims, the $gard was
obligated, and failed, tmvestigate whether his absences might have been covered under the

FMLA.*® To establish liability under this theorgley must demonstrate not orhat the

14 By way of comparison, Isléy“Discharge Summary”dillowing a visit to the E.R. iMay 2016 instruetd him to
see his primary care physician and a named cardiologist within one wegk. EReAA at *2.

5|sley also visited the E.R. twice #016 more than a year after he was terminat®d.both occasions he was
diagnosed with costochondritis and on his second visit he was alsbtfmhave an enlarged heaktowever,

becausehte operative tim&amefor determining whether a condition qualgfias a serious condition is the time that
leave is takenNavarro v. Pfizer Corp.261 F.3d 90, 96 (1st Cir. 2001), Isley’s 2016 visits to the E.R. do not bear on
his claim here.

1% ike the ADA, the FMLA’s implementing regulations place an initial leurdn the employee to provide their
employer with notice of the need for FMLA leav&9 C.F.R. 88 825.302, 825.303. Where the employee provides
information that allows the employer‘t®asonably determine whether the FMLA may apply,” 8 825.308¢b),
burden shifts and the employestiould inquie further of the employee .to ascertain whether leave is potentially
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Shipyardfailed to make the requisite inquiriggo the reaso for his absencedut also that he
was prejudiced as a result of that failukéansler v. Lehigh Valley Hosp. Netwoi98 F.3d
149, 157 (3d Cir. 2015). In this context, “[p]rejudice occurs when the employer’s failure . . .
rendered [the plaintiff] unable to exercise [his FMLA] rights in a meanivgdy.” 1d.

Isley does noéstablish the requisite element of prejudieeause he does retplain
how his FMLA claim would have benefitted from additional action by the Shipyard.cdudd
he, becausanyinvestigationby the shipyardnto Isley’s claimwould have uncoveretiathis
February 1%and 23 absences were not caused by a “serious cofigvitbin the meaning of the
statute In short, because Isley was not entitled to FMLA leave, his interfectaioe must fail.

2. Retaliation

“FMLA retaliation claims are rooted in the FMLA regulatioriBhey prohibit an
employer from ‘discriminating or retaliating against an employee or prospestiployee for
having exercised or attempted to exercise FMLA rightBudhun 765 F.3dat 256 (6ting 29
C.F.R. 8 825.220(c), among other thing$p prevail, Isley must show that “(1) [he] invoked
[his] right to FMLA-qualifying leave, (2) [he] suffered an adverse employment decision, and (3)
the adverse action was causally related to [his] invoicatf rights.” Lichtenstein 691 F.3dat
301-02 ¢itations omittedl

According to the Shipyard, Isley’s failure to establish a serious condition daems

retaliation claim just as doomedhis interference claim. Whethentitlement to FMLA leave is

FMLA—qualifying,” 8 825.301 Furthermore,[\wv]hen an employee requests FMLA leave, or when the employer
acquires knowledge that an employekeave may be for an FMIAualifying reason, the employer must notify the
employee of the employee's eligibility to take FMLA leave withie fousiness days, absent extenuating
circumstances.”8 825.300(b)(1).I assume for the sake of argument thagyigirovided the Shipyard with sufficient
notice of his request for FMLA leave to trigger its duty to “inquire firth
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actually an element of a retaliation clappears to be an open questiotewf'’ | need not
decide it here, however, becauskey’'s FMLA retaliation claim fas for the same reason as his
ADA retaliation claim As discussed at length above, the record simply does not support a
finding that the Shipyard terminated Islelythen upheld his termination because he invoked his
statutory right to leave.

IV.  CONCLUSION

For the foregoing reasons, the Shipyard’s motion for sumjudgmentwill be granted.

/s/ Gerald Austin McHugh
United States Districiudge

" The only court to have squarely addressed this issue is the Northeict Bfsiowa In Johnson v. Dollar
General Judge Mark Bennett issued a thorough and-me@lsoned opinion holdirthat an FMLA"retaliation’
claim does not require proof that the plaintiff actually sufferedrioise health condition,” only that the plaintiff
gave adequate and timely notice to the employer that he or she needed leave fitioa togicthe plaintiff
believed, in good faith, might be covered by the FMLA80 F. Supp. 2d 967, 994 (N.D. lo®@12.
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