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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LYNNE WINNER and DESTINY JENNINGS, : CIVIL ACTION
on their own behalf and on behalf of all others
similarly situated

V.
KOHL'S DEPARTMENT STORES, INC. :. No. 16-1541

MEMORANDUM
Padova, J. August , 2017

Defendant,Kohl’'s Department Stores, Inc(‘Kohl's”) moves to dmissthe
First AmendedComplaint(*FAC”) filed by Lynne Winner and Destiny Jenningsder
Federal Rule of Civil Procedure 12(b)(8)r failure to state a claim upon which relief
may be granted or, in the alternative, under Rule 12(b)(1) for lack of standimeg¢és
matter jurisdiction. The case is filed as a class actiaHeging thatKohl’s sent
unauthorzed autodialed telemarketing text messages to Plaintt#Hular telephones
in violation of the Telephone Consumer Protection Act, 47 U.S.C. § 227 (the
“TCPA”), and its implementing regulations For the following reasonghe Motion is
grantedand the FAC is dismissed pursuant to Rule 12(b)(1)
l. FACTS

A. The FAC

In the FAC Plaintiffs allege that PlaintifflLynne Winner (“Winner”) is a
consumer residing in Collegeville, PennsylvanialFAC { 6.) Plaintiff Destiny
Jennings (“Jennings”) is a consumer residing in Jacksonville, Floridla. 1 7.)

Kohl's is a Delawarecorporationheadquartered in Menomonee Falls, Wiscong(iul.

18)
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In the four yearsprior to the filing of Winner's and Jennings’ initial
Complaint Kohl’'s began sending both Plaintiffs telemarketing text messages to their
cellular telephones. (Id. 1 22, 2728, 30-31, 46-51.) Kohl's had advertised to
consumers the ability to earn frequettopper “points” by downloadings mobile
application and texting the word *“APP” to receive instructions regarding the
application. (Id. 1 23) The bottom of the advertisement contained a “disclaimer”
which Plaintiffs characterize as “barely visitdad unreadable.”(ld. { 26)

Plaintiff Winner texted the “APP” message to Kohl’'s on October 24, 2@
within 15 minutes, Kohl’'s sent her a text messaggl) advertising its mobile
application and its “Yes2YouRewards” promotions programd (2) directing her to
click on a link in the text mssage “[t]o enroll in Yes2You (ld. { 27.) It then senta
separate text message advertising its “Mobile Sale Alerts” progrAracting her to
text “Save30” to participate in “saving sent straight to your phon€ld. {1 28)
Shortly thereafter, Kohls received a text message from Winner’'s celluelephone
number stating “SAVE30. (Id. 129.) It then began sending Winnéive to seven
text messages a month stylized as “KohlALERTS(Id. 11 30-31.) Winner alleges
that she “repeatedly requestedat Kohl's stop sending messages to her, but her
requests went unheeded.”ld( { 32.) She also visited a Kohl’'s store and asked an
employee to get the text messages to stop, but the Kohl’'s employee was hehble
make the text messages stopld. 1 33) On March 24, 2016, after receiving a
“STOP” message from Winner's phone, Kohl’'s stopped sending her text messages.
(Id. 1 34) Winner alleges that she did not intentionally sign up to receive

Defendant’s autodialed telemarketing text messages, Kolever obtained her signed



written consent to send her the texts, and Kohl's never provided her with any
disclosures required for a valid electronic signaturigl. {f 3%39.)

On November 22, 2014, Kohl'seceived a message stating “SAVEOQ7” from
Plaintiff Jenningss$ cellular telephone number.(Ild. 1 46) “SAVEOQ7” is one of
Kohl’s “calls to action” that initiates the sending of text messages to consunlers.

1 47) Plaintiffs allege that, @ part ofDefendants corporate marketing strategit,
“routinely used suchcalls to actioh that contained small pririt. (Id. § 48) After
receiving the “SAVEQ7” message from Jennirgsellular telephone number, Kohl's
sent Jennings a text messd@éelcome to Kohl’'s Mobile Alerts! . . . Get 7 msgs per
month. Reply HELP for HELP. STOP to cancel. (Id. § 49) Kohl's then sent
Jennings a separate text message advertising patenotions on its websiteld. 1
50.) Thereafter, Kohl's sent Jennings approximatedgven messages a month
advertising various salggomotions. [d. § 51)

Plaintiffs allege that he text messages Kohl's senthem constituted
telemarketing as they advertised sales and promotions availabikeratail stores and
on its website. (Id. 1 40, 57) The messages were automated, parDefendants
corporate direct marketing strateggnd were not individualized to the Plaintiff¢ld.

19 4x43, 5859.) The messages were seunsing an automatic telephone dialing
system, which has the capacity to store or produce telephone numbers to be texted,
using a random or sequential generator, or from a database of numbers, and to text
thousands of such numbers without human interventidid. 7Y 4445, 60, 6468.)
“Defendant acquired Plaintiffs’ numbers, stored them in a databased connected to

telephonic or computer system, and then usexsistem to send identical text



messages to Plaintiffs’ and thousands of other consumers’ cellel@phones
automatically and without human interventidon(ld.  63) No human was involved
in the sending ofDefendants text messages to Plaintiffs, who received identical text
messages which were the same messages received by thousands of otharecsns
who were enrolled in Defendant’s telemarketing text messaging camp&agiy. §4)
Plaintiffs assert that theywere annoyed byDefendants messages and
considered them spam(ld. 1Y 35, 54) They furtherallege theywere never clearly
and conspicuously informed that they were enrolling to receive automated
telemarketing text messages to their cellular telephondd. 19 36, 55 Neither
Plaintiff intentionally signed up foDefendants telemarketing text messagethe
messages came as a surprend inconvenience, and became a concern to Plaintiffs.
(Id. 19 37, 56) They assert thakohl’'s never obtained either Plaintiff’'s signed,
written consent to receive telemarketing text messages, and never prd¥aiatiffs
with any disclosures requidefor a valid electronic signature(ld. 19 3839, 61)

B. The Parties’ Stipulation

Following Defendants filing of a Motion and a supporting declaratioto
dismiss the originaComplaintin this matterfor lack of standing, and the scheduling
of an evidentiary hearing thereonhet parties entered into &tipulation of Facts
(Docket Entry 25 (“Stipulation”))n which they agreed as follows:

1. On Oct. 24, 2014, at 2:05 PM, Kohl’s received an incoming text message,

containing the word “APP,” from Ms. Winner’'s mobile phone number.

2. Kohl's had advertised to consumers the ability to earn freegleypper

“points” by downloading Kohl’'s mobile application and requested that consumers



text the word “APP” to Kohl's to receive instructions as to how to doadhlkbe
mobile application.
3. The following is a sample advertisemerfrom Kohl's that asked

consumers to text the word “APP” to Kohl's to receive these instructions:

KOHLS

e EE— -

ENROLL TODAY!

i EARN POINTS FOR
! DOWNLOADING

THE KOHL’S APP!
Just text APP to 56457

then sign in and enroll.
ghLiats Hekn i AP TACH guskite &8 Kohluzs st

4. In response to the “APP” message from Ms. Winner's phone, within 15
minutes ofreceipt of that message, Kohl's transmitted two text messages to Ms.
Winner’s phone number, stating as follows:

KOHLS: Thanks for texting! To enroll in Yes2You Rewards click the link

download the Kohl's App then sign in or create an account.
http://bit.ly/LICXVMLK

*kk

KohIsALERTS: Get more savings sent straight to your phone! Text SAVE30 to
opt in to our Mobile Sale Alerts. Receiveramsgs/mon. Msg&Data Rates May

! The small print at the bottom of the advertisement states:

“You will receive two to three autdialed text messages sent to your mobile
number. Participation not required to make a purchase. You must be 18 years or
older to text Kohl's. Reply HELP for help, reply STOP to cancel. Msg&Data
Rates May Apply. Sekohl’s.com/mobile for mobile Terms and Conditions.”

The Stipulation does not state the original font size of the advertisement.
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Apply.

5. Shortly after Kohl's sent the second message, Kohl's received from Ms.
Winner'sphone a text message reading “SAVE30.”

6. After receiving that “SAVE30” message, Kohl's commenced sending text

messages to Ms. Winner’s phone at the rate of five to seven messages per month.

7. The messages sent to and received by Ms. Winner appeardidwas:fo
eeecc Sprint LTE 3:59 PM 70 MBI
{ Messages 564-57 Details

AWARD -WINNING

WELA Mty SEr ol bhhee

KohlsALERTS: Mystery
Offer! Today only, get an
extra 40%, 30% or 20%
off your online purchase
your discount at
checkout w/code
YOU7WAMLZ79PT. Text
STOP to cancel.

Send



eeec Sprint LTE 359 PM 19 N%HC

{ Messages 564-57 Details

Thu, Feb 4, 12:46 PM
PV <«
’ SPEND $50 OR MORE:

SAVE *15

WITH PROMO CODE PINKIS

SFEND $30 OR MORE:

SAVE *10

WITH PROMO CODE REDIO

o at

KohlsALERTS: Take $15
off purchase of $50+ w/
code PINK15 or $10 off
$30 w/RED10 online or in
store thru 2/7 w/pass:
http://bit.ly/1PpzBChb.
Text STOP to cancel.

(O] : Send
sewco Sprint LTE 3:59 PM 1O N%C
{ Messages 564-57 Details

MEMBERS EARN
]

KohlsALERTS: Yes2You
Rewards members earn
TRIPLE points and $10
Kohl's Cash for every
$50 spent PLUS get 20%
off thru 2/29! Shop
online w/YES2YOU or in
store wfpass: http://
bit.ly/IRJGTp5. Not a
member? Enroll today to
start saving! Text STOP

to cancel.
(O] Send
8. On at least one occasion, Ms. Winner redeemed a sales offer transmitted to

her by text message, receiving $10 off of a $25 purchase on or about November 9,

2014.



9. Ms. Winner contends that she had repeatedly requested that Kohl's stop
sending messages to her, but her requests went unheeded.

10. On March 24, 2016, Kohl's received from Ms. Winner's phone a text
message reading “STOP.” Kohl's has no record of any other request allegedly
made by Ms. Winner for Kohl's to stop sending text messages to her phone
number.

11.  Within minutes of receiving that message, Kohl's sent Ms. Winner's
phone a final text message confirming that she had unsubscribed from the text
message program.

12. Kohl's has sent Ms. Winner's phone no text messages since March 24,
2016.

13. Ms. Winner contends that she was annoyed at receiving the messages and
considered them spam.

14. On November 22, 2014, at 11:49 AM, Kohl's received an incoming text
message, containing the term “SAVEQ7,” from Ms. Jennings mobile phone
number.

15. “SAVEOQ7” is one of Kohl's “calls to action” that initiates the sending of
text messages.

16.  The following are examples ofatls to action that featured the keyword

SAVEOQY:



ExTra20”

Sign up for Mobile Sale Alerts
We'll it you B Proma Cote 1o sive on your ford
Taxt SAVEDT 1o KOHLS (56457)
L e R )

ar ek b EditlEipale Ted Wakld sor far &

We'll send you a 15% off online
promo code right away!
Just text SAVEO2 tc 56457
(KOHLS) to sign up.*

|é rgimp A3a mEOs e
HELE for tml
ather grogr

i, T mEg i)
ETOP o cancel You mist b
T T

m e yaLr Moo
purchasse Rep I TN o
ma & Condition

EXTRA 15% OFF

one time only off your next

online purchase when you sign

up for our mobile Sale Alerts.

TEXT SAVEO7 10 56457 (KOHLS)*

TEXT HELP FOR HELP, STOP TO CANCEL

*Messages sent via auto-dialed text mes: to
mobile number.

7
tes May Partic on required to
make ap You must 18 years or older
to parts . See
progr erms & 4

details
€ TEXT Us.

WE PROMISE TO TEXT BACK...
WITH 15% OFF!

Text SAVEO2 to 56457 (KOHLS)
and get 15% off right now.*




17.  In response to the “SAVEQ7” message from Ms. Jenniplgehe, within

15 minutes of receipt of that message, Kohl's transmitted two text messages to
Ms. Jennings’ phone number, stating as follows (or substantially similardheret
KohlsAlerts: Welcome to Kohl's Mobile Alerts! Keep up w/ Kohl's savings.

Msg&Data Rates May Apply. Get 7 msgs per month. Reply HELP for HELP.
STOP to cancel.

*kk

KohlsAlerts: Sigrup offer: Get 15% off at Kohls.com. Use code SMS2145 until
12/06. Terms: www.kohls.com/sms. Reply HELP for HELP STOP to cancel.

18. Kohl's commenced seimty Ms. Jennings approximately seven messages
per month. The messages were identical to or substantially similar to the
messages received by Ms. Winner.

19. Kohl’s never received a “STOP” message from Ms. Jennings’ phone.

20. Kohl's ceased sending tertessages to Ms. Jennings’ phone on April 4,
2016, the date on which she filed the Complaint in this action.

21. Ms. Jennings contends that she was annoyed at receiving the messages and

considered them spam.

(Stipulation {1 121.)

STANDARD OF REVIEW

The jurisdictioral portion of Kohl's Motion seeks dismissal dhe FAC pursuant to

Fed. R. Civ. P. 12(b)(1becausePlaintiffs lack standind. ‘“A motion to dismiss for want of

2 We review Defendant’s Rule 12(b)(1) argument fiSeeCurtis v. UnionvilleChadds

Ford Sch. Dist., Civ. A. No. 12-4786, 2013 WL 1874919, at *3 (E.D. Pa. May 1, 2018p('&/

motion under Rule 12 is ‘based on more than one ground, the court should consider the Rule
12(b)(1) challenge first since if it must dismiss the complaint for lack ofesulmatter
jurisdiction, theaccompanying defenses and objections become moot and do not need to be
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standing is . . . properly brought pursuant to Rule 12(b)(1), because standirngyisdictional

matter.” Constitution Party of Pa. v. Aichele, 757 F.3d 347, 357 (3d Cir. 2@l#yation in

original) (quotingBallentine v. United States186 F.3d 806, 810 (3d Cir. 2007)It is the

plaintiffs’ burden to prove standingLujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992).

In order to survivea notion todismiss, Plaintiffs must demonstrdtet they possedbe requisite
stake in the outcome of their suitshave standin@y showingthey have “(1) suffered anjury
in fact, (2) that is fairly traceable to the challenged conduct of the deferalahi@) that is likely

to be redressed by a favorable judicial decisiopokeo, Inc. v. Robind 36 S. Ct. 1540, 1547

(2016) (stating these three elements are ‘in@ducible constitutionaiminimum” of standing)

(citing Lujan, 504 U.S. at 5681); see alsoHollingsworth v. Perry 133 S.Ct. 2652, 2661

(2013) Constitution Party of Pa757 F.3dat 360 An injury-4n-fact requires‘an invasion of a

legally protectednterestwhich is (a) concreteand particularized, andb) actual or imminent,
not conjecturalor hypothetical.” Lujan, 504 U.S. at 560 (internal quotation marks and
citations omitted); Spokeo, 136 S. Ct. at 154%‘[T]he injury-in-fact requirementrequiresa
plaintiff to allegeaninjury that is both concretand particularized.” (emphasis in original).)
Whethera notion raises dfacial” attack or & factual” attack on standing determines the

burden of proof and standard of review. Constitution Partyo7B7 F.3dat 35758 (citingln re

Schering Plough Corp. Intron/Temodar Consumer Class Action, 678 F.3d 235, 243 (3d Cir.

2012)). A facial attack considers only “a claim on its face and asserts thamgufficient to
invoke the subject matt@urisdiction of the courts” due to some jurisdictional defddt.at 358.
This type of attack occurs prior to the filing of an answer or a challente factual allegations

of a complaint.ld. (citing Mortensen v. First Fed. Sav. & Loan Ass549 F2d 884, 8892 (3d

determined.”} (quoting Jeffrey Banks, Ltd. v. Jos. A. Bank Clothiers, Inc., 619 F. Supp. 998,
1001 n.7 (D. Md. 1985)).
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Cir. 1977)). It is judged under the same standard as a motion to dismsssrguto Rule
12(b)(6). Id. However, afactual attack concerns “the actual failure of a plaintiff's claims to
comport factually] with the jurisdictional perequisites.” Id. (alteration in original)(quoting

CNA v. United Statess35 F.3d 132, 139 (3d Cir. 2008)). In such a case, a court may weigh the

alleged facts, and consider evidence outside the pleadidgsin deciding a factual attackhe
non-moving party’sallegationsreceive no presumption of truthfulnesslortensen 549 F.2d at
891. “[P]laintiff has the burden of persuasion to convince the court it hasigiiesd” Gould

Elec., Inc. v. United State220 F.3d 169, 178 (3d Cir. 200@)tation omitted)

1. ANALYSIS

Kohl's Motion asserts factual attack It arguesbased orthe FAC and the Stipulation
that Plaintiffs did not suffer an injury in fact as a result of receivirggahtodialed telemarketing
text messages from Kohlpecausethey asked Kohl's to send them the messages that they
received. Defendantrgues that its calls to action fully comply witre Federal Communications
Commission’s(“FCC”) guidance on what constitutes written consent under the T@®kause
Plantiffs admit in the FAC and in the Stipulatidhat theyconsented to receiving tmeessages
Kohl's argues they havauffered no injunyin-fact to support their standing to bring their claims

Congress enacted the TCPt# protect individual consumefiom receiving intrusive and

unwanted calls. Gager v. Dell Fin. Servs., LL G727 F.3d 265, 268 (3d Cir. 201@)ting Mims

v. Arrow Fin. Servs., LLC 565 U.S. 368, 3723 (2012)) see alsoSatterfield v. Simon &

Schuster, In¢.569 F.3d 946, 954 (9th Cir. 200@}ating that the TCPA was enacted response

to an increasing number of consumer complaints arising from theassctenumber of
telemarketing calls” (citing SRep. No. 102178 at 2 (1991), reprinted in 1991 U.S.C.C.A.N.

1968)). The TCPAmakes it unlawful for any person “to make any call using any automatic

12



telephone dialing system... to any telephone number assigned to a paging service, cellular
telephone service, specialized mobile radio service, or other radim@oncarrier seice”
without “the prior express consent of the called part#7 U.S.C. 8§ 227(b)(2)(A)(iji A text

message lgbeen held to ba “call” within the meaning of the TCPAGomez v. Campbell

Ewald Co, 768 F.3d 871, 874 (9th Cir. 2014) (citiBatterfield 569 F.3d at 952 Thus, to state
a TCPA claim, plaintiff must allege that “(1) the defendant cdtbedexted]a cellular telephone
number; (2) using an automatic telephone dialirgjesy; (3) without the recipiestprior express

consent.”_Meyer v. &tfolio Recovery Assax, LLC, 707 F.3d 1036, 1043 (9th Cir. 2012) (citing

47 U.S.C. § 227(b)).

“Congress authorized thEC( to implement rules and regulations enforcing the TCPA.
Gager 727 F.3dat 268 (citing 47 U.S.C. § 227(b)(2) The implemehng regulation defines the
term “prior express written consent” as follows:

The term prior express written consent means an agreemenin writing,
bearing the signature of the person calledhat clearly authorizesthe seller to
deliver or cause to be delivered to the person ca#lddertisements or
telemarketing messagesing an automatic telephone dialing systenor an
artificial or prerecorded voice, and the telephone number to which the signatory
authorizes suchdvertisements or telemarketing messages to be delivered.

(i) The written agreemenshall include a clear and conspicuous
disclosureinforming the person signing that:

(A) By executing the agreemenguch person authorizes the
seller to deliver or causeto be delivered to the signatory
telemarketing calls using an automatic telephone dialing
systemor an artificial or prerecorded voice; and

(B) The person is not required to sign the agreement (directly or
indirectly), or agree to enter into such an agment as a condition
of purchasing any property, goods, or services.

13



(i) The term “signature” shall include an electronic or digital form of
signature, to the extent that such form of signature is recognized as a
valid signature under applicable federal law or state contract law.
47 C.F.R. § 64.1200(f)(8emphasis added).
The FCCissued &Report and Ordesn February 15, 201&tating that the determination of
whetherproper consent is given to receive advertising text messagesesthat (1) the corsent
was obtained following a clear and conspicuous disclosure of the consequencesidihgr

consent;and (2) the consentwas “obtained without requiring, directly or indirectlthat the

agreement be executed as a condition of purchasing any goagtice.5eln the Matter of Rules

and Regqulations Implementing the TCPA of 1991, 27 FCC Rcd. 1830, IBHHC.C. Feb. 15,

2012) (quotation omitted) The Report and Order further provides theabrisent obtained in
compliance with the EIGN Act will satisfy the requirements of our revised rule, including
permission obtained via an email, website form, text messagphdele keypress, or voice
recording” 1d. 134 (statingthat” Allowing documentation of consent under th& EsN Act [15
U.S.C. § 7001Lwill minimize the costs and burdens of acquiring prior express written riofose
autodialed or prerecorded telemarketing calls while protecting the piiv&cests of consumers.
Because it greatly minimizes the burdens of acquiring written consemimenters generally
support using electronic signatures consistent with #&#GN Act. We conclude that the-E
SIGN Act significantly facilitates our written consent requirement, while minimizing any
additional costs associated with implementing the irement” (footnote omitted). The FCC
then reaffirmed, in a Report and Ordkated July 10, 2015, that the disclosures necessary as a

precursor to consent “must tell consumers the telemarketing will be waheautodialer

equipment and that consent istma condition of purchase.”In the Matter of Rules and

14



Regulations Implementing the TCPA of 1980 FCC Rcd. 7961, 8013 1 98 (F.C.C. July 10,

2015) (“FCC 2015 Order”).

The ESign Act provides that, for any transaction affecting interstate agfommmerce,
“a signature, contract, or other record relating to such transaction may naotidskldgal effect,
validity, or enforceability solely because it is in electronic f6rrh5 U.S.C. § 700(R); see also

Prudential Ins. Co. of Am. v. Prusk§13F. Supp. 2d 489, 494 (E.D. Pa. 2005)he purpose of

the Act is to protect transactions from legal challenges that alg baked on the electronic form

of the agreemeri); Levy-Tatum v. Navient & Sallie Mae BankCiv. A. No.15-3794, 2016 WL

75231, &*5 (E.D. Pa. Jan. 7, 201 The ESign Act simply establishes that contracts and
signatures cannot be denied legal effect merely because they are in eleocmmoriiqditation
omitted). The Act contains a provision detailing that, “if a statute, leggun, or other rule of law
requires that information relating to a transaction” lmioled to a consumer in writing:

the use of an electronic recordto provide or make available (whichever is
required) such informatiogsatisfies the requirement thatsuch information be
in writing if—

(A) the consumer has affirmatively consentedo such use and has not
withdrawn such consent;

(B) the consumer, prior to consenting,js provided with a clear and
conspicuous statement-

(i) informing the consumer of (I) any right or option of the
consumer to have the record provided or made available on paper
or in nonelectronic formand (ll) the right of the consumer to
withdraw the consent to have the record provided or made
available in an electronic form and o&ny conditions,
consequences (which may include termination of the parties
relationship), or fees in the event of such withdrawal;

15



(i) informing the consumer of whether the consent applies (I)
only to the particular transaction which gave rise to the
obligation to provide the record, or (ll) to identified categories of
records that may be provided or made available duringdbese

of the partiestelationship;

(i) describing the procedures the consumer must use to
withdraw consent as provided in clause (i) and to update
information needed to contact the consumer electronically; and

(iv) informing the consumer (I) how, after the consent, the
consumer may, upon request, obtain a paper copy of an electronic
record, and (Il) whether any fee will be cheddgor such copy;

(C) the consumer—

(i) prior to consenting, is provided with a statement of the
hardware and software requirements for access to and retention of
the electronic records; and

(i) consents electronically, or confirms his or her consent

electronically, in a manner that reasonably demonstrates that the

consumer can access information in the electronic form that will be

used to provide the information that is the subject of the consent;
15 U.S.C. § 7001(€)) (emphasis added.)

We find that Plaintiff Winner and Plaintiff Jenningexpressly consented to receive
Defendant autodialed calls to action telemarketing texts. The facts containkd Btipulation
establishthat both Winner and Jennings gave prior expoessentunder the TCPA through a
method made permissible by theSkyn Act. Becausethey consented to receiving the texts,
Plaintiffs can show no concrete and particularized injurfact and thus have not established that
they have standinigp pursue the claims assertedhe FAC

The Stipulation establishes thatinner sentKohl's a text message, containing the word

“APP” from her mobile phone number(Stip. § 1.) Her text was sent in response to an

16



advertisement directing customers to text “APRd. 1 2.) The advertisemerstated that, (1) by
doing so, the customer “will receive two to three adisded text messages” to set up their
participation® (2) “Participation is not required to make a purchase;” (3) customers could/“Repl
HELP for help, replySTOP to cancel;” (4) message and data rates may apply; and (5) the terms
and conditions of the program were available on Kohl's webslte.f3.) The advertisement
inviting her to text “APP” also directed Plaintiff to Kohl’'s website for then® and condions
applicable to the program(ld.) In response t&inner's “APP” text, Kohl's transmitted two
text messages to Winner’s phone number, one of whathuced her to text “SAVE30” if she
wished to participate in the calls to action program, and Kaigs received from Ms. Winner’s
phone a text message reading “SAVE3{Id. 11 4-5.) Each telemarketing text Kohl's sent
thereafter instructed her to text “STOP” if she wished to stop receivinglgraarketing texts.
(d.17.)

We conclude thaWinner's actions enrolling in Defendant’s calls to actiprogram
constitutedprior express consennder the TCPA. Thewfritten agreemetitin the form of the
text messages she receivadter she texted “APP ihcludeda clear and conspicuous disclosure
informing her that by sending the authorizing “SAVE30” text she waghorizng Kohl's to
deliver to her five to seven telemarketing texts each montlarbyutomatic telephone dialing
system (Id. T4 (“Text SAVE3O0 to opt in to our Mobile Sale AlerReceive 57 msgs/mori).)

It also incorporated by reference the terms and conditions of the prog@n{ 3 (“See

Kohls.com/mobile for mobile Terms and Conditions.”)These disclosuregere sufficient to

® We note that Plaintiffs argue in their Response that “[the APP message from Ms.
Winner authorized Kohl's to send one (1) response message. . . . However, Kohl’s did not send
one message; it sent two.” (PIs. Resp. at 9 (cl@¢ 2015 Order at § 106 n.3p3 Plaintiffs
arguethat Winner did not consent teceivingthe second message. iglargumentcontradics
the Stipulationand is rejected. The parties stipulated that the “APP” message informed the
customer that she would “receive two to three auttedigext messages.” (Stif 3.)
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satisfy the requiremeintf the TCPA implementig regulationthat there be “cleama conspicuous
disclosure” thatoy “executing the agreement such person authorizes the seller to deliver . .
telemarketing [texts] using an automatic telephone dialing system47 C.F.R. 8§
64.1200(f)(8i)(A). These disclosuresiso satisfied the requirement that there be a clear and
conspicuous disclosure that a purchase was not necessary to paitdipatprogram47 C.F.R.

8§ 64.1200(f)(8)i)(B). (SeeStip. 13.)

The sequence of the texts is importenbur analysis Defendans responsgextwas sent
only after Winners initial “APP” keyword text. Defendaris responseext requiredthat the
consumersend the “Save30” textefore Defendanbeganto sendhg autodialed telemarketing
texts. We findthat including the worsl“Termsand Conditionsand the link to the website the
ad along with the disclosurie the responsive tethat the consumer would receive five to seven
texts per month, is sufficient to provide a consumer with “a clear argficoaus statement” that
the consumer has consented to receiving autodialed telemarketingNtxesover, Defendant’s
second text advised consumers to send the sé&awd30"keyword text after the material that
disclosed the terms and conditionsre electronically made available to ther(Stip. 1 24.)
Finally, thosetermsand conditionsnclude a clear and conspicuous statement that consumers will
receive autodialed telemarketing texts and provides instructions howpteestving them.(ld.

13)

We conclude thathe stipulated factsalso establisithat Winner “signed” the express
written consent agreement in a manner permissible under-8ignEAct. Winner's texting
“SAVE30” constituted her electronic signatakirmatively consenng to such use, and was sent

after she was notified of the terms and conditions of the program, including her rigtitdaw
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the consent and the procedures the consumer must use to do so, tlee wd“STOP.” 15
U.S.C. § 7001(c)(1)(B}E).

Although Winner asserthatshe repeatedly ask&kfendanto stop sending messages to
her phone,and that those requests went unheeded, she does not specify how she made these
requests other than onésit she maddo a Kohl’s storein which sheaskedan employee
to get the text messages to stdhis action did not comply with the terms and conditions of
the program and ithusinsufficient to createn injuryin-fact based orDefendant failure to
stop the textsThe parties stipulate thBefendanteceived a “STOP” text from Winner’s phone
on March 24, 2016, and that Kohl's has no record of any other request made by Winner for
Defendantto stop sending text messages to her phone number.. {Stip) They further
stipulate that(1) when Winner fdbwed the prescribed method for stopping the telemarketing
texts, the only additional text she received was a confirmation that she had ubsdldsem the
program and2) Defendant has sent Winneo other texts. Id. 1 1:12.) Accordinglywe find
thatWinner'salleged “repeated” attempts to stop the texts by efforts other than tieseeilped
by the program to which she consented are insufficieastablisithat she sufferedn injuryin-
fact.

Plaintiff Jenningsexperience was similar to that Winner. Like Winner, she opted into
a Kohl's text message program by texting a keyword, “SAVEQ7,” to Kohl's in Noveg&tie!.
(Stip. 1 14.) After she texted “SAVEQ7” to Kohl's, Kohl's sent her a confirmation staliag t
she would begin receiving seven messages per month, and referring her tomtheaner
conditions on Kohl’'s website.ld. 1 17.) All messages that Kohl's sent to Jennings told her she
could “Text ‘STOP’ to stop,” but the parties stipulate that Kohl's never receavéstop”

messagérom Ms. Jennings. Id. 11 17,19.) Accordingly, we find that Jenningss failed to
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meet her burden to shoimjury-in-fact since shetoo consented to receiving the telemarketing
texts in a manner that complied with the TCPA anr8ign Actand never ded Defendant to
stop sending her texts in the manner required by Defendant’s terms and cofiditions.

Plaintiffs argue that, under the FCC 2015 Order, Defendawér obtained their express

written consent to send thesmtodialed telemarketing texts. Thaesserthat the Order permits a
telemarketer to send onpnetext in response to a customer’s response to a call to aGea.
FCC 2015 Order 1 106 n.383Plaintiffs argue that they did not consent to any messages beyond
the first one. Theyurther contendthat the first message “did not disclose that (1) subsequent
messages would be automated?2) that Winner was not required to sign or agree as a condition
of purchasing any of the property, goods, or servic@Is.” Mem. at 11.) They lgo argiethat

the first message did not contain disclosures sufficient to transform spoynsstherdo “into a

* Because both Plaintiffs consented to receiving the text messages, the Staitesl
Court of Appeals for the Third Circuit’s recent decision in Susinno v. Work Out WuzldNlo.
16-3277, 2017 WL 2925432 (3d Cir. July 10, 201ig)inapposite. There, plaintiff brought suit
under the TPA, 47 U.S.C. 8§ 227(b)(1)(A)(ii)after allegedly receiving a single, unsolicited cell
phone call. Id., at *1. The court held that the allegation was sufficient to stat®ncrete, if
intangible,harm 1d. at *5. Here, Plaintiffs’ conseméquiresthe opposite conclusion.

> The footnote cited bplaintiffs states:

We note that some businesses include, in theirteattion displays for on
demand texting programs, the small amount of wording necessary to make the
disclosures required by the Commission’s rules concerning prior expresswrit
consent for autodialed or prerecorded telemarketing callSee, eg.,
http://www1.macys.com/shop/couponsdeals (visited Feb. 10, 2015) (disclosures
under “get texts details™: “By texting COUPON from my mobile number, leagre

to receive marketing text messages generated by an automated dialer frgs Mac
to this number. | understand that consent is not required to make a puijchase
Our ruling today allows businesses to voluntarily provide these simple disdosure
to consumers in a caib-action before sending a single -deamand text in
response to a consumer’s requdsthe business sends more than a single text

as a respose to the consumer, however, our rules require prior express
written consent with the specified disclosures

FCC 2015 Order 1 106 n.363 (emphasis added).
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signature for purposes of theJgn Act' becausehere“was no notice that the consumer was
affirmatively consenting to an electronic signature, no notice that the consumerobdain a

paper copy of such consent and whether there would be a charge, and no notice that the
consumer could withdraw her electronic signatui@d. at 12(citation omitted))

Plaintiffs’ reliance on thé-CC 2015 Order s misplaced becaugbe events in this case
occurred before that Order was promulgated. The Winner calls to actioratextitiated by that
Plaintiff on October 24, 2014. (Stipulati§iri.) The Jennings calls to action text was initiated by
that Plaitiff on November 22, 2014.1d. 114.) Plaintiffs offer no explanaticsf how Defendant
could be bound by an FCC Order that was not in existence at the time Plaotifented to
receive the autodialed telemarketing texts. Moreover,FHBE 2015 Orderclearly permits
subsequentautodialed telemarketing textsfter the initial text where businesses obtain the
required “prior express written consent with the specified disclosufé€C 2015 Order, & 106
n.363. As Plaintiffs concede in the Stipulation that they received théodises, thg have failed
to meet their burden to show they suffered an irjaffact even if theFCC 2015 Order applies.
We conclude, accordingly, that Winner and Jennings have failed to satisfybthiden of
showing thatheyhave standing because each suffered an Hmufgct as a result of Defendant’s
actions that is likely to be redressed by a favorable judicial deciSeeSpokeo 136 S.Ct. at
1547. Consequently, we grant Defendant’s Motion to dismiss for lackuloject matter
jurisdiction®
VIl.  CONCLUSION

Plaintiffs’ claims for violation of the TCPA ardismissed under Rule 12(b)(1) because

they have failed to meet their burden to show they have standing to bringldimes. cSince

® Because we grant Defendant’s Motion on this basis, we need not address its Rule

12(b)(6) argumets.
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Plaintiffs have already had a full opportunity to amend their pleading émptttto establish
standing, anthavestipulated to the facts relevant to standing,findthat any further amendment
would be futile. Defendant alternative requedio strike the class allegations inetRAC is
dismissed as moot.

An appropriate order will be entergtantingDefendant Motion to Dismiss

BY THE COURT:

/s/ John R. Padova
John R. Padova, J.
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