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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LATONYA VANDERVEER
CIVIL ACTION
V. ) NO. 16-1979
FEDEX GROUND PACKAGE SYSYTEM,
INC., ET AL.
MEMORANDUM
SURRICK, J. FEBRUARY 3 , 2017

Presently beforéhe Court is Defendant#lotion to Dismiss for Failure to State a Claim.
(ECF No. 10.) For the following reasons, Defendakstion will be granted.
l. BACKGROUND

This action is a dispute over the circumstances under which Plaintiff Latonya
Vanderveer’'s employmemtith FedEx Groud Package System, IN¢FedEx Ground) was
terminated Plantiff asserts claimef race discrimination, gender discrimination, aishbility
discriminationagainst DefendantsedExGroundand Craig Steiner.

A.  Factual Background®

Plaintiff, an African Americanvoman was employed asr@on-package handldor
Defendant FedEx GroundSé€eCompl. 1 21, 87, ECF No. 1.) On December 18, 2014, Plaintiff
was workingin an unloading dock when her supervisor, Steiner, walked over and demanded that
she and several package handlers work fasker @4.) Plaintiff claimedthatshe and her o
workers were not behirgtheduleputthat Steiner proceeded to point at Plaintiff's face and

shout, “I've never taken over your operation, but I’'m about to. | can’t believe yapirggta

! For the purpose of this Motion, the factual allegatiorRlaintiff’'s Complaint are taken
astrue. See Rocks v. City of Pail 868 F.2d 644, 645 (3d Cir. 1989).
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package right now, you need to be telling these package handlers to hurry up, theyigesaov
slow and you aren’t getting on them.ld (11 2728.) After Plaintiff asked Steiner to stop
pointing and lower his voice, Plaintiibld two package handlers to switch their positiorid. (
11 29, 33.)Still yelling, Steiner indicated that Plaifh needed to follow him to his office.ld.

19 3334.) Plaintiff asked Steiner to change his tone and said, “Craig, my parentsyedl aot
disrespect me in such a manner, so it is not ok for you to do Isb §1(3536.) Steiner
responded, “Yea, well | may not be your parent but | am your supervisor andllybstevi to
me.” (d. § 37.) Plaintiff stood still as Steiner continued yellinfid. 1 38.) Steiner stated:

“You need to come here, right now. You’re going to my office right now! If you dbmit
going to write you up.” I¢l. 139.)

Plaintiff took out her phone and called Michelle Merhottein, a human resources
representative.ld. 9 40.) Steiner sawPlaintiff talking on the phone and asked who she was
calling. (d. 142.) Plaintiff responded, “Don’t worry about who I'm calling, you wanted me to
follow you, I'm walking.” (d. 9 43.) After the call went to voicemail, Plaintiff hung up and
tried caling again. (Id.  44.) Steiner shouted, “Who are you calling? You're going to tell me
whom you’re calling or I'm taking the phone. As a matter of fact, give me the pihosrét
yours, it's a company issued phoneld. ( 45.) As the phone was ringir§tefanieMerritt, a
staff member, walked out of her office and asked what was going onw&himldby Steiner to
“mind her business.”Iq. 11 46 50.) Merhottein answered Plaintiff's call and Plainakedher
to come to the building.ld. 1 51.) Merhottein asked what the problem was and Plaintiff
responded that Steiner was getting in her face, yelling, and pointthd] 52.) Plaintiff also
stated, “I told you about [Steiner] and his temper and tone befdde)” While Plaintiff was on

the phone, Steiner said, “You know what, this is ridiculous, you still need to come to my office.



As a matter of fact I'm going to my office right now, and | expect you todbe behind me.”
(Id. § 53.) Plaintiff becameextrenely upset and began to cryld( 54.) Merrit escorted
Plaintiff to a conference room in an attempt to calm her doveh . 65.)

Steiner walked ito the conference rooand yelled, “I'm still expecting you in my
office.” (Id. § 56.) Merritt then called Craig Somuda, another human resources eatatge,
and asked whahe should do.Id.  59.) A short time later, Steinetormed into the conference
room again and said, “You still need to come to my office and if you're not going to ntme i
my office you can leave and if you don’t leave, I'm calling the polic&d” § 60.) Plaintiff
attempted texit the room but Steiner stood in the doorway and blocked her from leawhg. (
1 61.) Somuda told Merritb take Plaintiff outsidéo wait in a car until security arrivedld(
64.) Merritt walked Plaintiff outsidend told her to wait for either a security guard or a
representative from human resourcds. {1 65, 68.)Plaintiff askedMerritt to retrieve her
asthma pump and to ge¢r some water.Ild. Y 66.) Jose, a security guard, arrived shortly
thereafter and escorted Plaintiff back to the conference room Wwaeoek hestatement. Id.

19 68, 71.) After he took her statementedimdd Plaintiffto wait for Adreece, another human
resources representativd. 1 72.) Ten minutes later, Adreece came into the confererme

and toldPlaintiff thatan investigation would be opened, that she was to go home, and that she
would be told when to returnid( 1 73.) Plaintiff wasalsotold that she would be paid during

this time. (d.)

On December 24, 2014, Plaintiff was calleéttend a meeting(ld. § 77.) At the
meeting, Plaintiff was informed that she was terminatgdl § 81.) Plaintiff asked why she was
being terminate@nd was told that she “violated a number of policies,” including being

insubordinate and using foul languagéd. {1 8284.) Plaintiff then asked for a case number but



was givenonly a copy of a document entitled “Ndtackage Handler Termination Benefits
Summary” ancaform entitled “RESPECT.” I¢. 11 8587.) Plaintiff was permitted to ga¢n
her belongings and she was@ged out of the building.ld. 11 8896.)

B. Procedural History

On April 26, 2016, Plaintiff filed a Complaimt this Court. On June 22, 2016,
Defendants filed a Motion to Disnsis (Mot. to Dismiss, ECF No. 10Blaintiff filed a
Response in Opposition to Defendants’ Motion to Dismiss (PIl.’s Resp. ECF No. 15), and
Defendants filed &eply to Plaintiff's Response (ECF No. 16).

. LEGAL STANDARD

Under Federal Rule of Civil Procedure 8(a)(2), “[a] pleading that statesna fdr relief
must contain a short and plain statement of the claim showing that the pleader istentitled
relief.” Rule 12(b)(6) provides for the dismissal of a complaint, in whole or in pafgifure to
state a claim upon which relief can be grantddnotion under Rule 12(b)(@gsts the
sufficiency of the complaint agains$tet pleading requirements of Rule 8(a). “To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted,ds tstiate a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).

A claim is plausible “when the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct’alldged.
complaint that merely alleges entitlement to relief, without alleging facts that showneeatit/e
must be dismissedSee Fowler v. UPMC Shadysj&&'8 F.3d 203, 211 (3d Cir. 2009). Courts
need not accept “[tlhreadbare recitals of the elements of a causeoof aapported by mere

conclusory statements . . . lgbal, 556 U.S. at 678. “While legal conclusions can provide the



framework of a complaint, they must be supported by factual allegatitthsat 679. This
“does not impose a probability requirement at the pleading stage,” but instead,‘satiplfor
enough facts to raise a reasonable expectation that discovery will reveal evidémee o
necessary elementPhillips v. Cty. of Allegheny15 F.3d 224, 234 (3d Cir. 2008) (quoting
Twombly 550 U.S. at 556).

In determining whether dismissal of the complaint is appropriate, courts useartwo
analysis.Fowler, 578 F.3d at 210. First, courts separate the factual and legal elements of the
claim and accept all of the complaint’s wpleaded facts as trudéd. at 210-11. Next, courts
determine whether the facts alleged in the complaint are sufficient to showetipéitttiff has a
“plausible claim for relief.” Id. at 211 (quotindgbal, 556 U.S. at 679). Given the nature of
the twopart analysis, “[d]etermining whether a complaint states a plausible clairaliefrwill
.. . be a contexspecific task that requires the reviewing court to draw on its judigedreence
and common sense.McTernan v. City of Yorb77 F.3d 521, 530 (3d Cir. 2009) (quoting
Igbal, 556 U.S. at 679).

Finally, “a complaint need not establisipiama faciecase in order to survive a motion to
dismiss! Connelly v. Lane Const. Cor@09 F.3d 780, 788-89 (3d Cir. 2016).pAmafacie
case is “an evidentiary staard|, not a pleading requiremeéntSwierkiewicz v. Sorema, N,A34
U.S. 506, 510 (2002). therefores “not a proper measure of whether a complaint fails to state a
claim.” Fowler, 578 F.3d at 213. fistead of requiring prima faciecase, the posiwombly
pleading standardimply calls for enough facts to raise a reasonable expectation that dyscover
will reveal evidence of’ the necessary elemght€onnelly 809 F.3d at 789 (quotirféhillips,

515 F.3d at 234



IIl.  DISCUSSION?

Plaintiffs Complaint asserts the following claims: Countdce discrimination, gender
discrimination and retaliation under Title VII of the 1964 Civil Rights AtTitle VII”) against
FedEx GroungCount Il- race discrimination and retaliation under 42 U.S.C. § 1981 against
FedEx Ground and SteinéZount Il - disability discrimination and retaliation under the
Americanswith Disabilities A¢ (“ADA”) against FedEx Ground; andount IV - similar claims
under he Pennsylvania Human Relations Act (‘PHRA”) agalfedEx Ground and Steingr.

A. Race and Gender Discrimination Under TitleVII, Section 1981, and the
PHRA (Countsl, I, and IV)*

Title VII providesthat it is anfunlawful employment practice for an employer . . . to
discharge any individual, or otherwise to discriminate against any individinategpect to his
compensation, terms, conditions, or privileges of employment, because of such indiviace)|’

color, religion, sex, or national origin . . . .” 42 U.S.C. § 200@g-2[A] n unlawful

2 Defendants state thitey seek to dismiss Plaintiff's Complaintrpuant to Rule
12(b)(3)of the Federal Rules of CivilrBcedure.We assume that this was a mistake. Rule
12(b)(3) addresses dismissal based on improper vareraiehere is proper under 28 U.S.C. §
1391(b)(2), asasubstantial part of the events giving rise to the daoturredwithin this
judicial district. (SeeCompl. 1 13.)

3 Plaintiff alsoassertghat she was subjected to a hostile work environmensiaad
wishesto proceed othis claim. SeePl.’'s Resp. 6.) Plaintiff argues that because Defendants
did not addresthis claimin their Motion to Dismissany argument should be deemed waived.
(Id. at 6 n.5.) lwever, Plaintiffdoes not assert a separate claim for hostile work environment in
her Complaint. Shmerelymentions hostile work environment in the factual backgrouBee (
Compl. § 101.) The purpose@atomplaint is todive the defendant fair notice of what the
plaintiff's claim is and the grounds upon which it restkiberty Lincoln-Mercury, Inc. v. Ford
Motor Co, 676 F.3d 318, 326 (3d Cir. 2012) (internal quotati@rksand citationomitted).
We will neverthelesaddress hostile work environment claim.

* The standards used in evaluaticigims of raceand gendediscriminationunder Title
VIl are alsousedin evaluating similaclaims under 42 U.S.C § 198Anderson v. Wachovia
Mortgage Corp. 621 F.3d 261, 267 (3d Cir. 201@)tation omitted) In addition the analysis
under Title VIl is identicato the analysisinder the PHRAHuston v. Procter & Gamble Paper
Products Corp.568 F.3d 100, 104 (3d Cir. 2009) (citation omitted).



employment practice is established when the complaining party demongstedtese, color,
religion, sex, or national origin was a motivating factor for any employpractice, even
though other factors also motivated the practidd. 8 2000e2(m). The statute encompasses
two theories of employment discriminatioa:pretext theory as set forthliMcDonnell Douglas
Corp. v. Greend11 U.S. 792 (1973)hereina plaintiff claims that an employer’s justification
for an employment decision is fajssend a mixeemnotive theory as set forth FPrice Waterhouse
v. Hopking 490 U.S. 228 (1989), under which a plaintitiimsthat an employment decision
was made basexh legiimate and illegitimate reason€onnelly 809 F.3d at 787The
differencebetween the theoriéss in the degree of causatithat must be showrin a ‘mixed
motive’ case, the plaintiff must ultimately proveat her protected status wasretivating’
factor, wrereas in a non mixed motive or ‘pretesdise, the plaintiff must ultimdyeprove that
her status was a@éterminatve’ factor.” Id. at 788. A plaintiff is “not obliged to choose whether
she is proceeding under a mixenbtive or petext theory.”ld. at 791. However, Plaintiffhere
states that she wapréetextually and unlawfully terminated on or about December 18, 2014.”
(Compl. 1 22.)Plaintiff alsousestheMcDonnell Douglagrameworkwhen arguindherrace and
gender discriminationlaims (seePl.’s Resp. 5), and does rabhim that there were legitimate
reasons for her terminatio.herefore, we will proceed under thieDonnell Douglas
framework.

UnderMcDonnell Douglasthe plaintiff bears the inél burden of establishing a prima
facie cas of discrimination.411 U.S. at 802. RAe plaintiff establishes a prima facie case by
showing that: (1) she is a member of a protected class; (2) she was qualittezlgosition she
sought to retain; (3) she suffered an adverse employment action; and (4) the attrogdoc

under circumstases that could give rise to an inference of intentional discriminatigiakky v.



Chertoff 541 F.3d 205, 214 (3d Cir. 2008)The parties’ dispute centers on fourth proAg.

plaintiff may establistthefourth prongof the prima facie cadey alleging“that similarly

situated individuals outside the plaintiff's class were treated more faydthbh

she].” Anderson v. Wachovia Mortg. Cor&21 F.3d 261, 273-74 (3d Cir. 201®lternatively,

aplaintiff mayestablishan inference of discrimination bglying oncircumstantial evidence that

shows a causal nexus betwémmmembership in a protected class and the adverse employment

action Greene v. Virgin Islands Water & Power Ayth57 F. App’x 189, 195 (3d Cir. 2014).
Defendants argue thBtaintiff has pleadd only conclusory allegations and has failed to

state factsufficient togive rise to an inference of intentional discriminatig¢hlot. to Dismiss

4-5.) Plaintiff argues thdahe severity of Steiner’'s behavior, along with the claim that such

behavior was never seen directed towards Caucasians or males, raises an irfferEmtmsoal

discrimination. (Pl.’'s Resp. 6.) HE central focus of the inquiry in a case such as this is always

whether the employer is treatisgme people less favorably than others because of their race,

color, religion, sex, or national originFurnco Const. Corp. v. Water438 U.S. 567, 577

(1978) (nternalquotation marks and citatiammitted). Plaintiff allegesthat she never saw

Caucasiarmor male employeeseatedin a similar manner. (Compl. 1 99, 108\ this early

stage of the proceedings, Plaintiff must stateugh facts to raise a reasonable expectation that

discovery will reveal evidence of the necessary elements” of her prima facieCzaseelly 809

F.3d at 789internal quotation marks and citation omitteéJowever, conclusory allegations are

not entitled to a presumption of trutld. UnderTwomblyandigbal, legal conclusionsnust be

®> The elementfor establishing prima facie case are the same for race and gender
discrimination claims SeeJones v. Sch.iBt. of Phila, 198 F.3d 403, 410 (3d Cir. 1999)
(evaluating a racial discrimination claim undiécDonnell Douglay Scheidemantle v. Slippery
Rock Univ. State Sys. of Higher EQuZ0 F.3d 535, 539 (3d Cir. 200@valuating a gender
discrimination claim unddvicDonnell Douglas



discountedandallegations of historical fachust beaccepted as trugven if they aréunrealistic
or nonsensical.lgbal, 556 U.S. at 681. Howeveisdme allegations, while not stating ultimate
legal conclusions, are nevertheless so threadbare or speculative that tuegréss the line
between theonclusory and the factualConnelly 809 F.3d at 790 (quotirgenalbertRosa v.
FortunoBurset 631 F.3d 592, 595 (1st Cir. 2011))T] he clearest indication that an allegation
is conclusory and unworthy of weight in analyzing the sufficiency of gtant is that it
embodies a legal poirit Id.

Plaintiff's assertion that she never saw Caucasianale employees treated in a similar
fashionis a“legal conclusion couched as a factual allegatidtapasan v. Allain478 U.S. 265,
286 (1986).Plaintiff is certainlyawarethat allegations of dissimilar treatment afeenrequired
in a case such as thidlevertheless, slemplyincluded barassertions at the end thie factual
background to the ComplaintS€eCompl. 11 99-100.) Withoutdtual detail, such allegations
areboilerplate and insufficientSeveral courtg the Eastern District of Pennsylvamave
found that the failure to identifsimilarly situated individuals outside of the plaintiff's clagso
weretreated more favorably results in an insufficigpled claim SeeMagerr v. City of Phila.
No. 15-4264, 2016 WL 1404156, at *8 (E.D. Pa. Apr. 11, 2016) (findhagheplaintiff failed
to statea sufficient claimwhen he did not identify others wingere treated bettérutinstead
claimed that he was deniethé same terms and conditions of employment available to other
employee’); Boone v. Pa. Se. Transp. AytNo. 14-1373, 2014 WL 6861581, at *4 (E.D. Pa.
Dec. 5, 2014ffinding thatthe plaintiff failed to state a sufficient claim in part because she did
not “allege any facts regarding individuals . . . with whom we can compare f13ji8arthold
v. Briarleaf Nursing & Convalescent Ctr. Nursing Hgri®. 13-2463, 2014 WL 2921534, at *3

(E.D. Pa. June 27, 2014) (finditigatthe plaintiff failed to stata sufficient claimwhen she



allegedonly that she was subject to discipline “for which other similarly situated Siancand
younger employees were not disciplined”).

If similarly situated individualsamot bespecificallyidentified, factual support must
neverthelesbe given that plausiblgreatesan inference of discriminatiorSeg e.g, Fortes v.
Boyertown Area Sch. DistNo. 06-0878, 2006 WL 3043108, at *4 (E.D. Pa. Oct. 20, 2006)
(finding that the plaintifsufficiently stated a discrimination claim by alleging that similarly
situated individuals who were treated preferentially because of the)r razentiff has not only
failed to identify similarly situateahdividualsoutside of her class that were treated belbigtr,
shehas als@rovided no factual details as to how othesere treated better. Accordingly
Plaintiff has failed @ sufficiently state a claim for ra@nd gender discrimination under Title
VIl, 42 U.S.C. § 1981, and the PHRA.

Plaintiff has also failedo allege any facts showirfgpw Steiner’s words and actioge
rise to an inference of discriminatioRlaintiff's assertions that shevas treated in a disparate
and illegal manner by virtue of her gender and race” and that she “was subjected to
discriminatory actions by her supervisor by virtue of her race and geagewholly conclusory.
(Compl. 11 97, 104.Factually, the Complaint simpleflects thaSteiner lost his temper due to

Plaintiff's slow pacewhich escalated into an argumeifitis is not sufficient.

® Although Plaintiff does not pursue claims under a mixed motive theory, her ctaims f
race and gender discriminatiopverthelesfail underthis theory. Under thenixed-motive
standarda plaintiff must‘present sufficient evidence for a reasonable jury to conclude, by a
preponderance of the evidence, that ‘race, color, religion, sex, or national origgn was
motivating factor for anyraployment practice.””’Makky, 541 F.3d a214 (quotingDesert
Palace, Inc. v. Costé39 U.S. 90, 101 (2008) Determining whether a plaintiff has stated
sufficient facts under the mixedotive theory is similar to the analysis under the pretext
standard.SeeTolan v. Temple Health Sys. Transp. Team, B&&Z F. App’x 132, 138 (3d Cir.
2014)(resolvinga mixed-motive analysidy referringto aprior pretext analysis)Forthe
reasons discussed above, Plaintiff has not pled any facts that demdhatize race or gender
were motivating factors behirgertermination.

10



B.  Retaliation (Countsl, Il, and V)’

Title VII makes it unlawful “for an employer to discriminate against any of his
employees . . . because he has oppose@raayice made an unlawful employment practice by
[Title VII], or because he has made a charge, testified, assisted, or participated in arynmann
an investigation, proceeding, or hearing unded VII].” 42 U.S.C. § 20008{a). In order to
establish a prima facie caserefaliation, a plaintiff must show thafl) she engaged in a
protected employee activity; (2) she suffered an adverse employment @thier after or
contemporaneous with the employe@rotected atity; and (3) a causal connémh exists
between the employeeproected activity and the employsradverse actionMarra v. Phila.
Housing Auth.497 F.3d 286, 300 (3d Cir. 2007). Defendants contest the first and third prongs.

Under the first prong, protected employee activity includes “oppositidivitgcsuch as
an employee’s filing of formal charges of discrimination against an emplagyevell as
“informal protests of discriminatory employment practices, including making leamtgpto
management.’Daniels v. Sch. Dist. of Philar76 F.3d 181, 193 (3d Cir. 2015) (citation and
guotationmarksomitted). In determining whether a plaintiff adequately opposed discrimination,
“we look to the messageeing conveyed [by a plaifft] rather than the means of conveyance.”
Curay-Cramer v. Ursulne Acad. of Wilmington, Del., Inet50 F.3d 130, 135 (3d Cir. 2006).

“The complaint must allege that the opposition was to discrimination based on agorotect
category, such as age or rdc®aniels 776 F.3d at 193 (citations omitted)/hen an employee

opposeshe employess activity, “the employee must hold an objectively reasonable belief, in

’ Section 1981 and PHRw&taliation claims are analyzed under the same framework as
retaliation claims under Title VIIFogleman v. Mercy Hosp., In@83 F.3d 561, 567 (3d Cir.
2002) Kant v. Seton Hall Uniy289 F. App’x 564, 566 (3d Cir. 2008Therefore “interpreting
any one of these statutes is equally relevant to interpretation of the othegieéman 283 F.3d
at 567. W% will discuss the ADA retaliation claim in the nexction.

11



good faith, that the activity they oppose is unlawful under Title VMdore v. City oPhila.,
461 F.3d 331, 341 (3d Cir. 2006).

To establish causation under the third prong, a “plaintiff usually must prove gif)ean
unusually suggestive temporal proximity between the protected activitharadlegedly
retaliatory actiongr (2) a pattern of antagonism coupled with timing . .Lauren W. ex rel.
Jean W. v. DeFlaminjgl80 F.3d 259, 267 (3d Cir. 2007Although the “mere passage of time is
not legally conclusive proof againgtaliation” an intervening pattern of arganism is typically
needed when temporal proximity is lackingeeRobinson v. SEPTA82 F.2d 892, 894-95 (3d
Cir. 1993);see alsdNoodson v. Scott Paper C&@09 F.3d 913, 920-21 (3d Cir. 1997)A]
plaintiff can establish a link between his or her protected behavior and subsequenrgdisc
if the employer engaged in a pattefrantagonism in the intervening period.”).

Defendants argue that Plaintiffils to identify any unlawful or prohibited conduct in her
Complaint. Defendants also contend that Plaintiff fails to plead facts soffioishow
causation.(Mot. to Dismiss 6.) Plaintiffespondghat the retaliation stems from the complaint
she madabout Steiner’s conduct over the phoem@uman resourcesepresentativéichelle
Merhotteinas Steiner was yelling. (Pl.’s Resp. &)aintiff also relies on her allegation that she
told Human Resources about Steiner’s “temper and tone” on a previous oc¢daiatiff's
allegations do not support a claim for retaliatiofitle VII' s antiretaliation provisiongrotect
employees who oppose employment practices made illegatleyIl. The plaintiff must
therefore be opposing unlawful discrimination bypessing their criticism. Brangman v.
AstraZeneca, LP952 F. Supp. 2d 710, 721 (E.D. Pa. 2Qt8)ng Curay-Cramer, 450 F.3d at
134-35;Moore 461 F.3d at 343)Plaintiff complainecaboutSteiner’'s “temper and tone,”

includingthe way he yelled angbinted, buhot that she felt she was being unreasonably treated

12



because of her race or sefCompl.  52.) Steiner’'s condunfly be considetkinappropriate
work behavior; howeveifitle VII is not a “general civility code."Oncale v. Sundowner
Offshae Servs., Ing.523 U.S. 75, 81 (1998). Steiner’s conduct, as pled, is not actionable under
Title VII, which prohibits discrimination on the basis of race, color, religion, sex, or national
origin. See Daniels776 F.3d at 195 (finding the plaintiff did not complain of race
discrimination to her supervisor and therefore did not engage in protected gcBoibgall-
Gaillard v. N.J. Dep’'t of Cor;.625 F. App’x 123, 129 (3d Cir. 2015) (sanmsge als@Barber v.
CSX Distribution Servs68 F.3d 694, 702 (3d Cir. 1995) (finding that a “general complaint of
unfair treatment does not translate into a charge of ileggdiscrimination”). Plaintiff has
failed to sufficiently state a claim for retaliatias to race or gendender Title VII, 42 U.S.C. §
1981, and the PHRA.

C.  Disability Discrimination (Count 111 and V)2

Title 1 of the ADA prohibits discriminatiofiagainst a qualified individual on the basis of
disability in regard t¢the] . . . discharge of employees . ...” 42 U.S.C. § 12K ualified
individual with a disability” is a person “with a disability who, with or withouts@zable
accommodation, can perform the essential functions of the employment position lthat suc
individual holds or desires.” 42 U.S.C. § 12111(8p establish @rima faciecase of
discrimination under the ADA, a plaintiff must show: (fiatshe is a disabled person unties
ADA,; (2) thatshe is otherwise qualified to perform the essential functions of the job, with or
without reasonable accomnatitbns by the employer; and (Batshe has suffered an adverse

employment decision as a result of discriminatidaylor v. Phoenixville Sch. Distl84 F.3d

® The ADA and PHRA “are all to be interpreted consistently, and that all haverttee s
standard for determination of liability.Macfarlan v. Ivy Hill SNF, LLC675 F.3d 266, 274 (3d
Cir. 2012) (citingMcDonald v. Pa., Dep’t of Pub. Welfareplk Ctr, 62 F.3d 92, 94-95 (3d Cir.
1995)).

13



296, 306 (3d Cir. 1999)Defendants argue that Plaintiff failed to stétatshe is disablednder
the ADA, andthatshe was terminated becawdéher disability. Kot. to Dismiss9.) Plaintiff
contends thater asthma constitutesigsability and that Defendantsot only knew of it but
attempted to cause an asthma atta¢Rl.’s Resp. 9-10; Compl. 7 98.)
1. Disability

Under the ADA, a disality is: (1)“a physical or mental impairment that substantially
limits one or more major life activities of such individual; &)ecord of such an impairment; or
(3) beingregarded as havirguch an impairment.” 42 U.S.C. 8§ 12102 Defendants argue that
Plaintiff has not pled any facts establistithatshe is disabled. (Mot. to Dismiss ®)aintiffs
argue thauinder the ADA’s relaxed standarti&r asthma is a physical impairment that
substantially limits her ability to work(Pl.’s Resp. 10.\We will therefore evaluate Plaintiff's
alleged disability under the first prong.

A physical impairment is “[a]ny physiological disorder or condition, cosmetic

disfigurement, or anatomicadds affecting one or more body systems, such as . . . respiratory . . .

29 C.F.R. 8§ 1630.2(h). Thus, asthim&onsidered a physical impairmeigee, e.gKaufman

v. GMAC Mortgage CorpNo. 04-5671, 2006 WL 1371185, at *9-11 (E.D. Pa. May 17, 2006)
Meyers v. Conshohocken Catholic S&o. 03-4693, 2004 WL 3037945, at *7 (E.D. Pa. Dec.
30, 2004). An individual is substantially limited if she is “unable to perform a major life activity
that the average person in the general population can perfdrestoe v. Pa. Dept. of
Corrections-SCI Frackville 464 Fed. App’x. 50, 52 n.5 (3d Cir. 202jtation omitted). In
determining whether a substantial limitation exists, courts con$ltecondition under which

the individualperformsthemajorlife activity; the manner in which the individual performs

® Plaintiff claims that Defendant®ntest only the first prong #faintiff's prima facie
case. (Pl.'s Res®.) Thisis incorrect. Defendanédsoargue that Plaintiff failed to state how
her “disabilitywas in any way linked to her adverse employment action.” (Mot. to Dismiss 9.)

14



themajorlife activity; and/or the duration of time it takes the individual to perform the major life
activity, or for which the individual can perform the major life activity.” 29.R.F
8 1630.2())(4)(i). “[S]ubstantially limits’is not meant to be a demanding standard” and it
should “be construed in favor of expansive coverage, to the maximum extent permitted by t
terms of the ADA’ 29 C.F.R8 1630.2(j)(1)(i).

Plaintiff “is not required, at this early pleading stage, to go into particulars abodéthe li
activity affected by her alleged disability or detail the nature of her suladtémitations”
Fowler, 578 F.8l at213. Because her prima facie case is an evidentiary standard, we need only
determine whethdhere isa reasonable expectation that discovery will reveal evidence of the
necessary element$Ve are satisfied thdtecause othe nature oPlaintiff's condition there is a
reasonable expectation that discovery may reveal she is incapable of vaorkivegsame level
as others.

2. Causation

In fulfilling the third prong of the prima facie case, a plaintiff must demongtratehe
“has suffered an adversmployment a@bn because of that disabilityDeane v. Pocono Med.
Ctr., 142 F.3d 138, 142 (3d Cir. 199@)ting Gaul v. Licent Techs. Inc134 F.3d 576, 580 (3d
Cir. 1998)). Discrimination under the ADA encompasseglVerse actions motivated by
prejudice and fear of disabilities. . .” Taylor, 184 F.3dcat 306. However, b establisicausation,
“an employemust knowof the disability” Rinehimer v. Cemcolift, Inc292 F.3d 375, 380 (3d
Cir. 2002)(citing Taylor, 184 F.3d at 313 Plaintiff alleges that Steiner “knew of her
disability and upon information and belief tried to trigger an asthma attackrhglC{ 98.) The
Third Circuit hagddeterminedhatpleading upon infornteon and belief is permissibléw here it

can be showihat the requisite factual information is peculiarly within teéeddants
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knowledge or control'—so long as there are no ‘boilerplate and conclusory allegations’
‘plaintiffs . . .accompany their legal theory with factual allegations that make heairdtically
viable claim plausibl& McDermott v. Clondalkin Grp., Inc649 F. App’x 263, 267-68 (3d Cir.
2016) (emphasis omitted) (quotifgre Rockefeller Ctr. Props., Inc. Sec. Liti§11 F.3d 198,
216 (3d Cir. 2002)). Plaintiff has provided razfs to suggest that Steiner kniatshe had
asthma. The only mention of asthma in Plaintiff's Complaint involves conversasibasad
with staff membetefanie Merrittwho told Plaintiff to calm down before having an asthma
attack and who was asked to retrieve Plaintiff's pump. (Compl. {1 55W@&hHout factual
support, Plaintiff's assertion that Steiner attempteddogke an asthma attack is not only
conclusory bualsoborders on the absurdhere is nothing in Plaintiff €omplaint that permits
us to infer that Plaintiff was fired because of her asthRiaintiff has failed to adequately state a
claim fordisability discrimination under the ADAndPHRA.
3. Disability Retaliatiort®

To date an ADA retaliation claim, Plaintiff must establish th@t) she engaged in a
protected activity(2) she experienced an adverse employment action following the protected
activity; and (3) there is a causal link between the protected activity and the adverse eanploym
action. Krouse v. AmSterilizer Co, 126 F.3d 494, 500 (3d Cir. 199nder the ADA,
“[rlequesting an accommodation is a protected employee activity .Sowell v. Kelly Servs.,

Inc., 139 F. Supp. 3d 684, 702 (E.D. Pa. 2015) (ciBagma v. Tobyhanna Army Dep602

1% plaintiff claims that because Defendants did not address the retaliation clainthad
ADA, Defendants waived it. (Pl.’s Resp. 11Generally, a district court may ssponte
dismiss a complaint under Rule 12(b)(6) after service of process only if thefpia afforded
an opportunity to respond.Bethea v. Nation of Islan248 F. App’x 331, 333 (3d Cir. 2007)
(citing Oatess v. SobolevitcB14 F.2d 428, 430 n.5 (3d Cir. 1990)). Because Plaintiff has
responded, we will address the claim.
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F.3d 177, 188 (3d Cir. 2010%hellenberger v. Summit Bancorp, [r818 F.3d 183, 191 (3d Cir.
2003).

Plaintiff argues thainforming staff member Stefanie Merritt where the asthma pump was
while the two were sitting in a car outside of the building constituted a requast for
accommodation. Plaintiff alleges that her requested accommodation \ake ta break to use
her asthma pump or to take a break fist@iner’s verbal tirade.(Pl.’s Resp. 11see also
Compl. 1 66.) Even if we construe thiseagequestor an accommodatioit, is not sufficient to
state a claim for retaliation under the ADRIaintiff does not allege that hemployer knew
about her alleged request for an accommodation. Under the ABAegrnployer must know of
both the disability and the employee’s desire for accommodations for tabilitiys’ Taylor v.
Phoenixville Sch. Dist184 F.3d 296, 313 (3d Cir. 1999). “An employee’s request for
reasonable accommodation requires a great deal of communication between tlye@arpdo
employer,” as “both parties bear responsibility for determining whatnacwdation is
necessary.’ld. at 312. Plaintiff's requesthather coworkerretrieve her asthma punipnot
protected activity contemplated by the ADAn addition, Plaintiff fails to allege any facts
showing causation. Specifically, Plainti#iils to demonstrate a causal link between her request
for an asthma pump and her termioati Plaintiff's claim for disability retaliation under the
ADA and PHRA will be dsmissed.

D. Hostile Work Environment

To properly allege a hostile work environment claim pursuant to Title \plgiatiff
must demonstratinat (1) she suffered intentional discrimination because of her membership in
a protected clas$2) the discrimination was severe or pervasive; (3) the discrimination

detrimentally affectether, (4) the discrimination would have detrimentally affected a reasonable
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person of the sam#assin her position; and (5) there idasis for vicarious liability.Brooks v.
CBS Radio, Inc342 F. App’x 771, 775 (3d Cir. 200%).“In employing this standard, a court
must evaluate the frequency of the conduct, its severity, whether it is plyysioahtening or
humiliating, and whether it unreasdaainterferes with an employeeivorkperformance.”
Exantus v. Harbor Bar & Brassie Rest, 386 F. App’x 352, 354 (3d Cir. 2010).

Plaintiff argues that determining whether discrimination is severe or penmsivact
intensive inquiry, and thus summary judgment provides a more appropriate veheselwng
the issue. (Pl.’s Resp. 7.) Howewelaintiff's claim falters on the same growas her race and
gendetbased retaliation claims. “Title VIl protects a plaintiff offtpym] harassment based on
discrimination against a protected clasBlllrich v. U.S.Secy of Veterans AffaitsA57 F. Appx
132, 140 (3d Cir. 2012). Many may suffer severe or pervasive harassment at work, but if the
reason for that harassment is one that is not proscribed by Title VI, it fofteat Title VII
provides no relief.”Id. (citation omitted).As discussedbove, Plaintiff has provided no facts to
suggesthatSteiner’'s conduaivasrelated to Plaintiff's race or gender. As pleaded, Steiner’s
outburst related to the pace of Plaintiff's work. Although a plaintiff is not redjtice
demonstrate direct evidence of her harassadtivation for discriminatigh Abramsorv.
William Paterson Coll. of N.J260 F.3d 265, 278 (3d Cir. 2001here are no facts that permit us
to infer harassment based on race or gendlersuch Plaintiff has failed to adequately plead a

claim for hostile work environment under Title VII.

1 plaintiff brings the hostile work environment claim as to race and gender
discriminationunder Title VII not disability discriminatiomnder the ADA. $eePl.’s Resp. 6-
7.)

18



E. Leaveto Amend

Courts should freely grafgaveto amenda complaint when justice so requires “unless it
would be inequitable or futile.Grayson vMayview State Hosp293 F.3d 103, 108 (3d Cir.
2002). “Neither inequity nor futility of amendment is present” and there is no indicatton tha

Plaintiff “lacks good faith or proper motivesltl. Therefore, we will permit Plaintiff to amend
her Complaintto cure the deficiencies.
V. CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss Plaintiff's Gontpvill be
granted, and Plaintiff will be granted leave to amend the Complaint.

An appropriate order follows.

BY THE COURT:

P /
T i
C Nt

i

R.BARCLAY SURRICK, J.
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