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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEVEN LANDAU, on behalf of himself and all :
others similarly situated, :
Plaintiff, : CIVIL ACTION

V. : No. 16-2383

VIRIDIAN ENERGY PA LLC,
Defendant.

MCHUGH, J. April 3,2017

MEMORANDUM

This is a putative class action brought by a Pennsylvania consumer who alleges that
Viridian Energy PA LLC (Viridian)enticed him to shift his electric service with promises of
meaningful savings that never materialized. Viridian now moves on the basis afgtlét
rule” to transfer this case to the District of Connectiwbere it is defending four similaases.
Alternatively, Viridian asks that | stay thtase pending resolutiontime Connecticutases.For
the reasons below, Viridian’s Motida Transfeilis denied but its Motion to Stay is granted.

l. FACTS AND PROCEDURAL HISTORY

Defendanwiridian is an energy services compahwpt markets electricity to retalil
customers in PennsylvaniaPlaintiff Steven Landau claims thah July 2013, Viridian lured
him from his local utility with promisesfdow, stable electricity rates. Six months after he
signed up with Viridian, Landgs account was transferred to a Variable Rate Plan and his rates
more than doubled. On these facts, Landau alleges that Viridian breached thd tesms o

contract and violated Pennsylvaniéafair Trade Practices and Consumer Protection Law
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(UTPCPL). Landau asserts these claims on behalf of himself and current and former Viridian
customers in Pennsylvanta.

On November 30, 2016, | granted in part and denied in part Viridian’s Motion to Dismiss
Landar's claimsand denied its Motion to Strike Class Allegatiors F. Supp. 3d--, 2016 WL
6995038(E.D. Pa. Nov. 30, 2016)The surviving claims include breach of contract and violation
of the UTPCPL.

Viridian is defending fousimilar actions in the District of Connecticusanborn v.

Viridian Energy, Inc.No. 14¢ev-1731 (D. Conn. filed Nov. 19, 2018teketee v. Viridian
Energy, Inc. No. 15¢v-585 (D. Conn. filed Apr. 22, 2015)irkin v. Viridian Energy, Inc.No.
15-cv-1057 (D. Conn. filed July 10, 2033ndHembling v. Viridian Energy, LLONo. 15€v-
1258 (D. Conn. filed Aug. 21, 2015Theplaintiffs’ counsel inSanborn SteketegandMirkin
recently filed dive-count consolidated complaint in which thesek relief fobreach of
contract, breach dghecovenant of good faith and fair dealing, amalations of the Connecticut
Unfair Trade Practices Act, the Massachusetts Unfair Trade Practices Act, the Bleyv Jer
Consumer Fraud Acand theNew York Geneal Business LawHemblingis currently stayed
pending motiongor class certificationn the other three Connectictases.

The putative classes Banborn SteketeeandMirkin—current and former Viridian
customers in Massachusetts, Connecticut, New York, and New Jersey—do not ovérlap wit
Landaus putative class aturrent and former Pennsylvania consumétembling by contrast,
purports to bring claims on behalf of a broader claddradian customersn 13 stdes, including

Pennsylvania.

! Although Landau’s claimaere based on Pennsylvania law and were against Viridian PA LCC, the putiatbs

in his Complaint was not geographically constrained. At a hearinglom&ry 22, 2017, however, counsel
represented to th€ourtthat the putative class lrandauis restricted to Viridian's current and former Pennsylvania
customers.



Although Sanborn SteketegandMirkin concern different parties ategal claimsthe
underlyingallegationdn the consolidated complaibear a meaningful resemblartoethe
allegationgn Landaus Complaint As in Landay the plaintiffs in Sanborn SteketeeandMirkin
argue that Viridian breached its contractual obligation to base fluctuationsahlgaates on
wholesale market conditiong.he Mirkin plaintiffs have also amended their complaint to assert
a breach otontract claimdentical to theonethat Irecognizedn Landay namely, that
Viridian’s “Welcome Letter to new customers included promises of affordable rates, that this
Welcome Lettewas incorporated intdé contracby an integration clause, and that Viridian
failed todeliver cost savingas promised. Finally, glilaintiffs allege that Viridian’s marketing
promises were deceptive or misleading.

In an effort to streamline litigatiodudge Underhill has imposed a comnpoetrial
schedule orsanborn SteketegandMirkin.? Counsel irthose cases have also agreed to share
with counseln HemblingandLandauany documents produced in discovery without the need
for document requests. Viridian n@sgks that | further consolidate these cases by transferring
Landauto Judge Underhill's docket, aalternativelythat | stayLandaupending resolutioof

the Connecticut cases.

Il. DISCUSSION

A. Applicability of the “First -Filed Rule”
Viridian moves for transfer under the first-filed rule and 28 U.S.C. § 1404(a). Under the

first-filed rule, when two courts possess the same case at the same time, “the couitsvhich
has possession of the subject must decidedtdsley Corp. v. Hazeltine Cord22 F.2d 925,

929 (3d Cir. 1941) (quotingmith v. Mclver22 U.S. 532, 535 (1824) (Marshall, X)). “The

2 As of now, briefing ormotionsfor classcertificationin Sanborn SteketegandMirkin is due by midOctober, and
dispositive motions must be filed by the end of November.
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rationale for the rule is the desire for sound judicial administration and comitygaliederal

courts of equal staturdt is alsodesigned to relieve a party who first brings a controversy into a
court of competent jurisdiction from vexation of multiple litigations covering threessubject
matter.” Synthes, Inc. v. Knapp78 F. Supp. 2d 450, 455 (E.D. Pa. 2013).

In applicationthefirst-filed rule® easily encompasses cases involving the same parties

and the same transactiomManysuchcases involve intellectual property disputes, where a suit
for infringement of a patent in one district is met by a declaratory judgment aatioght by the
alleged infringer against the holder of the patent in another dis@ex, e.g.Crosley Corp. v.
Westinghouse Ele& Mfg. Co.,130 F.2d 474, 475-76 (3iir.), cert. denied317 U.S. 681
(1942). Except in suchrchetypal caseshe contours of therst-filed rule are harder to discern
and courts in thi®istrict disagree over its scop&ome courtsake a narrow view dhe first
filed rule and apply it onlywhen the parties and claims in the Idikad suit are &mirrorimagée
of the first Palagano v. NVIDIA CorpNo. CV 15-1248, 2015 WL 5025469, at *2 (E.D. Pa.
Aug. 25, 2015]listing casep Othershave embraced a broadelgseenoughfor-government-
work approachto the rule and appliedtiv “disputes involvingsimilar, concurrent actions.”
Shire U.S., Inc. v. Johnson Matthey, &3 F. Supp. 2d 404, 407 (E.D. Pa. 20@8)phasis
added). According to proponents of the beyapproach, the “substantive touchstone of the
first-to-file inquiry is subject matte’ rather than identity of legalaimsor parties.Id. at409,
see alsdPalagang 2015 WL 5025469, at *2 (listing cases that apply the broader approach

The Third Circuit has not definitively ruled on the scopéheffirstfiled rule.

Proponents of theirror-imageapproach point to a footnote @rider v. Keystone Health Plan

3 On one level, it almost seems a misnomer to refer to thdifagt‘rule,” because in practice it is applied more in
the nature of an equitable doctrine that has giiseto a wide variety of results. As described by the Third Circuit,
the rule is fs not a mandate directing wooden applicati@EOC v. Univ. oPa., 850 F.2d 969, 972 (3d Cir. 1988),
aff'd, 493 U.S. 182 (1990and courts are free to depart from it when “fundamental fairness djttdtest 977.
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Center, Inc.,500 F.3d 322, 333 n(@d Cir.2007), where the Third Circuit sdidat the first
filed rule applied only when “the later filed case [is] . . . on all fours with the o#mel“the
issues . . . have such an identity that a determination in one action leaves littlergy twbie
determined in the other.” Courts favoring a broader interpretation &fsthéled rule dismiss
thelanguage irGrider as mere dictaSee Synthe978 F. Supp. at 45@ollecting cases).

There appears to be consensusithtae firstfiled rule applies, there is a presumption
that the latefiled action should be dismissed, transferred, or stal@deskov. Nationwide Life
Ins. Co, 403 F. Supp. 2d 394, 403 (E.D. Pa. 2005). But even this presumption gives way when
“fundamental fairness dictates” a departure from the ordinary coudsev. of Pa, 850 F.2dht
977.

Confounding the picture still furthemany districtcourts have held that even when the
rule applies, @arty seeking transfer of a latiled casemust nonetheless show that the
conditions of 28 U.S.C. § 14@4e satisfied SeeThompson v. Glob. Mktg. Research Servs., Inc.
No. CV 15-3576, 2016 WL 233702, at *3 (E.D. Pa. Jan. 20, 2Q6ing cases that apply
8 1404 after finding that the first-filed rule applies).

| am persuaded that much of the disagreement in the reported cases can be régonciled
recognizing that thee are two distinct scenarios where the rule has been appliedirstiiged
rule started with casdi&e Crosley where earlierand lateffiled actions involved the same
parties and arose out of the same transaction, agreement, or encounter. eOwydat

extended to cases that were not truly relatgddised similar issuedn cases where two actions

*In Synthes, Inc. v. Knapmy colleague Judge Savageted thatourts in this circuialsodiverge on whether
departures fronthe firstfiled rulearecommonplace 978 F. Supp. 2d at 458 ompare, e.gKoresko v.

Nationwide Life Insurance Co103 F.Supp.2d 394, 400 (E.D. Pa. 2005) (“[D]ue consideration to the orderly
administration of justice counsels in favor of ordinarily respectinditstefiled rule.”), andSouthampton Sports
Zone, Inc. v. ProBatter Sports, LLRp. 033185, 2003 WL 22358439, at *4 (E.D.Pa. Sept. 10, 2003) (departures
from the firstfiled rule are rare)with FMC Corp. v. AMVAC Chem. Corp.79 F.Supp.2d 733, 744 (E.DRa.
2005)(exceptions to the firdiled rule are not rareather, departure occurs where justice requires).
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anseout of an integrated dispute, transfeiay, or dismissalf the lateffiled actionshould be
required in the absence of exceptional circumstantkls.Third Circuit's statement i@rider,
even ifdicta, supports that viewSuch cases are genuinely related, in the technical sense,
making transfefwhere it is soughganobviousremedy As a matter of simple logitiowever,
the rule does not carry the same force w{igulifferent parties are involve(®) the underlying
dispute involvesimilar but not identical issueand(3) thecontrolling law is from different
jurisdictiors. Any relationship between sucases is necessarily more attendatéaced with
that scenaripcourts import 8 1404 into the analysis, implicitly recognizimgweakness of the
relationshipbetween cases

In my view, clarity is served by explicitly recognizing a ttwered approach to tHe st-
filed rule. In truly related cases, transfer to the jurisdiction with thefiiest case should be
presumed. Otherwisthe existencef an earlierfiled casethat is similay but not identical,
should be a@elevantbut not controllingfactor to onsider as part of § 1404 transfer analysis.
Because the cases here are not identical, | will consider the relevance of ting @ordiecticut

actions as a factor undgrl404.

B. Section 1404 — Analysis

Under 8§ 1404, “[flor the convenience of parties anithesses, in the interest of justice, a
district court may transfer any civil action to any other district or division wihenght have
been brought.” In applying 8 140d¢ourt must first determine whether venue is proper in both
the originaldistrict and the district to which transfer is sougKeating Fibre Int’l, Inc. v.
Weyerhaeuser Co416 F. Supp. 2d 1048, 1053 (E.D. Pa. 2006). Hrexourt then weigha

variety of factors to determine whether transfer is approprldte.



Normally, this multi-factor balancingnquiry requires courts tassessboth the private
interests of the parties and public-interest consideratiofws.'Marine Constr. Co. v. U.S. Dist.
Court, 134 S. Ct. 568, 574 (2013Rut the existence of a valid forum selection clause alters the
analysis.“When parties agree tof@um-selection clause, they waive thght to challenge the
preselected forum asconvenient or less convenient for themselwetheir withesses, or for
their pursuitof the litigation. A court accordinglynust deem the privaiaterest factors to
weigh entirely in favor of the preselectiedum.” 1d. at 582. Thus, where a valid forum-
selection clause exists, courts may only transfer cases outside of #legiesforumwhere
public interest factors outweigh the presumed private interests in egfdhneclauseld. at 575.
“Because publitaterest factos will rarely defeat a transfer motion, the practical result is that
forum-selection clauses should control except in unusual cakksat577.

Here,Viridian’s contractprovides “[v]enudor any lawsuit brought to enforce any term
or condition of this Agreement shall lie exclusively in the Commonwealth of Pleansy.”

MTD Ex. 4 at *2. In areversal of typical roled/iridian, the corporate defendant and drafter of
the mandatory foruraelection clauseseeks to avoid it, while Landau, the consumer plaintiff,
seeks its strict enforcemenGiven the existence of the clause, only puinlierest
consideratioacan support transfer.

Courts in Third Circuit evaluate the public interestransfer byweighing a non-
exhaustive list of factorarticulated inJumara v. State FarmTheJumarafactors are:

the enforceability of the judgment; practical considerations that could make the

trial easy, expeditious, or inexpensive; thkative administrative difficulty in the

two fora resulting from court congestion; the local interest in deciding local

controversies at home; the public policies of the fora; and the familiarity of the
trial judge with the applicable state law in divgreases

55 F.3d 873, 879-80 (3d Cir. 1995).



Viridian argues that there is an overwhelming public interest in transfenseenozoving
the case to Judge Underhill's docket will facilitate coordination &&hborn SteketeeMirkin,
andHembling According to Viridian, such coordination wilbnserve judicial resourcey
streamlining discovery araly avoiding duplicative litigatiomn matters that “involve completely
overlapping subject mattérMTT at 8. Viridian alsoargues thatbecausehe putative classes in
HemblingandLandauboth include Pennsylvania consumers, trjiagdauin Pennsylvania
could prejudice members of the overlappmugative classeand leado claim-splitting.

Relatedly, Viridian notethat it ultimately revised its Pennsylvania contracts,rance recent
iterations of its Terms and Conditioogntaina mandatory forum selection clause that requires
contract disputes to be litigated in Connectratlber tharhere According to Viridian,
Pennsylvania customers who are bound by the Connecticut forum selection claosé lval

able to join Landau’s class action if the case is brought in the Easternt@s®ennsylvania;
Viridian therefore asks that this case be transferred to facilitate Landauésentation of a
consolidatedlass ofPennsylvania plaintiffsFinally, Viridian maintains that transfer serves the
public interest in comity between federal courts becdwsmids the risk of inconsistent

rulings> In sum,as tothe Jumarapublic interest factors, Viridids argumenfor transferis
basedon “practical considerations that could make the trial easy, expeditious, pems&e” in

the District of Connectictf.

® Viridian also complains that having to try cases in Pennsylvania amaeCicut would subject it to the
“considerable burdens” of duplicative discovery requests and motiongeradtiTT at 13. As already noted, such
considerations of private convenience are barred ukitkntic Maring which presumes that a foruselection

clause manifests the intent of the parties to try cases in the preselected Toia approach is particularly apt here.
Viridian drafted the forunselection clause that it now seeks to escape; any harm that Viridian suffetsaiving to
defend itself in two states is therefore deffected.

® Landauseparately argues that transfer is inappropriate because this case coulemaybght in Connecticut
because of the forum selection clause. This argument is patently lackiegiirunderAtlantic Maring 134 S. Ct.
at 557.



Viridian’s argumenthat transfer will conserve judicial resourcesot without force, but
it exaggerates thextent to which.andauoverlaps with th&€onnecticut caseand tlerefore
overstates the benefits of transf¥vhile all five casexoncernsimilar allegationstheapplicable
law varies from case to casBifferences in controlling laweigh against transférecause
have already invested considerable timevaluating_andau’s claims under Pennsylvania
contract law and the UTPCPWhile Judge Underhill has not yet been requiredrtdertake a
similar inquiry. The duplication of legal analysis that would necessarily attend a transkes of t
case offsets, at least in part, any potential efficiency dgains consolidation.

Further undermining Viridian’s case for transféere appear to be important factual
differences betweehnandauon the one hand, arganborn SteketegandMirkin on the other.
Viridian nowclaims that the contracts randauand the Connecticut cases are materially
identical but its current posture is flatly contradicted by its earlier positdmen arguing in
support of its Motion to Striké/iridian describedts various state contracscontainng
“numerous material differences among the variable rate terli$S at 14. Specifically,
Viridian stressedlistinctions between the contractliandauand the contract iBteketeewhile
the former promised that variable rates would fluctuate “based on wholesalé¢ cosdi¢ions,”
the latter described “market conditions” as just one of “several factors” thdd wmapact rates,
which could also vary due to “operation costs, and other facttds.Given the central
importance oprecise contradanguageo any breach of contract analysisesedifferences
undermine Viridian’s argument theandauis on all fours with the Connecticut cases and that
transfer is therefore necessary to avoid duplicative litigation.

Viridian’s claimthat transfer is necessary to coordinate discovery bethssstauand

the Connecticut caséssimilarly unpersuasiveThatargument is belied by the parties’



agreement to shawth counsel irHemblingandLandauall documents produced 8anborn
Stekéee andMirkin. With this agreement in place, | fail to see how tryiagdauin the
Eastern District of Pennsylvania will force Viridian “to duplicate efforithwespect to written
discovery [and] the production of thousands of documents.” MTT at 13.

Moreover, lamunconvinced thahe specteof overlapping classes iHemblingand
Landautips the scales in favor of transfer. During oral argum@ntian implied that it would
not opposeattempts byounsel ilHemblingto bring claims on behalf of Pennsylvania
consumers. In rebuttdlandauurged that | place no weight on thesemingassurancesom
Viridian. He notedhatHemblinghas no representatiydaintiff from Pennsylvania and does not
involve anyPennsylvania state law claims. Landaxiher maintains that Viridian igkely to
oppose a motion folasscertificationin Hembling notwithstanding its currem@issurances
before the court Given Viridian's demonstrated willingnessreverse itself tadvance tactical
litigation objectives | tend to agree. The possibility thdémblingandLandaumight feature
overlapping classes does moandatdransfer.

Nor doesViridian’s use of a Connecticut forum selection claumsgs more recent
Pennsylvania contracts. While Viridian argttest theseConnecticut forum selection classe
will balkanize Landau’s putative class by requiring some Pennsylvansaicans to try breach
of contract claims in Connecticut, it is unclear how many of Viridian’s Pevensid customers
are subject to theewer version of its contract aitds therefore impossible ttayhow much
havoc the Connecticut forum selectidauses might wreak on Landau’s attempt to certify a
class. Furthermores&iridian strenuoushargues here, forum selection clauses ateron-
clad and may give way where public interest factors overwhelmingly theorabrogation.

Thus, even iLandauremairsin this District, it mightstill be possible to certify a consolidated
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class of Pennsylvania consumaearstwithstanding forumselection clause that dirsctome
those consumers to bring claims in Connecticut.

Viridian’s lastargument in favor of transfer at placing-andauon Judge Underhill’'s
docket willavoid conflicting judgments between courts of equal rdrdee at least two
problems with thiglaim. First, as noted above, the contract terms and applicable laamdau
differ from the contract terms and applicable law in the Connecticut caseshtloflthese
differencesViridian’s presumptiorthata consistehoutcome across casesnecessarilyequired
does not withstand scrutiny. Second, | question whether the grpvaoticeof aggregating
cases before a single judge is alweyse The law develops through the exchange of ideas. No
singlecase necessarily embodies the complexities or nuances of subjects as \eadehgcity
of electrigty to consumers. No one set of lawyers necessarily advances all of the ralswest i
courts should consider. Ands exemplifid by the UTPCPlLclaimsin this case and the scope of
the firstfiled rule,not every juristomes to the same conclusion on the same questiaw,
even within a single districtLandau2016 WL 6995038, at *6The law benefits from this
intellectual giveandtake. Considetans of judicial efficiency and predictabiligre important,
but the meregossibility of inconsistent resultsMTT at 8,does not compel transferespecially
with different contracts and different controlling law.

Finally, at leasbneof theotherJumarapublic interestactors weighs againstransfer
“the local interest in deciding local controversies at hbnfes Landau notes, there is a growing
recognition among courts in thisdirict that Pennsylvaa has atronglocal interest in trying
suits vought by itsresidents against energy service companpesating inside its borders. In
Silvis v. Ambit Energy, L.Pone court found that this local interest grew out of Pennsylvania’s

traditional role as a regulatof etail electricity markets:
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Pennsylvania has historically regulated the supply of energy to its resialetts

continues to do so actively in important ways even after partially deteguibe

industry in 1996.For example, the Pennsylvania Public Utility Commission

(“PUC”) mandates licensure for private energy suppligesDefendant$(and

like Viridian)] who wish to service the Commonwealth's mdrket
90 F. Supp. 3d 393, 399 (E.D. Pa. 2015) (Robreno, J.). The cd#aniar v. Hiko Energy, LLC
struck a similar note, while also finding that the state’s local interest in tryiRCPT claims
againsttompanies like Viridianvas especially strong since the enactment of the UTPCPL
“exemplified . . . Pennsylvania’s interest in protecting its citiZesr® unfair trade practices.”
No. CIV.A. 14-5585, 2015 WL 4770778, at *5 (E.D. Pa. Aug. 13, 2015) (Savade, J.).

SilvisandKantor were weltreasoned decisions and persuaddahmagPennsylvania has
an important interest in the rights of Pennsylvatetricityconsumersgspecially where the
contractsat issuenvere formed herand thealleged misrepresentationscurred here as well.
Accordingly, venue ina district court sitting in Pennsylvaniaappropriate.

The combination oPennsylvania’s local interest in tryihgndauand the presumed

private interests of the parties in trying this case in the preselected forumgbstiire public

interest in favor of transfer. Viridian's Motion to Transé@Hl be denied.

C. Stay

If | deemtransfer improperyiridian asks that | stay this case pending resolutidhen
Connecticut cases‘The power to stay is incidental to the power inherent in every court to
dispose of cases so as to promote their fair and efficient adjudicationéd States v. Breyer
41 F.3d 884, 893 (3d Cir. 1994). A stay, however, “is an extraordinary mgaswtdemands
“compelling reasons for its issuantdd. For the reasons discussed below, Viridian’s Motion to

Staywill be granted.

’ Although state authorities have not launched a public inquiry into Viridiawaa the case Kantor,
Pennsylvania’s interest remains strong.
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Two factors stronglhysupportstaying this caseFirst is the possibility of overlapping
classes inLandauandHembling While thisconsideration did ndtp the scales in favor of
transfer it nonethelesweighs heavily in favor of a stayhe complaintan bothHemblingard
Landauallege thawiridian breached its contractual obligationd@se changes in it&riable
rates on wholesale market conditions. Howeaferexamining Landau’s Complaintfdund
that he failed to plead fael allegationsupportinghis particular breach of contratiteory.
Landay 2016 WL 6995038, at *3—-4Specifically,| noted that.andauhadnever actually
allegedthat Viridian’s variable rates were out of sync witholesaleslectricity prices—only
that these ratesverehigherthantheretail rates charged by the local utility comparng. The
complaintin Hembling(like theconsolidated complaint in the other Connecticut cases) does not
suffer from thispleadingdefect. Rather, it clearly alleges that Viridian’s rates rose as wholesale
prices remained steady or fell.

ThatViridian failed to basats variable rate®n wholesale market conditions appears to
be one of the stronger allegations against the company; it also appeaasrorigthe clains
thataremost likely to suport a class actionLandau’s failure to state a claim based on this
breach of contract theory méyereforeharm Pennsylvania consumdrhis case is permitted to
move forward If, on the other hand,andauis stayed until motions for class certification are
resolved ilHembling and if the plaintiffs irHemblingsucceed in certifying a class of Viridian’s
Pennsylvania customers, then Pennsylvania consunerstill seek relief based on the breach
of contract theory that Landau effectively forfeited through sloppy pleadihg.interests of
Pennsylvania consumers therefeupport issuance af stay.

Sharp practices by Landau’s counsel further weigh in favor of a stay. UndexstieerE

District of Pennglvania’s Local Rules, attorneys can mark a case as “related” when it “relates to
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property included in another suit, or involves the same issue of fact or grows out of ¢he sam
transaction as another suit, or involve the validity or infringement of a patent involaedther
suit” Local Rule of Civil Procedure 40.1(b)(3WWhen a case is marked as related, instead of
being randomly assigned, it is given to the judge who presided ovearties-fed suit.

Attorneys mark cases aelated on a“Civil CoverSheet and a “Designation Form,”
both of which are submitted to the Clerk of Court along with the Complaint. The Designation
Form further requirethatattorneysspecifywhy a givencase is related to a previously filed case.
This is done bylwecking “yes” or “no” next tmne of four grounds for “relatednessdch of
which correspond to the Local Ruldsest there be angoubt, above thosges” or “no” boxes,
the Designation Form explains that “[c]ighses are deemed related when yes is answered to
any of the following.”

Both the Local Rules anthe Designation Forrmake it abundantly clear when casee
related Nevertheless, Landau’s counsel marked this case as rel@edigzh v. U.S. Gas &
Electric, Inc, No. 14ev-4464 (E.D. Pa. filed July 25, 2014), a case that does not concern the
same propertgr transaction as the present action. Underscoring the baselessness obthjs acti
counsel checked the “no” box next to each of the groundslédedmess specified on the
Designation Fornf.

Because there was no appamaatson to markandauas related t&obiechcounsel’'s
actions raise aompellinginference of judgehopping. Supporting this inference, Landau’s
Response to Viridian’s Motion to Dismisglied heavily on my (inapposite) opinion denying a
motion to dismiss irsobiech Seege.g, Respto MTD at 3(* Your Honorable Court recently

faced a similar set of facts and denied Defendant’s motion to disn#sdiach.). Moreover,

® Regretably, the Clerk’s office failed to enforce the Local Rule, and | dictatch its oversight untifter making
a serieof important rulings.
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when given the chance to explaéremselvesneither ofLandau’s attorneys wagble to offer any
reason for markinggandauandSobiechas related, ansimply apologized for having made a
“mistake’

The practice of juge-shopping raises serious questions of professional ethics and
undermines trust in the court’s impartiality. Soooasequence should follow. Had I not
already inveted substantial time and effort in this mattevpuld have sent #hcase back for
reassignment. But judicial economy would be undermined by late reassignmerdd, IhBtel
that staying this mattemposes am@ppropriateenalty. The similar allegations irandauand
the four Connecticut cases mean s@hecommonquestions of law and fact are likely to arise
in each actiopparticularly onmotions for classaertification. Judge Underhill’s decisions on
those motions Wi not necessarilgontrol the outcome ihanday buttheywill undoubtedly
inform my approach Therefore, | staying this case ardkferring to Judge Underhillisitial
handling of the Connecticut casesyill at least partiallyattenuate any taint, and erostbatever
advantage Landau’s counsel hoped to gain by having me preside ovas¢he

Finally, a stay is appropriate here becatlmeburdens it would impose on Landau are
minimal. Counsel irSanborn SteketeeandMirkin have agreed to filmotionsfor class
certification by midOctoberandHemblingds stay will be lifted pending resolution of those
motions. During the finite duration ofiistay,Landau will have access to documents produced
through discovery in the Coaaticut caseand will therefore have an opportunity to develop his
case Both Landau and Viridian are further encouraged to use this stay to aetdrom many
Pennsylvania consumers are subject to Pennsylvania forum selection claddesyanany are
subject to Connecticut forum selection clauses. Resolution of this factual questio

streamline litigation when this stay is lifted.
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II. CONCLUSION

Based on the forum selection clause, differences in the underlying factspdicdlde
law in Landauand the Connecticut cases, and Pennsylvania’s strong interest in tryinfPUTPC
claims againseénergy services companjédind that transfer is improper in this cadeam
convinced however, that equitable considerations warrant a stay. Viridian’s Matioremsfer

will be denied, but its Motion to Stawill be granted. An appropriate order follows.

/sl Gerald Austin McHugh
United States Districludge
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