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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAYLE KEVIN NEWTON and
PAMELA NEWTON,
Plaintiffs,

V. ) CIVIL ACTION

CORRY MOTOR SPORTS, INC,, X No. 16-2389
CORRY MOTOR SPORTS, INC. d/b/a/ :
LEISURE TIME POWERSPORTS,
LEISURE TIME POWERSPORTS, and
POLARISINDUSTRIES, INC.,
Defendants.

MEMORANDUM ORDER

This 4h day of August, 2016, upon review of PlairdifMotion to Remand and the
responses thereto, | find that none of the Defendants was fraudulently joined, wetbuthéhiat
this Court does not have subject matter jurisdiction over Plaintiffs’ claimsthirisfore
ORDERED that the Motion iISSRANTED andthis case shall bBREMANDED to the
Philadelphia Court of Commd®leas.

Plaintiffs’ Complaintalleges that they were injured in April 2014 when the brakes on
their altterrain vehicle (ATV) failed. Compl. atX] They filed suit in the Philadelphia Court of
Common Pleas against Defendant Polaris, claiming thariufactured a defective ATV, and
against a set of three defendants—Corry Motor Sports, Inc., Corry Motor Spaort¥plac
Leisure Time Powersports, and Leisure Time Powerspatdiectively referred to as the “Corry
Defendants,” claiming that they neggntly serviced the ATV. Compl. at 1 2-3.

Defendants removed this case on the basis of this Court’s diversity jurisdiction.

Although they admit thahe Corry Defendants adomiciled in Pennsylvania and are therefore
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not diverse from Plaintif Defendants argue that these Defendants were fraudulently joined and
should therefore be disregarded in assessing federal jurisdiction. Notice o¥d& e 28.
Essentially, Defendants argue that the caption is inaccurate in that Gatioy $ports is not

“doing business as” Leisure Time Powersports, and they have no responsibihiy émtity that
servicedPlaintiffs’ vehicle Notice of Removal at {1 3@1. Instead, they point to a corporation
calledLeisure Time Powersports Southern Tier, Inc. witiobs business as “Leisure Time
Powersports” in Limestone, New York, and they hint that Plaintiffs perhaps shouldédmaeel

that entity rather than the Corry Defendants.

“As a general proposition, plaintiffs have the option of naming those parties thlegm
choose to sue, subject only to the rules of joinder of necessary paBmgr v. Shap-on Tools
Corp., 913 F.2d 108, 110 (3d Cir. 1990)While the plaintiffs' decision in this regard may have
repercussions for purposes of diversity jurisdiction, there is no reason for a cowstfeyentvith
this inevitable consequence of a plaintiff's election unless the plaintiff hadnmsgély
manufactured diversity or used an unacceptable device to defeat diveldity.herefore,

“[w]h en a non-diverse party has been joined as a defendant, then in the absence of alsubstantia
federal question the removing defendant may avoid remand only by demonstratihg tiaat-t

diverse party was fraudulently joinédBatoff v. Sate FarmIns. Co., 977 F.2d 848, 851 (3d Cir.
1992). The removing party has a heavy burden of persuasion in this s2geedhe law is to be
“strictly construed against removal and all doubts should be resolved in favor of remand.”

Boyer, 913 F.2d at 111(quotations and citationstted).

“[JJoinder is fraudulent ‘where there is no reasonable basis in fact or colorablalg
supporting the claim against the joined defendant, or no real intention in good faith tmfgose

the action against the defendant or seek a joint judggniehd. (citing Abelsv. Sate Farm Fire



& Cas. Co., 770 F.2d26, 32 (3d Cir. 1985) Although the Third Circuitllows some review
beyondthe complaintn determining whether there is a “color@byround supporting the claim,
thatinquiry is not as searching as the one conducted when reviewing a motion to dismiss or a
motion for summary judgmentd. at 112 Batoff, 977 F.2cat 852. Instead, adistrict court
must resolve all contested issues of substantive fact in favor of the plaintiff ahcesakge any
uncertainties as to the current state of controlling substantive law in faver plintiff,” and
“[i]f there is even a possibility that a state court would find that the complaint statse @ta
action against any one of the residenedéhnts, the federal court must find that joinder was
proper and remand the case to state coldtyer, 913 F.2d at 111(quotations and citations
omitted).

Defendants d not appear to question thatservicer of an ATV could be liable inrtdor
injuries to a ridecaused by that servicer’s negligenda that degreeRlaintiffs have certainly
pleaded sufficient facts to state a colorable claim against the servicer. Dedecardabowever
that the Corry Defendants did not, in fasdyvice tle subject vehicle, naran they be held
vicariously liable for the actions of the entity that did service that vehiclk,tkattheir
inclusion has no reasonable basis.

Both Plaintiff and the Corry Defendants submit copies of a repair invdieetreg that
the subject ATV was serviced by an entity called “Leisure Time Powersportsddiocat
Limestone, New York. Ex. A to Motion to Remand, Bxo Notice of Removaat 8-9. To
support their claim that they are not this entity Corry Defendants bmit two affidavits. The
first is from Jay P. Davids, who identifies himself as the President of aratigrocalled Leisure
Time Powersports Southern Tier, Inc. (Southern Tier). Ex. B to Notice of Remdyval an it,

he asserts that Southern Tieled business as “Leisure Time Powersports” in Limestone, New



York, and he admits that a vehicle fitting the description of the subject ATV waseskby
Southern Tier in Limestone in December 20EX B to Notice of Removal 85, 26. The
second affilavit is also by Jay P. Davids, but in this one he identifies himself as the Vice
President of Corry Motor Sports, Inc. Ex. C to Notice of Removal at § 1. He akae@®try
Motor Sports, Inc. does business in Corry, Pennsylvania under the fichimes of Leisure
Time Honda-Suzuki, but it does not do business under the name “Leisure Time Powersports.”
Ex. C to Notice of Removal at | | 5, 2Roth affidavits claimthat Southern Tier and Corry
Motor Sports, Inc. are separate and distinct legaliesitiEx. B to Notice of Removal at § 2@;
to Notice of Removal &f 24.

Plaintiffs counter with information showing that these entities have a closer relationship
than the affidavits would indicate. Plaintiffs subaitopy of a document entitlédpplication
for Registration of Fictitious Namisubmitted to the Pennsylvania Department of State, which
reflects that Corry Motor Sports, Inc. registered “Leisure Time Fspoets” as a fictitious name
under which it does business. Ex. B to Motion tonlg®d. Plaintiff also submits evidence of a
webpage atvww.leisuretimepowersports.cotinat lists two entitieg the header‘Leisure Time
Honda-Suzuki” in Corry, Pennsylvania, and “Leisure Time Powersports” in tomseNew
York. Ex. H to Motion to Remand@®laintiff also submit other evidence that an entity called
Leisure Time Powersports has presented itself on social media platforeiagtobated in
Pennsylvania. Ex. J, L, K.

There is clearly a factual dispute, and Plaintiffs aaghsonable b&sfor concluding that
the named Corry Defendants may be liable for the negligent actions of tleyeagthat
performed work on Plaintiffs’ ATV in New York. Sorting out the factual questioh@f t

relationship between the entities in Corry, Pennsylvania and Limestone, N&wetprires



litigation of the merits. Certain basic facts are in dispute, and the vari@isHegries that
might give rise toiability, such as joint venture or ostensible agency, require consideration of
complicatedssuesand likely under the laws of two different statésaust resolve all
contested issues of substantive fact in favor of Plaintiffs, anchgoyry into state lawnaynot
be so searching that it transforms into a decision on the merits of the 8alioff, 977 F.2dat
853 (“A claim which can be dismissed only after an intricate analysis of staie hewso
wholly insubstantial and frivolous that it may be disregarded for purposes of giversi
jurisdiction.”)

Becauséhe inclusion of the Corry Defendamisstroys the complete diversity between
Plaintiffs and Defendant Polarisamwithout jurisdiction over these clainamdtherefore | must

remand:

/s/ Gerald Austin McHugh
United States Districiudge

LIt the Corry Defendants can prove they have no legal responsibilitiyefavork performed by the entity
that serviced Plaintiffs’ vehicle, then the claims against them willgbe dismissed. But ultimate success on the
merits is not the test. “It is possible that a party is not fraudulently joimgdhat the claim against that party
ultimately is dismissed for failure to state a claim uporctvinelief may be granted.'d. at852.



