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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GEORGE H. WILSON ) CIVIL ACTION
V. E No. 16-2411
Nancy A. Berryhill*
ACTING COMMISSIONER OF SOCIAL
SECURITY
ORDER

AND NOW, this 14th day of July, 2017, uponconsideration of PlaintiffGeorge H.
Wilson's Motion for Summary Judgmenie Commissioneof Social Securit\{s responseand
Wilson’s reply,and after careful and independent review of the Report and Recommendation of
United States Magistrate Jud@anothy R. Rice Wilson's objections, and the Commissioner’s
responseit is ORDERED

1. Wilson's objections to the Reportand Recommendation (Documedf) are

OVERRULED*

! Nancy A. Berryhillbecame the Acting Commissioner of Social Security on January 23, 2017.
Pursuant to Federal Rule of Civil Procedure 25(d), Berryhill is substituted foly@a¥. Colvin
as the Defendant in this case.

2 Wilson seks review of the denial diis application for Supplemental Security Incotmethe
Commissioner of Social Securityin a decision issuedn January 21, 2015, an Adnistrative
Law Judge (ALJ), applying th8ocial Security Administration’8ve-step sequential evaluation
process for determining whether an individual is disalded20 C.F.R.8 416.920, concluded
Wilson was notdisabledat any timeduring the relevanperiod The ALJ found Wilson was
severely impaired by thaysfunction ofhis major jointsresulting frombone fractures caused by
a motorcycle accidentHowever, the ALJoncludedwilson's severempairmentdid not meet

or medically equak listed impairment Upon consideration of the record, includivglson's
medical records and hearing testimpay well as the hearing testimony of a vocational expert,
the ALJ concludedVilsonretained the residual functional capa¢®FC)to performlight work,
subject tothe additional limitatios that he can stand and walk only two hours during an eight
hour workday, has no functional use of his right arm, and cannot lift above shoulder lével wit
his left arm. Based on this RFC assessmeng¢ ALJfound Wilsonwas capable of performing
his past relevant work as@mmunity outreach workexrs he had actually performed this jol
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alternatively,was capable of working assahool bus monitor, surveillance system monitor, and
compact assembler

In his motion Wilson argues the ALJ’s decision is not supported by substantial evidence
becausehe ALJfailed to(1) properly considewilson’s mental impairments ar{@) support his
RFC assessment with substantial evider©@a February 7, 201the Magistrate Judgesued a
Report and RecommendatidiR&R) addressing these allegedirors concludingthe ALJ’s
decision was supported by substantial evideand recommeridg the Commissioer’s denial
of benefitsbe affirmed. Wilson filed objections tadhe R&R, reassemg the twoissues raised in
his motion.

Under 28 U.S.C8 636(b)(1), this Court reviews de novo “those portions of the report or
specified proposed findings or recommendations to which objection is made.” Upuavale
review of the record, thi€ourt findsWilson’s objections meritless.

As to the first issue, Wilson argues the ALJ erredailing to make ay specificfindings
regarding his mental impairments. The ALJ reviewed the evidergarding mental
impairments, including Wilson’gestimony that he wadepresse@ndfelt unabe to be himself,
his report of posttraumatic stress disorder to Dr. Alexander Klufas in FgbR@d3, the
notationsby Wilson’s primary care physician, Dr. Lawrencéwike, that Wilson reported
suffering fromdepression and posttraumatic stress disordera gy chiatric examinatiomithin
Dr. Alwine’s treatment recordmdicating normal results.As the Magistrate Judge correctly
noted, Wilson had never sought mental health treatmesats never prescribed medication to
address his alleged mental health issues, failed to tésti§e issuesesulted in any funadnal
impairment, and failed to include any psychiatric diagnoses when instructed &l of the
conditions that affected his ability to work in his application SSIbenefits in January 2013.
Thus, #&hough the ALJ failed to make an explicit finding as to Wilson's alleged mental
impairmens, the Court is able to conclude the ALJ neither credited nor ignored mental health
diagnoses because no sudihgnosesexisted in the recordSeeDixon v. Brarnhargd No. 03
5291, 2005 WL 113411, at *7 (E.D. Pa. Jan. 19, 2005) (“At the very least, the ALJ [i]s required
to address each diagnosis and offer some explanation as to why he did or did not afford it
significant weight.”) Lozado v. Barnhart331 F. Supp. 2d 325, 330 (E.D. Pa. 2004 (
reviewing court must be able to determine whetlsggnificant probative evidence was not
credited or simply ignorét(quoting Fargnoli v. Massanari247 F.3d 34, 41 (3d Cir. 20Q))

The ALJ therefore did not err by failing to make an explicit deteation regarding Wilsos’
alleged mental health issue<f. Rutherford v. Barnhart399 F.3d 546, 553 (3d Cir. 2005)
(holding ALJ did not err by failing to consider obesity in disability determination, as plaintiff
“did not raise obesity as an impairment or limitation before the ALJ,” and failéspaxif[y]
how that factor would affect the [ALJ’s] fivetep analysis)Wiggins v. Berryhill No. 16-3991,
2017 WL 1532038, at *8 (E.D. Pa. Feb. 24, 20(holding “plaintiff's argument that th&LJ’s
analysis of plaintiff's mental impairmentas deficient is without merit,” as “the record was
devoid of any mental health treatment notes,” plaintiff's counsel informed tlet#dt plaintiff
had received no treatment regarding his mental health disorder, and plaintiftestied to his
alleged mental disorder limiting his ability to work (ogiLane v. Comm’r of Soc. Sed00 F.
App’x 90, 95 (3d Cir. 2004)))report and recommendation adoptedo. 163991, 2017 WL
1493279 (E.D. Pa. Apr. 26, 201%yilson v. Colvin 218 F. Supp. 3d 439, 451 (E.D. Pa. 2016)
(“It is well-settled that an ALJ is under no obligation to consider impairments that a claimant
does not allege are disablihg.Cefalu v. Barnhart387 F. Supp. 2d 486, 495 (E.D. Pa. 2005)
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(holding ALJ did not err by failing to discuss evidence of plaintiffs mental liminaticas
plaintiff never alleged or offered evidence that he had a mental impairment that waldd s
ability to work and plaintiff testified he had never received any treatmemt & mental health
professional).

Wilson further argues the ALJ erred biailing to resolve the . . insufficiency’ of the
evidencein the record concerning Wils@ mental impairmentspursuant to 20 C.F.R.
§416.920b. The burden lies with the claimant to develop the record regarding his or her
disability because the claimant is in a better position to provide information abouthieisawn
medical conditiori. Money v. Barnhart91 F.App’x 210, 215 (3d Cir. 2004iting Bowenv.
Yuckert 482 U.S. 137, 146 n.5 (1987))THe ALJs only duty in this respecs to ensure that the
claimants complete medical history is developed on the record before finding thaaimant
is not disabled. Id. (citing 20 C.F.R. §16.912(d); see20 C.F.R. §16.920b (providing that an
ALJ may seek additional information when the evidence or record isaorglor insufficient to
make a disability determination}ere, the ALJ was not obligated to further develop the record
becausethere wasno indication the existing record was incomplete, much less that a more
developed recordvould contain any information about tlaleged mental impairmén See
Hornyak v. Colvin No. 15-74E, 2016 WL 1255288, at *1 (W.D. Pa. Mar. 30, 200&)Iding
ALJ did not err infailing to further develoghe record wherelaintiff never communicatetto
the ALJ that certairvidence was missing, nor did [p]laintg§fcounsel ever indicate to the ALJ
that his assistance was needed in order to obtain additional récamdsplaintiff failed to
identify specificrecordsthatactually existd); Glass v. ColvinNo. 14237, 2015 WL5732175,
at *1 (W.D. Pa. Sept. 30, 2018inding “[n]othing n the record . . demonstrate[dhat the ALJ
failed to fulfill his duty” to develop the record where plaintiff failed to indicaig additional
evidence needed to be included in the record).

As to the second issue, the Court agrees with the Magistrate Judge that the ALJ
sufficiently supported his RFC determination with substantial evidence, and tisanWithree
claims of error as to the ALJ’'s RFC determination are meritless.

First, Wilson admits thaan ALJs failureto perform a functiotby-function analysis may
be harmless error if the ALJ’'s RFC is otherwise supported by substantiahee,but argues
thathere, the error was not harmless becauseAthkesupporéd his RFC withWilson’s reported
daily and work activities-“unquantified” activitieshatdo not demonstrate Wilson can work on
a regular and continuous basihe ALJ however properly considered Wilsog'daily activities
and work history during the allegelisability period indetermining the RFCSee Cunningham
v. Comm’r of SocSec, 507 F. App’x 111, 118 (3d Cir. 2018jismissing plaintiff’'s argument
that the “ALJ should not have used her ability to perform some minimal adigitdaily living
to deermine thatshe was able tavork full time” because “it is appropriate for an ALJ to
consider the number and type of activities in which a claimant engages vgleegiag his ordr
residual functional capacity(citing Burns v. Barnhart312 F.3d 113, 1230 (3d Cir. 2002);
Russo v. Astryed21 F. App’x 184, 189 (3d Cir. 2011) (finding substantial evidence supported
ALJ’'s RFC determination, including the fact that plaintiff continued her pastaet work after
the alleged disability onset date, as “lwalone during alleged disability period may show that
claimant can work at a substantial gainful activity” (citing 20 C.8.R04.1571)).

Second Wilson maintains that the ALJ, artle Magistrate Judge, mssated his work
history in the assemblyne and at the salvage yard, and that his actual work was far more
limited thandescribed by the ALJ arithe Magistrate Judge Both the ALJ andhe Magistrate
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2. The Report and Recommendation (DocumentdAPPROVED and ADOPTED,;

3. Harrison’sMotion for Summary Judgme(®ocumentlQ) is DENIED,

4. Judgment is entered affirming the decision of @@mmissioner of Social Security;
and

5. The Clerk of Court is directed to mark this case CLOSED.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Séachez J.

Judge however,accurately summarized Wilson’s work history, as he described it himself, and
Wilson has diled to identify any factual eor that would warrant remand.

Finally, Wilson admits the ALJ’s failure to specifically exiplavhy he did not credit Dr.
Carl Ritner’'s pushing and pulling, postural, and environmental limitations is harmtesshert
argues that, taken together with other “failures to discuss, evaluate, and re¢wneN@encg
the errors warramemand. Because the Court finds the ALJ otherwise adequately discussed and
evaluated the evidence, and agrees with the Magistrate Judge that the @édisisnd“was
supported by VE testimony and provides ample support for the RFC,” R&R 17, the emorsem
harmless and does not warrant remand.

Accordingly, the Court adopts the R&R and deMékson's request for review.



