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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PHANI K. GUTHULA
Plaintiff,

V.
: CIVIL ACTION
JEH JOHNSON, ; NO. 162544
Secretary of U.epartment of
Homeland Securityet al.,
Defendants.

ORDER-MEMORANDUM

AND NOW, this 6" day ofSeptember2017, upon consideration of the parties’
crossmotions for summary judgment (EQ¥0s. 16 and 17), andlaintiff's Response
(ECF No. 18)jt is herebyORDERED that said motions af@ENIED as moot

It is furtherORDERED that this case i®1SM1SSED without prejudice for lack
of subjectmatter jurisdiction fothe reasons set forth herein. The Clerk of Court is
directed taCL OSE this case for statistical and all purposes.

ANALYSIS

Because Plaintiff does not satisfy the “case or controversy” requirameet
Article 111, section2, of the U.S. Constitution, this Court cannot adjudicatentéetsof
this caseand must dismiss for lack of subjectnatter jurisdiction.

l. Relevant Factual and Procedural Background

The following facts are not disputed by the parties. Phani Guthula, an Indian
national, holds an HR visa, which entitles him to reside and work in the United States
for six years so long as hefidly employed by a sponsoring employ&uthula first
obtained H-1B status on October 1, 2013, at the request of his former employer. That H-

1B visa was vied until September 25, 2016.
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Before his H1B status expirgdsuthula experienced a worklated accident and
decided to return to school. On February 18, 2015, he applied for a change of status from
H-1B to F-1, a visa for nomamigrant, fulktime studets at accredited, academic
institutions. He submitted that application on theper Form 1539. Six months later,
while his Form 1539 was still pending, Guthula accepted a job offer anddws
employer applied on his behalf to extend, or revert ®HLB status. That application
is known as the Form [-129The new emioyer filed the Form-129 withexpedited
processing service

Before adjudicating Guthulasorm F539for a change tof (student) statushe
U.S. Citizenship and Immigratiddervice (USCIS)approved hisewemployer's Form
[-129 on October 7, 2015, extending hislB-until September 9, 20180n March 5,
2016,more than a year after submitting his For88B, USCIS deniethatapplication
because he was no longer a stud@ettiat time

Guthulais dissatisfied withthe USCISs decsion to deny higorm 539, a denial
that deprived him of B-statuswvhile he was a studefdr about seven months from
March2, 2015, to October 7, 201%1e claims that, as a result of that demsithetime
he can expect to remain in tlusuntryhas been shortenégy thatsevenmonth periodg
had hebeen granted-E statis for those seven months, then that time period would not
count against the time fw@uld stay on his H-1B visa.

To redress this alleged injury, Guthlblangsthis actionfor adeclaratory
judgment reversing the USCEStecision andn ordedirecting the Department of
Homeland SecurityDHS) to state thahe was on FL status during theevenh-month

periodhe was unemployeahd attending an accreditedtitution Guthula had also



sought an order directing DHS to state that he had not accrued unlawful statushdring t
seveAamonth period, but this concern is no longer an issue because USCIS has agreed
thathemaintained laviul presence during that time.

Because this action raises a purely legal queggotaining tcan administrative
agency'sdecision the parties appropriatefjed crossmotions for summary judgment
without engaging in any discovery other than the production of the administraiord.re
SeelLun Kwai Tsui v. Attorney Gen. of U, 845 F. Supp. 832, 835 (D.D.C. 1978iting
Richards v. Immigration & Naturalization Seré54 F.2d 1173, 1177 (D.C. Cir. 1977),
andDoraiswamy v. Secretary of Lah&@55 F.2d 832 (D.C. Cir. 1976)).

. This Court Lacks Subject-matter Jurisdiction to Adjudicate the Merits

As athreshold mattera federal court must always satisfy itself of its own subject
matter jurisdiction.Storino v. Borough of Point Pleasant Bea8R2 F.3d 293, 296 (3d
Cir. 2003) (“the first and fundamental question is that of jurisdiction . . . . This question
the court is bound to ask and answer for itself, even when not otherwise suggested”
(citing Soc'y Hill Towers Owners’ Ass’'n v. Rend@10 F.3d 168, 175 (3d Cir. 2000)
(quotingSteel Co. v. Citizens for a Better EnB23 U.S. 83, 94 (1998)

To invoke a federatourt’sjurisdiction a plaintiff musthave standing under
Article IlI’s “caseor contraversy” requirement, which demana ‘injury in fact,
causation, and redressabilityShalom Pentecostal Church v. Acting Sec’y U.S. Dep't of
Homeland Sec783 F.3d 156, 161 (3d Cir. 201%)t{ng Lujan v. Defenders of Wildlife,

504 U.S. 555, 559-60 (1992))THe case or controversy requirement must be met

regardless of the type of relief sought, including declaratory relffimstrong World



Indus., Inc. by Wolfson v. Adan®61 F.2d 405, 410 (3d Cir. 199@2)ting Skelly OilCo.
v. Phillips Petroleum Co0339 U.S. 667, 671 (1950)).

Related to the concept of standing is the “ripeness doctrine,” which determines
the proper “timing” fo bringing suit. Id. at411 (citingThomas v. Union Carbide Agric.
Prods. Co.473 U.S. 568, 580 (1986)“[T]he constitutional requirement for ripeness is
injury in fact” New York Shipping Ass’n, Inc. v. Waterfront Comm’n of New York
Harbor, 460 F. App’x 187, 189 (3d Cir. 201@jiting Duke Power Co. v. Carolina Envtl.
Study Grp.438 U.S. 59, 81 (1978)). A “plaintiff need not suffer a completed harm” to
establish ripeness, but when “the plaintiff's action is based on a contingascy,
unlikely that the partieghterests will be dfficiently adverse to give rise to a case or
controversy within the naning of Article IIl.” Armstrong 961 F.2d at 411-12.

Although Defendantslo notdirectly challengeArticle 11l standing or ripeness
theyhaveput thosgurisdictionalrequirements in doulity arguing that Plaintifhas not
yetsuffered, and may never actually suffemnjnjury. Defendant@asserthat Plaintiff has
notyetbeen harmed by the USCISistionbecause hisonimmigrant status could
change btween now and the end of his currentBivisa for a variety of reasons,
including the pogbility that hisnewemployer could apply on his behalf for permanent
residency statuslf that application were granteldlaintiff's alleged injury wouldhever
actually materialize because he would be able to remahe country far longer than the
sevenamonth period at issue. Defendastgygesthat, at the present moment, the only
“impetus for Guthula’s claim is his subjectifear that he may exhaust hislB time

before his employer files a petition.” DeéfSumm. J. Br. 2, ECF No. 17.



Guthula responds thae hasalreadybeen injured by the USCISunreasonable
delay indeciding and ultimately denyirtgs Form #1539 (the application for F-1 status),
because it means that his abilibystay in this country on an HBlhasbeen shortened
the approximatelgevenmonth period during whiche was eligible foF-1 status.Had
USCIS approved the application more quickly, or had USCIS retroactivelyedraimh
F-1 status for those seven months, then Plaintiff cexaiebctto remain in the country on
his H-1B visafor that additionatevenmonth period. Guthula argues that he “should not
be required to have an employer file an application for permanent residencsfiaad
he be required to want” a permanent job offer, “to capture the seven (7) month8of H1-
(sic) that the law, when properly applied, affords him.” Pl.’s Reply 4, ECF No. 18.
Guthula has no response to the argument that his alleged injury has fady yet
materializedor that his fear obeing injuredmay never actuallgome to fruition

Couts generally agree that a vibBalder can sue for injuries caused by the
“arbitrary” or “capricious” denial of an application for a change of nonimamgstatus.
See, e.g., Patel v. Minni€63 F.2d 1042, 1042 (11th Cir. 19&ajfirming district court’s
decision to enter summary judgment upholding INS’s decision to deny changa of vis
status)Mahmood v. Morris477 F. Supp. 702, 704 (E.D. Pa. 1979) (finding INS had
properly denied plaintiff's application to change from visitor to student visas3iBitar
v. U.S. Dep’t of Justiceb82 F. Supp. 417, 420 (D. Colo. 198me)see also Change
from one nonimmigrant category to anothedmmigr. Law and Defense § 3:136
(“Practically speaking, federal district court litigation is now the onlyage®pen for
review of [a denial of anpgplication for change of nonimmigrant status].”) (footnotes

omitted). But none of the caseviewedby this Court involve a situation like this one



where the applicant was denied one status but simultaneously granted anothmsyr, there
eliminating themmediate harm caused by the denial. Nor do the parties citatlagry
authority on point. Indeed, Plaintiff cites no case law whatsoever.

Neither haghe Third Circuit addressed this precise situatibtowever,it has
repeatedly confirmed that “[éggations of ‘possible future injury’ are not sufficient to
satisfy Article 1ll.” Reilly v. Ceridian Corp.664 F.3d 38, 42 (3d Cir. 2011) (quoting
Whitmore v. Arkansagl95 U.S. 149, 158 (1990)JA n injury-in-fact must be concrete in
both a qualitative and temporal sen3&ie complainant must allege an injury to himself
that is distinct and palpable, as distinguished from merely absiraithe alleged harm
must be actual or imminent, not conjectural or hypotheticid. (QquotingWhitmore 495
U.S. at 155) (quotation marks omittdd)mphasis added)'he “imminence requirement
‘ensures that courts do not entertain suits based on speculative or hypothetical har
Id. (quotingWhitmore 495 U.S. at 155). Thus, “ft]protect against feared future event,
the plaintiff must demonstrate that the probability of that future event occurrealis
and substantial, ‘of sufficient immediacy and reality to warrant thenssuaf a
declaratory judgment.”Armstrong 961 F.2d at 412 (citin§alvation Army v.
Department of Community Affair819 F.2d 183, 192 (3d Cir.1990) (quotiatgffel v.
Thompson415 U.S. 452, 460 (1974)).

In Reilly, the Third Circuitengaged in an extended discussion on the “injury in
fact” requirementparticularly in @ases where the allegagury was too speculative,
indefinite or uncertain to satisfy Article lllThere, theplaintiffs sued a payroll
processing firmafter its dataystem, containing plaintiffpersonalidentification

information, had been breached by an unauthohae#ter. 664 F.3d at 40. The



plaintiffs believedthat the breach increased their risk for identity theft and other harms,
because the hackeright“commit future criminal acts by misusing the information,” or
by “making unauthorized transactions[plaintiffs’] names.”Id. at 42(alteration

supplied) The districtcourt dismissed for lack of standing, and the court of appeals
affirmed, concluding that thglaintiffs’ “allegations of hypothetical, future injury” were
insufficient “[u]nless and until these conjectures come.trud. Thecourt of appeals
relied on a series of Supreme Court decisions in which the Court dismissed the cases
because the plaintiffs had “not yet suffer[ed] any harm,” and their “alleged iisj not
‘certainly impending.” Id. at 43. Put simply,if “one cannot describe how the [plaintiffs]
will be injured without beginning the explanation with the word™iflienthe

“prospective damages, described by the [plaintiffs] as cea@nin reality, conjectural.”
Id. (quotingStoring 322 F.3chat297-98).

The same is true in this case. Plaintiff’s alleged injury will only materidlize
intervening circumstancebetween now and the end of his H-1B status on September 9,
2018, affect his ability to stay in this country longer, or shorter, than currempibisd.
Until his status expires and he is obligated to leave the country, or face th®lippsséi
removal, his alleged injury 0 “conjectural’to satisfyArticle Ill. Thus, this Court

lacks subjectnatter jurisdiction at this timand must dismiss theasewithout prejudice.

BY THE COURT:

/s/ C. Darnell Jones, Il
C. Darnell Jones, Il J.




