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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BENJAMIN A., through his parents
MICHAEL and KAREN A., CIVIL ACTION

V. NO. 16-2545

UNIONVILLE -CHADDS FORD
SCHOOL DISTRICT

MEMORANDUM RE: CROSS MOTIONS FOR JUDGMENT ON THE
ADMINISTRATIVE RECORD

Baylson, J. August 14, 2017
l. INTRODUCTION

Thisaction was commenced by Michael and Kareffcallectively, “Parent”) on behalf
of their son, B.A.against the UnionvilkkChadds Ford School District (the “District”Dn
March 13, 2015Parents filed a due process complaint againdDisigict, alleging that itdiled
to provide B.A. dree, appropriate public education (“FAPHE),violation of the Individuals
with Disabilitiesin Educatioml Improvemenict (“IDEA”). Parents also bring claims against
the District undeBSection 5@ of the Rehabilitation Act (“Section 594and the Americas with
Disabilities Act (“ADA”). Parentseekcompensatory education and tuition reimbursement for
that deniglas well as reimbursement for a private neuropsychological report issueptamtber
2014 that the Parents obtained at their own expense.

After five hearing sessions, the Administrative Hearing Offiake McElligott, Esquire
(the “Hearing Officer”)concluded that the District had not denied B.A. a FAPE, andvizas.

not entitled to the relidParentsought.
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Presently before the Court are thetjga' cross motions for judgment on the
administrative record. Having considered the parties’ briefing and theiathative record, we
affirm the findings of the Hearing Officer and therefore grant the Di'stmeotion, and deny the
Parensg’.

. FACTS

In order to consider whether B.A. was, lag Parents claim, denied a FAPE, we must
consider the evidence within the Administrative RecoAR("), including the Hearing Officer’s
Decision and Order, dated February 24, 2016 (“HO Rpt.”), the Hearing transcit&ExXa. 5-
9), and the varioukEPs thremselvegAR, Ex. 11, Parents’ Exhibits, “P”- 13, 15, 17, 19, 20, 24).
As such, tiis necessary to set forth teeidence in some detail.

B.A.* was born on July 1, 2002, and at the time of the Due Process hearinigs2015,
B.A. was thirteeryearsold and in the seventh gradat all relevanttimes B.A. and his Parents
have resided within the District, and B.A. ltpaglifiedunder thdDEA for specially designed
instruction/related services as a student with heaairment;specifically, a seizire disorder.
(HO Rpt. at 2).

B.A. suffered a stroke in utero that has led to epilepsy and a lifelong seizngedis
(HO Rpt.1 2. He also has a condition known as electricaustapilepticus of sleep, an
epileptic condition resistant taedication management where the person haslgubal
seizures during sleepld(). B.A. has also been diagnosed with attention deficit disorder

(“ADD"). (ld.; see als®AR, Ex. 9, Transcript of July 29, 2015 Hearing (“7/29 Tr.”), at 145).

! Thestudent’s initials “B.A.,” rather than his name, are used to protect thieleotnality of the

student.



B.A. has attended the District since kindergarten and has had an Individualizeddfducati
Plan (“IEP”) for all school years(HO Rpt. 2;see als®R, P-1, 5a, 5b, 7, 8, 10, 13, 15, 17, 19,
20, 24).

In May 2010, near the end of B.A.’s firgtade year, the Districe-evaluated B.A., and
produced the May 2010 re-evaluation report (the “May 2010 RR”). (HORBtS). The May
2010 RR found that B.A.’s academic achievement was commensurate witlseafallQ of
115, and so did not identifyym with any learning disability(ld.). Based on the RR, the District
determined that B.A. did not require direct speech and language instruction, hfieci&nA.
as a student with health impairment related to his seizure disorder, and spgeelydéadisorder,
and recormended modifications and specially designed instru¢ti®DIs”) to support him with
social skills/pragmatic communication, direction, transitions, and gross motor gkills Rpt.
196-8 (citing P-3 at 12-18)). Throughout the 2010-2011 and 2011-80i®l years, B.A.’s
IEPswere revised multiple timesld( 19 (citing P-5a, 5b, 7, 8)).

In April 2012, B.A. underwent a neuropsychological evaluation at the Children’s
Hospital of Philadelphia (“CHOP”). In June 2012, a comprehensive neuropsychological
evduation report (the “2012 CHOP Report”) diagnosed B.A. with “Intractable Caxipartial
Epilepsy,” “Encephalopathy, not otherwise specified” and ADD. (HO Rpd; P-12at 5.

After sharing the 2012 CHOP report with the District at the outset of the 2011-2012 w=diol
B.A'’s IEP was revisedgain (SeeP-13 at 1).

Additionally, and in light of the 2012 CHOP Report, in December 2012, the District
conducted an additional evaluation of B.A., and promulgated another re-evaluatiorftheport
“Decenber 2012 RR”). (HO Y 11; P-14; 7/29 Tr. at 159-167). The December 2012 RR found

that B.A.had cognitive/achievemestrengths and weaknesses but that overall, B.A. did not



exhibit anydeficits that would lead to adentification of ay “specificlearning disability. (HO
Rpt. 1 13; P-14 at 22). The December 2012 RR, however, noted that B.A. is “in need of
specially designed instruction,” and “will need adaptations and accommodatibes to t
curriculum in order to make meaningful progress in the regular educatimgseftd.) The
Reportrecommendednter alia, support in reading comprehension sk#isiall group direct
instruction in writing, as well as various strategies to help witlexegitive functioning,
attention, and organizationaffitulties. (HO Rpt.J 17; P-14 at 23

In January 2013, following the issuance of the December 2012 RR, B.A.’s IEP was
revised® (HO Rpt.§ 18; P-15). The January 2013 IEP—which was implemented in the second
half ofthe 2012-2013 schogkar,B.A.’s fourth grade yearcontained three “Measurable
Annual Gals': (1) behavior/task initiation(2) reading comprehension, a(®) written
expressioneach of which indicated a corresponding method of measuring B.A.’s progress and
the frequency with which that progress would be track@L5 at 2022). The January 2013
IEP also contained a chart of “Modifications &idIs” which were categorized to address
B.A.’s specific needs, includingater alia, his“Writing Needs,” “Executive Functioning
Needs,” “So@l Needs,” “Reading Comprehension Suppditgnguage Needs,” and
“Inattention.” (P-15 at 22-27). B.A.’s out of classroom or “pull out instruction” included
“physical therapy for two 3@ninute sessions a month, social skills instruction one time a week

for 20 minutes and written expression for 40 minutes a day.” (AR, Ex. 6, Transcript of

2 The January 2013 IEP was the IEP in place in March 2013, and bounds the evidectiary r
based on the Parents’ complaint in March 2080 Rpt. 18). As the Hearing Officer explainednd

the Third Circuit recently heldhe IDEA imposes a filing requirement of two years from the date when a
complaining party knew or should have known of the violations which form the bakes asmplaint.

Here, Parents’ filed their due process complaint in March 2015, and the Heé#ioey @@und the scope

of the Parents’ claim for remgavould be limited to March 2013(HO Rpt. at 4see7/29 Tr. at 557);
seeG.L. v. Ligonier Valley Sch. Dist. Auth., 802 F.3d 601, 604 (3d Cir. 20PaJents do not
challenge that ruling in the instant appeal.




September 2, 2015 Hearing, “9/2 Tr.,” at 396). Under the terms of the January 2013 IEP, B.A.
spent 85% of the day in regular education. (HO Rpf; P-15 at 32.

Erika Johnson, B.A.’s regular education fourth grade teacher, testifiad Hearing
about how she implemented B.A.’s January 2013 IE52eAR, Ex. 7, August 21, 2015 Hearing
Transcript, “8/21 Tr.”). For instance, Ms. Johnsestified that shéelpedB.A. with task
completion by usingnter alia, “a timer on his desk,” “checklists,” “chunk[ing] the task,” and
“reward systems.” (8/21 Tr. at 356-60). She also worked with him on organizatiors{dkill
at 363 (“I would check his homework planner to make sure he wrote down his homework” and
“helped him organize his deskd “try[] to teach him how to do it himselff) as well as reading
skills (id. at 368-9 (“I would . . . chunk the test” and ask “basic comprehension questions as he
was reading to mke sure he was reading and checkin®))n Ms. Johnson testified that she
believed that B.A. made meaningful educational progress in fourth griadat 372-3).

Jennifer Corcoran, B.A.’s fourth grade learning support teacher, also tedtibiedheow
she implemented B.A.’s January 2013 JEPecificallywith regardto the SDIs that were
outlinedtherein (9/2 Tr. at 395). Ms. Corcoranclassroom was a special education classroom,
and B.A. came to her classroom, in which there were about eight other students, féor&pout
minutes per day fowriting instruction. [d. at 3967). Ms. Corcoran also went into B.A.’s
regular education classroom “daily” to check on him, pursuant to the SDIs, and to provide
“visual support.” [d. at 398). When askd about why there was no “direct instruction listed for
executive functioning skills” in the January 2013 IEP, Ms. Corcoran responded, “[t]he words
direct instruction for executive functioning skills aren’t used, but there aredishvincorporate a
lot more SDIs to address his executive functioning neadsauthentic settings (ld. at488-

491). She explained that she did not employ “pull out [executive functiodimeg} instruction”



with B.A. because she “thinks it's important to teach executimetioning kird of skills while
they're doing it” and in “real life situatioris (Id. at 491). Ms. Corcoran also explained how she
helped B.A. with organization (id. at 467) aadk completion in her class, namely with
“redirection or chunking” and “scheduled breaks,” as a result of which she noticed imprdvem
(Id. at 450-454). Ms. Corcoran testified that her goal for B.A. was “to get [him] to doythis b
himself using the strategies that [she and Ms. Johnson] gave Hamat 472).

Ms. Corcaan also testified generalthiat B.A.’s “grades supported that he was in the
right place” such that he did not need to be in small classes at all times, that Higt&oeinem
being with his regular education peers,” and that she was “pleased with the ptbhgt¢B.A.]
made in fourth grade[.]”1d. at 495-6).

David Lichter, B.A.’s fifth gradeegular educatiomath teacher for the first quarter of
the 2013-2014 school year, also testified as to how he worked with B.A. to implement the
January 2018EP. (7/29 Tr.at 318). He acknowledged that B.A. had issues with respect to time
management, task initiation, and organization, @estribecis main concern with respect to
B.A. as his “inattentiori. (Id. at 318-320; 334)Mr. Lichter testified thahe implementethe
SDIs that were to benplemented in regulahe education environments, suchresdructing
B.A. to usea calendar or planneand to organize his materials so that he could turn in his
homework assignments. (Id. at 330-333).

Mr. Lichter also testified about hawe asked B.A.d go into the hallway with him
“several times,” which was a “last” resaot get B.A. to focus,_(id. at 338-340; 360). When
asked, Mr. Lichter specifically noted that sending B.A. into the hallway wasmirfishment,

like going to the corner or something like that[.Jd.§



Mr. Lichter testified that he emailed B.A.mother to inform her that B.A. would receive
a “D” for the first quarter marking period in msath class (Id. at 342-345).Because B.A. was
not thriving in his class, he and Mrs. Williamson determined that he should move into Mrs.
Williamson'’s class after the firgfuarter, a decision with which Parents agreéd. at 351-2).

In December 2013, B.A.’s IEP team met for its annual consideration of BER;s
which led to the implementation of tdanuary 2014EP. (HO Rpt.|{ 24 37, seeP-17). The
January 2014 IEP contained two “Measureable Anngal$3 (1) Reading Comprehension, and
(2) Writing. (R17 at 17-18). It also contained various “Modifications and SDI[s],” including
ones to address “Writing Needs,” “Executive Functioning Needs,” “Sociald\e#tkading
Comprehension,” and “language needs” and “inattention.” (P-17 at 19t2130 specified that
B.A. would “receive direct instruction in written expression and reading comprehens@n”
special education or learning support setting for 45 minutes per day, 5 days per week. His
“spelling, math, science, and social studies instruction” would occur in the “reggluleation
setting.” (P17 at 24). Under the terms of the January 2014 IEP, B.A. spent 77% of the day in
regular education. (P-17 ay 26; HO RpR9).

Barbara Williamson, B.As regular educatioteacher for most subject, exceptiting
and math (for the first quarter of the yeaekstified about how she implemented B.A.’s January
2014 IEP(AR, Ex. 8, Transcript of July 31, 2015 Hearing, “7/31 Tr.” at 146-209). B.A. was in
Mrs. Williamson'’s regular education class (with twetitsee students and one adult aide) for
reading, spelling, social studies and sciences. Mfilliamson testified that she implemented the
IEP using several strategies regarding task completion and organizatitieabskh as teaching
B.A. how tomake cleck lists and to write things in his planneld. @t 200-201). Mrs.

Williamson also testified that she “provide[d] direct instruction with organizatith all of



[her] students. [B.A.] in particular would be instructed with the class, but theratedypa
because of the needs that were evident in the 1HB. at(149). She further testified thatf
something we were doing [in class] was not enough, specifically if he neededoratering
or writing his assignments down, or if he needed more review of concepts being tlaaight
occurred on a regular basis and changed as the year wentarat 183; 201 Mrs.
Williamson testified that she saw improvement on this dimension throughout Bfth'griade
year. (d.).

Mrs. Williamson explained that B.A. was switched from Mr. Lichter's math ¢taker
classafter the first quarter of fifth gradeecause “he was not making adequate progress” in Mr.
Lichter's class. Ifl. at 193). Ms. Williamson’s math classvhile it hadthe same curriculum as
Mr. Lichter’s class—was smaller (with about fourteen or fifteen students), had two or three other
supporting adults, and moved at a slower palge.af 193-4). Ms. Williamson noted that after
the change, B.A.’s performance in matiproved (Id.).

Andrew Lefkg B.A.’s fifth grade learning support teacher, also testified about how he
helped to implement B.A.’s Janu&2013 and 2014 IE®? See9/2 Tr. at 515-616).In fact, as
Ms. Williamson testifiedMr. Lefko personally went through B.A.’s applicable IEP watchof
B.A.’'s teacherso ensure that it was being implementé€d/31 Tr. at 198). Mr. Lefko testified
that he was aware of all of B.A.’s areas of need, including his “deficits @sffect to executive
functioning skills,” which he considered to be highly related to his issues with orgamiaat
“study skills.” (d. at 518-519; 537 He testified that while there was no “direct poult
instruction,” there was executive functiogimstruction in the clssroom. Id. at 602).

Mr. Lefko testified that because, pursuant to the March 2014 IEP, “learning support f

reading” was added®.A. came tdhis special education classroom for written instruction for



about 45 minutes per day, in a classroom settitiy anywhere from five to eight studentgd. (
at 521-523; 54 He also went to Mr. Lefko 45 minutes per day for reading comprehension, and
was in a small class of students who had a variety of reading related idduas542). He
noted that while, during that time, they worked “predominately” on reading comprehehsin, t
sometimes alsworked on other things.Id. at 554).
In February 2014, Mr. Lefko started agxécutive functioning groypin which B.A. and
two other students met for fifteen minutes per day. (9/2 Tr. at B5MP Lefko believed that
executive functioning “grew as a concern to [B.A.’s mother],” but that it was n6oteeriding
concern from day one.”ld. at 558-9).
Mr. Lefko testified that he believed that B.A. benefited from spending the majority of his
time in regular classes, and that he benefitted from his time with his regulati@dpesrs. (.
at 611). He explained, “[t]here’s so much to be gained by being in a classroom of 23, 25 kids
from listening to their experiences, to have them listen to your experiendes, @onnect|.]”
(Id. at 612). He indicated that he was pleased with B.A.’s progress during fifth grade. (
B.A.’s IEP wasagainrevisedin March 2014 (the “March 2014 IEP")S¢eP-19). The
key modification in the March 2014 IEP was that B.A. would now have “pull out” time devoted
to executive functioning. Specifically, the revision to the executive functionirglifMation
and SDI” stated: “The IEReam has concerns related to [B.A.’s] executive functioning abilities:
Executive Functioning Skills Instruction: 30 min. per day/5 days per wk. for instnuatiactive
listening skills, memory strategies, study strategies, reasoning and atganiz (P-19 at 17;
HO Rpt.q 31; 7/31 Tr. at 172)4 Pursuant to this revision, B.A. would spend 69% of his day in

a regular education classroonid. @t 24; HO Rpt. { 32).



The District held another IEP meeting on May 13, 2014, the purpose of which was to
discusB.A.’s transition from elementary school to middle school, and promulgate B.A.’'s May
2014 IEP. (P-20; HO Rpf.33). TheSDI related to executive functioning remained the same as
stated, as did the percentage of time that B.A. would be in regular educaties.cligs20 at 24,
30). However, in the section explaining the portion of time B.A. would not spend in regular
eduwcation, the May 2014 |IEP stated as follows:

5" Grade:

Reading: 45 min. day/5 days per week

Written Expression: 45 min. day/ 5 days per week

Executive Functioning Skills Instruction: 30 min. per day/ 5 days per week

6" Grade:

Literacy: 45 min. day/ Blays per week

English: 45 min. day/ 5 days per week

Executive Functioning Skills Instruction: 40 min. per dagays per week
(P-20 at 27).Carol Stern testified that, notwithstanding the “?” in the IEP, it was determinted tha
B.A. would receive 40 minutes of instruction 4 out of 6 days in a school cycle, which would
result in either 3 or 4 days of 40-minute instruction per week. (7/31 Tr. at 186-7).

In the summer of 2014, B.A.Parentenrolledhim in a private school summerggram
at the Centrevié School. (7/29 Tr. at 201; SOF 1 9; HO Rpt. § 3veral teehers, including
Ms. JohnsoniMs. Corcorarand Mr. Lefko, testified that B.A. never showed any signs of
“regressions” over schools breaks that would have suggested that bd B8&d @/21Tr. at
370-371; 7/31 Tr. at 203; 9/2 Tr. at 610). Significantly, there was testimony in the record that
B.A.’s family took vacations at the end of B.A.’s fourth and fifth grade yeatscausediim to

miss the last three weeks of scho(®/2 Tr. at 610-613). While B.A. was given assignmemnts

complete during that time, they were not completed.). (
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Also in the summer of 2014, B.A. underwent a private neuropsychological evalaation,
Parents’ expensepnducted by Dr. Kara Schmifthe “Sdmidt Report”). (HO Rpt. | 35; P-23
at 2228, P-31 at 56). The Schmidt Report was thorough and comprehensive, and concluded that
while “[B.A.] is performing remarkably well given the nature and sevefityis neurological
history”—specifically, his “lef thalamic stroke and intractable epilepsytiis weakness “with
regard to executive functioning, imppsjtall aspects of his academic day and home life as well
as his coping skills and ability to develop typical social relationships with his agengeers
(P-23 at 22). The Schmidt Report incorporates a number of recommendations to accommodate
his academic and social needs. For instance:
e B.A. “requires direct specially designed instruction and academic support,” but
“will benefit from grade appropriateurriculum exposure across all classes;
however inclusion and/or co-taught settings should be employed based on his

needs”;

e B.A. “will do best in a small classroom environment with a low stutent-
teacher ratio.”

e B.A. should receive “direct instruction” with regard to “organization and
execution of multistep projects”;

e B.A. should receive “research based instruction” from a “learning support
teacher” in the areas of reading and writing;

e B.A. should receive “assistance with social functioning andrgésecial
coping skills in a group context.

(P-23 at 22-26). The Schmidt Report also provided a list of “additional accommodations” to help
B.A. with his “difficulties with distractibility, impulsivity, attention, working memaapd
sustained mental effort within the classroom settin¢d” gt 26).

Dr. Schmidt reiterated some of the resultb@f Report in her testimony, where she
explained, “many of the struggles that [B.A.] has with regard to acadamtiesns of reading

comprehension and in terms of his written language are due to his executive function, his

11



inattention, and the social weaknesses that he has[.]” Asked how significant, in hem,opini
B.A.’'s executive functioning deficits wershe said, “I think that he has significant executive
functioning deficits, but | think it's [] important to think about it in a broader way, thabake
significant disattention and inconsistency in general.” (8/21 Tr. at 247-48).

Dr. Schmidt testified that B.A. would do best in a “small setting” such as Hill Top as
opposed to a public school in general (8/21 Tr. at 277-8). Dr. Schmidt recotrazed Hill
Top, “[B.A.] does not have exposure to and does not go to school with regular ed pekts[.]” (
at 289).

Dr. Schmidtadmitted on cross examination, that she “did not see [B.A.] when he was a
student at [the District],” nor did she speciflgaecall ever conducting observations at B.A.’s
school. [d. at 285-6). Dr. Schmidt further admitted that she “did not know for the program that
was proposed for [B.A.] how many students would have been in any of his classes at the middl
school.” (d. at 287; 302). Dr. Schmidt did not see B.A.’s IEP except in anticipation for her
Hearing Testimonywhich wasafter she completed the Schmidt Repold.)

In August 2014, Parents informed the District that they intended to place B.A. in a
unilateal private placemerat Hill Top, at public expense. (HO Rft.37). B.A.’s mother
testified that Parents made the decision to send B.A. to Hill Top based on the SRbpartt
(7/29 Tr. at 205).

B.A. was enrolled allill Topin September 2014, where he completed both the 2014-
2015 and 2015-2016 school years (sixth and seventh gra¢te3). At Hill Top, B.A. did not
have an IEP, but rather a so-called personal education plan (“PEP”). (7/29 Tr.atR&HEP
did not contain “goals” in the way that his IEP did, but rather included “skills” tmpeoved

upon, which were based largely on the Schmidt Repfatt.af 255).

12



Parents provided Dr. Schmidt’s reporthe District on October 8, 2014. (7/29 Tr. at
253)

On November 10, 2014, in light of the Schmidt Re@®r.’s IEP team met to revésthe
IEP (the “November 2014 IEP”) to further expand the support provided to B.A. at thietDistr
(SeeP-24; 9/2 Tr. at 680-1 (“Q: And as a result of this letter did you determine thathibel Sc
District should hold an IEP meeting for [B.A.]? A: Yes.”)). The Distrieavily utilized the
Schmidt Report in revising B.A.’s November 2014 IEBe€7/31 Tr. at 41-48 (Carol Stern
discussing in detail the incorporation of the Schmidt Reporthetdlovember 2014EP)).

A close review of the “Accommodations and SDI” portion of the November 2014 IEP
reveals that virtually all of Dr. Schmidt’'s recommendations were incogzbrato this IEP.
(SOFY 156; 7/29 Trat 4660). For instance, the November 2014 [EPPadded a measurable
goalof “Listening Skills” (P24 at 21){2) placed B.A. in a small classroom environment for
reading, written expression, executive functioning and social skill (P-29;483@alled forin-
class support in the areas of batteech/languagend math (id.7/31 Tr.at49), and(4) listed a
number of classroom accommodations “to address focus and atteriie24 at 28) With all of
these accommodations, pursuant to the Novembet IXR, B.A. would still spend 6% of the
day in regular education at the District.-ZR at 36; HO Rpt{ 40).

Carol Sterna sixth grade learning support teacher at the Districtwd®involved in the
drafting of the November 201HEP, testified that she “felextremely positive about [the]
[November] IEP meeting” and that B.A. “would really do well at the middle schd@l31 Tr.
at 38). After going through the November 2014 IEP alongside the Schmidt Report, Ms. Ster

outlined the ways in which each of teeommendations the Schmidt Report were

13



incorporated into the November 2014 IEP, and would have been implement@dhhathyed at
the Districtfor sixth gradeas opposed towansferring tdHill Top. (7/31 Tr. at 10-386-58.

Finally, the Administrave Record reflects that Hill Top provided B.A. with
individualized education programming, and that B.A. has made progress while at Hi[H®p.
Rpt. 1 47; 7/31 Trat 76-142).

1. PROCEDURAL HISTORY

Parents initiated this matter on March 13, 2015, by filispecial educatiodue process
complaint against the Distridty which they alleged that the District denied B.A. a FARter
five days ofevidentiary hearingoccurring on July 29, 2015, July 31, 2015, August 21, 2015,
September 2, 2015, and November 20, 2@i&Hearing Officefound in favor of the District
on all claim. Specifically, the Hearing Officer concluded

e The District, tmough its evaluation processes and repatesitified B.A!s
“consistent” needs in the areas of executive functioningimganvriting, and

social skills;

e The District, through the design of B.A.’s programming, proposed IEPs that wer
reasonably calculated to yield meaningful education benefit; and

e TheDistrict, through the implementation of those IEPs, facilitated B.A.’s learning
and pogress to a significant degree.

(HO Rpt. at 19).

Parents filed the instant complaint on May 24, 2016. (ECPhNovember 22, 2016,
the District filed a motion fojudgment on the administrative record (ECF 12, “District Mot.”),
and accompanying statenteof undisputed facts (ECF 1HOF”). That same day, Parents filed
acrossmotion for judgment on the administrative record (ECF 14, “Parent Mot.”). On Fgbruar
3, 2017, Parents filed an opposition to the District's motion (ECF 18, “Parent Opp’n”), to which

the District filed a reply brief that same day (ECF 17, “District Reply”).
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V. LEGAL FRAMEWORK
A. IDEA Framework
Under the IDEA, states receiving federal educationifugnchust provide every disabled
child with a “free appropriate public education,” referred to as a FAPE. 20 U.S.C. &Ja)12(

The Supreme Court has described a FAPE as consisting of “educational imstspeitially

designed to meet the unique needs of the handicapped child, supported by such services as are

necessary to permit the child ‘to benefit’ from the instruction.” Bd. of Educ. of kbéndr

Hudson Ctrl. Sch. Dist., Westchester Cty. v. Rowley, 458 U.S. 176, 188-89 (1982). Central to

the provision of a FAPE is the IEP, the “program of individualized instruction &br gzecial
education student” that is developed via collaboration between parents and schoolsSdtidley
Dist. v. M.R., 680 F.3d 260, 269 (3d Cir. 2012). “Each IEP must indudessessment of the
child’s current educational performance, must articulate measurable educgdialsabind must

specify the nature of the special services that the school will provR&tehaffer ex rel. Schaffer

v. Weast 546 U.S. 49, 53 (2005).
As the Supreme Court recently clarifiedt]b meet its substantive obligation under the
IDEA, a school must offer an IEP reasonably calculated to enable a child to rogkespr

appropriate in light of the child’s circumstances. Endrew F. ex rel. Joseph F. v. B@ligla

Sch. Dist. RE-1, 137 S. Ct. 988, 999, 197 L. Ed. 2d 335 (2047)EP need not “provide ‘the

® A FAPE consists of “special education and related services that
(A) have been provided at public expense, under public supervision and direction,tent chirge;

(B) meet the standards of the State educational agency;

(C) include an appropriate preschool, elementary school, or secondary scluadibeda the State
involved; and

(D) are provided in conformity with the individualized education prograyired under section 1414(d)
of this title.” 20 U.S.C. § 1401(9).
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optimal level of services,’” or incorporate every program requested by tdés grarents” but
rather need only, at a minimum, “be reasonably calculated to enable the child to receive
meaningful educational benefits in light of the student’s intellectual potenRadley, 680 F.3d

at 269 (quoting D.S. v. Bayonne Bd. of Educ., 602 F.3d 553, 557 (3d Cir. Zidennal

guotations omitted).

If parents believe that their child’s right to a FAPE has been violated, the IDEAgsovi
recourse in the form of an administrative due process hearing. 20 U.S.C. § 1415(f). Should
either party be “aggrieved by the findings and decision” reached aftehsacng, the IDEA
further allows that party to file a civil suit in state or federal coldt8 (i)(2)(A).

“The party challenging the administrative decision bears the burden agpens before
the district court as to each claim challengeRitley, 680 F.3d at 270n evaluating the
arguments of the party challenging the Hearing Officer’s findingsdistrict court must base its
decision on the preponderance of the evidemde8 1415(i)(2)(C)(iii).

B. Standard of Review

The Supreme Court has cautioned that the IDEA’s provision of judicial review is not an
“Invitation to the courts to substitute their own notions of sound educational policy for those of
the school authorities which they reviewRowley, 458 U.S. at 206. To that end, the @@et
forth a unique standard of review for district courts to use when reviewing theds@$
Hearing Officers in cases arising under the IDEA: “due weight” must bedatfdo such
decisions.ld. (“The fact that [20 U.S.C.] § 1415(e) requires thatreviewing court ‘receive the
records of the [state] administrative proceedings’ carries with it the impbedeenent that due
weight shall be given to these proceedings.”). In this Circuit, the “due weiggintdard entails a

“modified de novo” review in which “[flactual findings from the administrative proceedings are
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to be considered prima facie correct,” and the court must explain any rejectiemof3hore

Reg’'l High Sch. Bd. of Educ. v. P.S. exrel. P.S., 381 F.3d 194, 199 (3d Cir. 2004) (quoting S.H.

v. State-Operated Sch. Dist. of City of Newark, 336 F.3d 260, 270 (3d Cir. 2003)).

A district court is to respect the credibility determination of the withesses mdte by
administrative hearing officer unless “nontestimonial evidence” requiteataary conclusion.
Shore, 381 F.3d at 200. The district court is therefore to giveisiegideference” when the
hearing officer affords more or less weight to the testimony of variousteXj@sed upon the

nature of their expertise or the amount of time spent with the dalilpsee alsor.M. ex rel.

T.M. v. Quakertown Cmty. Sch. Dist., No. 16-3915, 2017 WL 1406581, at *13 (E.D. Pa. Apr.

19, 2017).
The Hearing Officer’s legal conclusions are reviewedovo. S.H, 336 F.3d at 270
V. DISCUSSION
A. Parties’ Arguments
(1) District’'s Motion (ECF 12)

The District argues that the Hearing Officattscison should be upheld becauBarents’
contentions amount to no more thardasagregment]” with the District as to the best
educational setting for B.A., aldeyare unable tdemonstrate that the District failed to provide
B.A. with a FAPE. (Disict Mot. at 1). As for the period between March 2013 and June 2014,
for which Parents seedompensatory education, the Distacgues that the administrative record
reflects that B.A. made meaningful progressexecutive functioning and other skills in fourth
and fifth grades, over the course of which his IEP rgpsatedlyevised to address his needs.
(Id. at 1013). As for the 2014-2015 and 2015-2016 school years, for which Parents seek tuition

reimbursementhe District argues that B.A.May 2014IEP (the operative IEP at the time that
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Parents decided to put B.A. in private placemappropriately address®&lA.’s needs in a way
that also allowed him to receive a meaningful educat{tth at 19).

The District argues that should not be petiaed for waiting to finalize the November
2014 IEP until after receiving thatfrom Parentsas the revisions made to it appropriately
incorporated all of the recommendations contained in the Schmidt Rejaort. (

While recognizing that the tuitioimbursement analysis ends if B.A. was provided a
FAPE, te Districtadditionally arguesarguendo, that(1) Hill Top was not an appropriate
placement for B.A.asit’s only meaningful accommodation that differs from what was offered
by the District is srall class sizes (which is not even necessarily beneficial for BaAd)2)
equitable considerations favor the District because Parents did not provide thoe Witt
sufficient notice of their decision to privately place B.A, or an opportunity t@coany
perceived deficiencies in his educational programmifhd at 2122).

(2) Parents’ Oppositionto District's Motion (ECF 18)

Parents arguim respons¢hat the District failed to provide B.A. with a FAPE in two key
ways. Firstthat it failedto provide any systematic, direcistructionin the area of executive
functioning until near the end of his fifth grade year, which prevented B.A. froomgaki
meaningful progress in that area during that time. (Parent Opp’n at 4-8). Secddidfribe
failed to provide B.A. with the small, structured, regular education environment heackquir
order to make meaningful educational progregs. at 12-15). Instead, they argue, B.as in
classes (of around twentliree students) that were either “rather large” ‘@veérwhelming” or

in classes so small that he was deprigkthe benefit of his regular education peets.) (

18



(3) Parents’ Motion (ECF 14)
In their motion seeking judgment on the administrative record, Parents argue traethey
entitled to compensatory education for the period between March 2013 and June 2014 because:

e While B.A.’s IEPs included certain accommodations for executive functioning, they
did not provide for any “direct instruction” in executive functionorgnclude ay
specific goals in executive functioningtil March 2014 As a result, the District was
unable to monitor B.A.’s progress (Parent Mot. at 21-2%, 27

e When B.A. was struggling in fiftgrade math class, he was inappropriately
disciplined and ultimately switched into a “slower paced, lower level, inappt@pria
math class” instead of being offered the support he required in his current asath cl
(Parent Mot. at 25);

e The Hearing Officer laced undue reliance on B.A.’s satisfactory grades in
determining that the District had provided him with a FAPE.

They further argue that they are entitled to tuition reimbursement for ti4e220b and
2015-2016 school years because:

e The May 2014 IEPwhich was the IEP in place at the time Parents made the
decision to place B.A. in Hill Top, was deficient because it lacked “actual
executive functioning goals” and direct instruction in social skills. (Pareital
25);

e While the May 2014 IEP contained goals for reading comprehension and written
expression, they were not implemented in a way that would allow B.A. to make
meaningful progress becauggger alia, his classes were either too large and
“overwhelming” or too small and full of only special education students, which
was a violation of the requirement that B.A. be educated in the Least Restrictiv
Environment (“LRE”) (id. at 37);

e The November 2014 IEP—which Parents were not required to comgiear
deciding whether or not to place B.A.Hitl Top—was alsdanappropriate
because jtinter alia, did not include executive functioning goals, required B.A. to
forego electives in order to receive an executive functioning instruction, otleerwi
failed to provide appropriate “research based” readmaveiting instruction, and
required B.A. to either function in an “overwhelming” regular education
environment or non-LRE compliant special education environméhtat(38
40).
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Parents also repeatedlygue that the Hearing Officer failed to engage with the details of
Parents’ complaints regarding the adequacy of B.A.’s IEPs, and that thadgH8éicer’s
decision was made “in an entirely generic and conclusory fashion.” (Paotrat\26).
B. Analysis
i. Did the Hearing Officer err as a matter of law in denying Parents’
request for compensatory education between March 2013 and June
20147
The IDEA grants district courts broad discretion in fashioning a reme@ydenial of a
FAPE. See20 U.S.C. 8 141(H(2)(C)(iii) (stating that the court “shall grant such relief as the
court determines is appropriate”). Determining what relief is warrantedase by case analysis
under which the “court will evaluate the specific type of relief that is apjteo ensure that a

student is fully compensated for a school district’'s past violations of his ogh&s under the

IDEA and develop an appropriate equitable awafektren C. v. Sch. Dist. of Phila., 612 F.3d

712, 720 (3d Cir. 2010). Compensatory education, or the “replacement of educational services
the child should have received in the first place,” is one possible remedy availatbie f

deprivation of the right to a FAPE. Ferren C. v. Sch. Dist. of Phila., 595 F. Supp. 2d 566, 577

(E.D. Pa. 2009) (quoting Reid v. Dist. of Columbia, 401 F.3d 516, 518 (D.C. Cir. 20858y

H. v. Gilhool, 916 F.2d 865, 872-73 (3d Cir. 1990).
“A disabled studens right to compensatory education accrues wherschool knows
or should know that the student is receiving an inappropriate education.” Lauren W. v.

DeFlaminis 480 F.3d 259, 272 (3d Cir. 2007) (quoting Ridgewood Bd. Of Educ v. N.E. ex rel.

M.E., 172 F.3d 238, 250 (3d Cir. 1999)The right to cenpensatory education arises not from
the denial of an appropriate IEP, but from the denial of appropriate edudationhat is,

“compensatory education is not an appropriate remedy for a purely procedwabriof the
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IDEA.” Me. Sch. Admin. Dist.321 F.3d at 1%eeP.P. ex rel. Michael P. v. W. Chester Area

Sch. Dist., 585 F.3d 727, 739 (3d Cir. 2009). Where compensatory education is warranted, the
student “is entitled to [it] for a period equal to the period of deprivation, excludingrtée t
reasonably required for the school district to rectify the probldo.”
1. Appropriatenessof Operative IEPs
a. Procedural Compliance

Parentsprincipal argument as twhy B.A. was denied FAPE is that the operative IEPs
did not specifically provide fdidirect instruction”or contain “Annual Measurable Goals’the
area of executive functioning. They argue that, in light of the 2010 CHOP Répdntstrict
should have known that B.A. required that kind of instruction in order to receive a FAPE.
(Paent Opp’n at 9).Parents belittle any instruction the Distmiotl provide in the area of
executive functioning, calling itdd hoc and unsystematic,” and amounting to no more than
“basic accommodatiohshat were not measuralibecause they were ngpedfically designated
as goalsn the IEP. (Parent Opp’n at 4; Parent Mot. at 2P-26

As stated above, Parents are only entittedompensatory education if this Cofimds
that B.A. was denied a FAPE during the alleged time period. A violation of one of tiésIDE
procedural safeguards, such as an inappropriate IEP, is only a denial of aifF&RIE Violation

caused substantive harm to the child or his paredticivay Twp. Bd. Of Educ. V. C.Q., No.

12-6812, 2014 WL 1050754, at *5 (D.N.J. Mar 14, 2014) (citing C.H. v. Cape Henlopen Sch.

Dist., 606 F.3d 59, 66 (3d Cir. 2010)). Substantive harm, in turn, occurs only if the procedural
violation “results in a loss of educational opportunity for the student, seriously eepavents

of their participation rights, or causes a deprivation of educational beh&itS. v. Bayonne

Bd. of Educ., 602 F.3d 553, 565 (3d Cir. 2010).
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Here, as the Administrative Record refle@s. received a FAPBetween March 2013
and June 2018ecause heeceived substantial instruction in the area of executive functioning
throughout his fourth and fifth gragears. e fact thathis instruction wasot specifically
referred to aan “Annud Measurable Goal” or “direct instruction” in the IERas neither a
procedural nor substantive violation of the IDEA.

Preliminarily, it is worth noting that executive functioningigarticularlybroad
category of need. One witness, a behavioral apsgifor instance, defined executive
functioning as:

[A] higher level of thinking. It's the ability to selegulate. It is

the ability to have time management and to read social cues and to

navigate tasks; the ability to switch tasks; the abilitgeoe

forward thinking of things one might need ahead of time; social

cues, form relationships, organization.
(7/29 Tr. at 146). SimilarlyasMs. Williamsontestified,the term “executive functioning” is a
broad one, andncompassawmany otheimportantskills—organizatia, time management,
planning, task initiationstudy skills—many of which were, in fact, directly addressed in the
“Annual Measurabl&oals” portion of the IEPs.s€e9/2 Tr. at 437-389/2 Tr. at 419-20).
Parentgshemselves@mnit that exeative functioning is a “global” category, and “includes
organizational skills, attention and focus, planning, listening skills, memorygséstand time
management.” (Parent Opp’n at 5 n.3).

Therefore, it is entirely reasonalite the District to address, in B.A.’s IEP, its concerns

related to his executive functioning skills in other, more specific catagoirithe IEP.See

Parker C. through Todd v. W. Chester Area Sch. Dist., No. CV 16-4836, 2017 WL 2888573, at

*9 (E.D. Pa. July 6, 2017) (recognizing that “[e]xecutive functioning is an expansiveptpnc

involving cognitive functions that control and direct all behavior” and holding that dtisti
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“not required to employ direct instruction to address [the student’s] execlutinaipning]

needs” where those needs were addressed in other aspects of th&xarples of this type of
overlap abound in the Administrative Record. For instance, the December 2012 IEP iacluded
goalrelated to task initiation and addressing B.Adgoidance behavior,” @5 at 21), andhe
December 2013 IER goals for writingand reading comprehension were intended in part to
address B.A.’s issues with organizing his thoughts and executiagdighments. (R7 at 19-

22).

Similarly, the Administrative Record reflects thahe reason the IEP may not have
included “direct instruction” for executive functioning skills was becddsect instruction”
tends to refer to individualized, out-of-classroom instruction (9/2 Tr. at 48%xbatitive
functioning skills are preferably taught in the classroom, “while they’negdb” (9/2 Tr. at
491). As Ms. Corcoran testified, “I teach my students how to use executive functiotig)g ski
like, in authentic settings. . . It's not a pull-out direct instruction, but it’s, lilkehieg as in real
life situatiors.” (9/2 Tr. at 490-91).

Moreover B.A.’s IEP wadrequently revised to include support in the area of executive
functioning. While Parents argue that 8edrequent IERevisionsindicatethat former iterations
of the IEP were not appropriateegParent Opp’n at 8), the revisions only support the Hearing
Officer’'s conclusion that “when the District was confronted with new infdonaand/or saw
needs developing in school, and/or worked on [P]arents’ concerns for [B.A.’s] programming
progress, it revised [his] IEPs or adjusted [his] programming.” (HO Rpt. at 20).

Indeedthe District’s IEP team was required to review B.A.’s IEP at leastadiyrto
determine whether he haglached s stated goals, and to address “lack of progress, necessary

changes arising from reevaluation of the child, and parental input, among othsrtlSridj,
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336 F.3d at 26%citing 20 U.S.C. § 1414(d)(1)(A)(4))Far from proving thénappropriateness
of theformer iteratioss, the District’s revisions demonstrate its diligent compliance with the

provisions of the IDEA.SeeH.D. ex rel. A.S. v. Cent. Bucks Sch. Dist., 902 F. Supp. 2d 614,

624-25 (E.D. Pa. 2012hinding that the administrative record “amply confirms” that the student
was offered a FAPE becausater alia, “revisions to his IEP were made to reflect the
observations and data showing which interventions were and were not succeeding, with
unsuccessful interventions and supports removedaccessful ones retained.”

Periodic IEPrevisions were particutly appropriate in B.A.’s case becayd¢as the
Record reflectsall fourth and fifth grade children needmeinstruction in the area of executive
functioning 6ee9/2 Tr. at 473; 491), ardl.A.’s morepronounced needs become apparent over
the course of thosgitical school years; and (2) B.A.’s epilepsy and ADHD medications were
changing throughout his fourth and fifth grade years,BaAds parents admit thahese
medications coulddve affected his academic and sopralgress. (/29 Tr. at 246).

Accordingly, because of both the nature of B.A.’s observed weaknesses andribhgDist
appropriate effort to address them, the Court agrees with the Hearingr@at there was no
procedural violation of the IDEA.

b. Substantive Compliance

All of the foregoing supports the conclusion that B.AperativelEPsduring the time
between March 2013 and June 2014, as written, were sufficient to provide B.A. a FAPE.
However, even assuming;,guendo, the District’s failure to include executive functioning as an
“Annual Measurable Goal” or area reguan “direct instruction” did amount to a procedural
violation of the IDEA, that omissionidinot amount to a denial afFAPE, such that Parents

would be entitled to compensatory educati&ee e.g, Rodrigues v. Fort Lee Bd. of Educ., 458
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Fed.App'x 124, 127 (3d Cir. 2011) (not precedential) (finding that a lack of measurable goals in
anlEP was a procedural a@r but did not affect a studeasubstantive rights or deny
aFAPEwhere student was mainstreamed and progress was measured by grades and state

proficiency assessment®y;M. ex rel. M.M. v. Sch. Dist. of Philadelphia, 394 FAgp'x 920,

923 (3d Cir. 2010) (not precedential) (finding tHal® lacking annual goals relating to some of a
student's needs stemming from his disability was not a procedural flag tesa substantive
harm because tH&P still provided aFAPE). This conclusion is consistent with the IDEA’s
policy of limiting parents’ ability to pursue claims based on procedural violatiaabe the
compliance of school districts with the IDEA’s procedural requirementsiirdban being a

goal in itself,” is “primarily . . . significant because of theuggments’ impact on students’ and
parents’ substantive rightsD.S, 602 F.3d at 565.

In its Reply, the District relies heavily oh.M., ex rel. M.M. v. Downingtown Area Sch.

Dist., No. 12€CV-5547, 2015 WL 1725091, at *1 (E.D. Pa. Apr. 15, 2015), to support its
contention that “a lack of goals (or “direct instruction”) in executive functioskilds [does not]
lead[] to a denial of FAPE.” (District Reply at5). InL.M., the court explained,

it would [] be inconsistent with the longstanding interpretation of
the IDEA to find that providing a FAPE requires designing specific
monitoring goals for every single recognized need of a disabled
student. . . [A] FAPE is a threshold guarantee of services that
provide a meaningful educational benefit, noedgct education
While a lack of goals or progress monitoriog particular areas of
need may render an IEP procedurally defective, plaintiffs have not
provided evidence that any procedural defects rose to the level of
substantial harm necessary to advire compensatory education or
tuition reimbursement sought.

Id. (quoting_Coleman v. Pottstown Sch. Dist., 983 F. Supp. 2d 543, BfR2eBin part, 581 F.

App’x 141 (3d Cir. 2014).In L.M., the parents had not made that showing simply because the

student’s IEP did not contain goals in the area of “written expressidn.”
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The Court also findk.M. persuasive Here,the Administrative Rcord is replete with
examples of how B.A. was provided with daily personal attention and assistance corateensu
with his needs in the area of executive functioning, notwithstanding any lack ofsgeeils in
his IEPs (Seee.q, 7/31 Tr. at 198-99(F: When [B.A.] was in your class, how did he do with
task completionA: Unsupported, not well. But with support he was able to complete tasks. . .
Q: Over the years did you see improvement with that with [B.A:]Yes.”); 9/2 Tr. at 397-8
(“Q: Did you [Ms. Corcoran] provide any push-in services for [B.A.] in his regularadiduc
classesA: I'm always around in the classrooms, like going into social studies, scatmeking
in on them throughout the day . . . you know, by the IEP | wasn’t mandated to be in the room . . .
[b]ut I just naturally am”).

Accordingly, weagee with the Hearing Officghat“the record taken as a whole shows
that [B.A.] made progress in [his] areas of need, as well as academically[paadlthe
District met its obligations to the student under the [IDEA].” (HO Rpt. £2D20 B.A. receved
instruction and attention in all aspects of his educatiand-n the area of exeitee functioning
in particula—such that he was affordéa meaningful educational benefitwhich is all the
IDEA protects.D.S, 602 F.3d at 557 T'hough the IEP must provide the student with a basic
floor of opportunity, it need not necessarily provide the optimal level of servicgsateaits
might desire for their child.”) (internal citations omitted).

2. Class Size

Parentsother main argument as to how tbestrict denied B.A. a FAPE between March
2013 and June 2014tisat the District consistently placed B.A. in classes that were the wrong
size. That is,Parents argue th& A. wasboth improperly placed iharge classes (@&bout

twenty-four students) bmusehey were “overwhelming,and improperly placedn smalkr,
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learning support classes because deatied him of his right to be educated in the Least
Restrictive Environment (“LRE”)pursuant to thémainstreaming” requirements of the IDE'A
Parentsargue that the only way taveappropriately accommodatdor B.A.’s needs at the
District would have beeto place him in smalbutregular education classefarent Opp’n at
13).

As to the class size being too large to provide B.A. a FAPE, the District is dbaect
there is virtually no evidence in the Administrative Record to suggest that BsA. wa
overwhelmed by the size of his regular education classes. To the contraris gwdence in
the record that B.A. benefitted frabeing in large classes, wheremas exposed to and
connected withhis regular education peersSe9/2 Tr. at 611-12).

Next, while the Hearing Officer did not explicitly analyze the District's clbamze with
IDEA’s mainstreaming requiremenivhich Parents did not raise—he evidently did not find any
violation in that regard because the Hearing Offamrcluded that B.A. was not denied a FAPE,
and noted the precise percentages of the school day harspsgular education classes
pursuant to each operative IEFSe€HO Rpt. at 11 29, 32, 2

Forthe sake of completeness, the Court will apply the Third Circuit’spavbtest for
determining whether a school is in compliance with the IDEA’s mainstreameuigyement

articulated inOberti v. Board of Education of Borough of Clementon School District, 995 F.2d

The “mainstreaming” provision of the IDEA provides, in pertinent part,
“[tlo the maximum extent appropriate, children with disabilities,
including children in public or privatastitutions or other care facilities,
are educated with children who are not disabled, and special classes,
separate schooling, or other removal of children with disabilities from
the regular educational environment occurs only when the nature or
severityof the disability of a child is such that education in regular
classes with the use of supplementary aids and services cannot be
achieved satisfactorily.

20 U.S.C.A. § 141@&)(5)(A).
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1204 (3d Cir. 1992)First, the @urt must ascertain “whether education in the regular classroom,
with the use of supplementary aidglaservices, can be achieved satisfactorilg.’(quoting

Daniel R.R. v. State Bd. of Educ., 874 F.2d 1036, 1048 (5th Cir. 1989)) (internal quotations

omitted). Second, if the Court finds that for the child to benefit educationally he muathkd pl
outside the regular classroom, “the court must decide ‘whether the school haseaaed the
child to the maximum extent appropriateld. (quotingDaniel R.R, 874 F.2d at 1048).

Various factors inform the court’s decision under the first prong, including (Exteat to

which the school endeavored to accommodate the child in a regular classroom, incitiding w
supplemental aids and services, (2) a comparison of the likelpteshed benefits to the child
from the regular programsopposed to those from a special education program, and (3) the
possible detriment to other students of the child’s inclusion in a regular classteam. at
1216-1217. Were a school districtfas given no serious consideration to including the child in
a regular class with such supplementary aids and services and to modifyiegutiae

curriculum to accommodate the child, then it has most likely violated the Act’'s neaimstig
directive.” Id. at 1216.

As to the firstObertifactor, therecord is clear that thRistrict seriously considered and

took steps to include B.A. in a regular classroom. For one, as Mr. Lefko testifi€isthet

was aware of the ways in which B.A. benefittedrirbis regular education classes, and sought to
keep him in regular education classes for as much of the day as possible. (9/2 Td. 2t &kl-
discussed in detaslipra, 11, the District devoted a laif resources to providing B.Avith
supplemental aids and servigedis regular education classes by way of personelassroom

attention and instruction.
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One apt example of the District recognizing B.A.’s weaknesses, yahaklhg every
effort to mainstream him, was its deoisito switch B.As fifth-grade math class from a large
class, where he was not excelling, to a smaller and sloweing class, while still keeping him
in a regular education classroom that offered the same curriculum. (7/31 Tr, BCL&pt. at
20).

Ultimately, the Districtoncluded that B.A. could not benefit from being educated
entirely ina general education environment, even withplementary aidesnd services.
However the Districtalsosatisfied the second prong of @éertitest, in that itook steps to
mainstream B.A. as much as possible, and narrowly tailored the time B.A. sparing
support classrooms to the areas of concaramely writing and readirgidentified in his IEPs.
(SeeP-20 at 2). As a result, B.A. spent more than 2/3 of his day in regular education classes at

all relevanttimes. SeeH.G. ex rel. Davis v. Upper Dublin Sch. Dist., No. CIV. A. 13-1976,

2015 WL 1808538, at *16 (E.D. Pa. Apr. 17, 2015) (appl@begrt, and finding that the
hearing officers “properly concluded that [the student] cannot benefit from éeutated
entirely in a general education environment,” and an IEP in which the student speott thé%o
school day in regular classroom satisfied the requirement that the studentmsreéamed . . .
to the maximum extent possible.”).

For all of the foregoing reasons, we find that the Hearing Officer proprrhdfthat
B.A. was not denied a FAPE for the period between March 2013 and June 20R4&esmtsl are

not entitled to compensatory education for that period.
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ii. Did the Hearing Officer err as a matter of law in denying Parents’
request for tuition reimbursement for the 20142015 and 2015-2016
school years?

Parents additionally seek tuitioeimbursement for the 2014-2015 and 2015-2016 school

years during which they placed B.A. at Hill Top.
IDEA empowers a court “to order school authorities to reimburse parents for thei

expenditures on private special education for a child if the court ultimatelgndeées that such

placement, rather than a proposed IEP, is proper under the Act.” Sch. Comm. Of the Town of

Burlington v. Dep't of Educ., 471 U.S. 359, 369 (1985). Courts apply a stepeanalysis to

determine whether tuition reimbursement is appropriate, known as the Burl@agttartest.

Under the test, the party seeking relief must show: (1) the public school did not préédEa
(2) placement in a private school was proper; and (3) the equities weigh in favor of

reimbursementSeeFlorence Cnty. Sch. Dist. Carter ex rel. Carteb10 U.S. 7, 12-16 (1993);

Burlington, 471 U.S. at 369-70, 373-74.
1. Provision of a FAPE
Pursuant to the IDEA, “a school district provides a FAPE by designing and imylege
an [IEP], which ‘must be reasonably calculated to enable the child to receivinghelan

educational benefits in light of the stutlenntellectual potential.” P.P. ex rel. Michael P. v.

West Chester Area School Djg885 F.3d 727, 729-30 (quoting Shore Reg’'l High Sch. Bd. Of

Educ. V. P.S., 381 F.3d 194, 198 (3d Cir. 2008¢re, as the Hearing Officer correctly found,
“the progamming which controlled the student’s education when the student was unilaterally
enrolled by parents in August 2014 was the IEP of May 2014,” because it was “thiéeisesi-

IEP which parents had in hand before they made their private placement enrollorgohdg]”

(HO Rpt. at 21-22)seeColeman 983 F. Supp. 2d 543, 563 (“evaluation of the adequacy of an

30



IEP can only be determined ‘as of the time it was offered to the student, and not &tsome

date” (quoting Fuhrmann v. East Hannover Bd. Of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993)

(internal citations omitted))Accordingly, the relevant question is whether the May 2014 IEP
was developed and implemented in a way that provided B.A. with a FAPE.
a. Appropriatenessof the May 2014IEP

Parents argue thé&lthough the May 2014 IEP finally, and very belatedly, included some
direct instruction in executive functioning skills,” the May 2014 IEP stalsinappropriate
because (1) “aahl executive functioning Goals . were stil conspicuouslynissing,]” (2) the
amount of daily instruction B.A. received in executive functioning decreased, and (3 B.A
reading comprehension and written expression goalsmwegienplemented in a way that
allowed B.A. to make meaningful progress becaiwsesnot include the kind of research-
based instruction in reading comprehension or written expression recommended iiftirck Sc
Report].” (Parent Opp’at 35-36).

The Administrative Record reflects that tMay 2014 IEP was very similar to the March
20141EP, in that the “Measureable Annual Goalsluded (1) reading comprehension; (2) self-
monitoring his active listening; and (3) writing. Also like the March 2014 IEP, the2@44
IEP contained &st of specific strategies to be implemented relategkaxutive functioning,
including teacher “push-ins” to ensure B.A. understood directions and assignment$aaswe
“Modification and SDI” “to address inattention,” which speciftedt “teachers should monitor
attention and prompt to complete the task.” (Ra20820). Pursuant to the May 2014 IEP, in
each of fifth and sixth grade, B.A. would receive 45 minutes per day, 5 days per wedkah eac
reading and written expressiorle would participate with students without disabilities in the

general education curriculum for spelling, math, science, and social stédidgionally,
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pursuant to both the March 2014 IEP and May 2014 IEP, B.A. would spend 69% of his day in
regular educatin classes.

As Parents point out, one minor change between the March 2014 and May 2014 IEPs was
that, pursuant to the March 2014 IEP, B.A. would receive executive functioning instruction 40
minutes r day, 4 times per 6 day cycle (whereas pursuant to the March 2014 IEP, he would
receive that instructioB0 minutes per day, 5 days per weekhis amounted to somewhere
between 2 hour and 2 hours, 40 minutes of instruction per widekchange amouet to ade
minimus reduction in time devoted to executive functioning instruction for B.A., and did not
amount to the denial of a FAPE. This is particularly true given, as Mr. LeflioeidB.A.’s
small class instruction was “predominately” focused on reading comprehghat sometimes
included working on other skills related to executive functioning. (9/2 Tr. at 554).

For the reasons stated above, supata, 11, we find that the Hearing Officer correctly
found that the May 2014 IEP was sufficiemt its face and as implementéd provide B.A. with
a FAPE.

b. Least Restrictive Environment

Parentsargument thaB.A. was not sufficiently “mainstreamedt the District is
inconsistent—and therefore even less persuashie the context of tuition reimbursement the
2014-2015 and 2015-2016 school yedithe “IDEA requires that disabled students be educated
in the least restrictivappropriate educational environment.” Ridgewqdd/’2 F.3d at 249
(emphasis added).If“the educational environment is not appropriate, then there is no need to
consider whether it is the least restrictiv&’H, 336 F.3d at 265. Applied here, Parents cannot

simultaneously argue that the District environment is not appropriate andishadtithe LRE,
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since the LRE analysis is only applicable in the event that the student’s erstitosrdeemed
appropriate.

Additionally, Parents’ argument with respect to mainstreaming is undermined by the fact
that Parents chose to place B.A. at Hill Taglisableebnly school. While Parents citRose v.

Chester Cty. Intermediate Unio. CIV. A. 95-239, 1996 WL 238699, at *9 (E.D. Pa. May 7,

1996),for the proposition that the matnsaming “requirement does not make sense in the
context of parental placement,” that court said only thatthiestreamingequirement does not
apply to parents. Parents’ argument that B.A.—who would spend 69% of his day in regular
education classeswasdenied a FAPE because he was not adequately mainstreamed is
nonetheless underminég the fact thaParents subsequently placed B.A. at Hill Top, wizeng
amount of mainstreaming was not even an opti®arent Opp’n at 15 n.9).

As the Hearing Officecorrectlyconcluded, the District believed that B.A. would benefit
from being primaty in regular education classes)d appropriately balanced that against his
need for more personalized attention in certain subjddis is also reflected by the fatiat the
time that B.A. spent out of the regular education classroom slowly, and minimalgased
over time, as his specific needs in the areas of executive functioning, atganand social
skills became more pronounced (and different in kind from the normal supports in tlasse are
needed by fourth and fifth gradersbeeHO Rpt. at 20-21; 9/Zr. at 491)

Additionally, while the Schmidt Report, like the District, recognized that B.A. would
benefit from small classes with low studéotteacher ratios, the Schmidt Report did not
recommend the specific accommodations for which Parents advocated, i.e., @ssal ah a
strictly regulareducation environment. Indedearents admit that thesiecision to send B.A. to

Hill Top was explicily based on the Schmidt Report, and Hill Top has only special education
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students.(P-23; 8/21 Tr. at 289). Moreover, Dr. Schmidt admits that she never observed B.A. at
the District, so could not opine on whether the District had struck the right balanes=be
placing B.A. in larger, regular education classes and smaller, leauppgrs classes. (8/21 Tr.
at 300-302).

Accordingly, for he reasons stated above, the Court agrees with the Hearing Officer that
the May 2014 IEP, if implemented, would have provided B.A. with a FAPE. While Paraets we
entitled to reject the May 2014 IEP, they are not entitled to tuition compensatibatfdetision

because the first prong of tBairlington-Cartertest is not satisfiedThe Court need not reaah

this timewhetherHill Top wasan appropriate environment for B.A.,which party the balance
of equities favors. (HO Rpt. at 24).
iii. Did the Hearing Officer err as a matter of law in denying Parents’
request for reimbursement for the Independent Educational
Evaluation by Dr. Schmidt?

In their ComplaintParentsstate that they are entitled to reimbursement for the
Independent Educational Evation (“IEE”) conducted by Dr. Kara Schmjdhough make no
substantive argument in support of the request. (ECF 1 afT&6)District however, argues
that Parents are not entitled the compensation for the IEE because (1)#regsked the
District to pay for it (7/28 Tr. at 252); (2) Parents did not collaborate with thadd&ss to who
would conduct the IEE, antlwas “more likely sought in an effort to support Parents’ position
that [B.A.] should be placed at Hill Top”; (3) Parents never expressed disagredthahtew

2012 Reevaluation Repdrand (4) the 2012 Reevaluation Report was “more than sufficient.”

(District Mot. at 3233).

° The Third Circuit has rejected this argument, and applies thentu@imbursement regulation

broadly to permit reimbursement not only when plaintiffs expressly disagttean evaluation but also
when “the parents] ] fail[ ] to express disagreement with the Distaghluations prior to obtaining their
own” evaluation because unless the regulation is so applied “the regulation [wouldib#é¢g®because
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An IEE is “an evaluation conducted by a qualified examiner who is not employed by the
public agency responsible for the education of the child in question.” 34 C.F.R. §
300.502(a)(3)(i). If a parent disagrees with the reevaluation by the publicyafenparenhas
a right to an IEE, and unless the public agency files a due process complaint bishestads
evaluation was appropriate, the public agency must pay for theltEBt 8 300.502(b)If it is
determined an “agency’s evaluation is appropridtegugh a due process complaint, however,
as here, a parent “still has the right to an IEE, but not at public expense.” 34 C.F.R. §
300.502(b)(3).
The Hearing officer denied Parents’ request for reimbursement for thadé ¢heport,
on thebasis that it:
did not present information that was entirely new for an
understanding of [B.A.’s] needs or potential programming in
school. While it may [] deepen understanding of [B.A.’s] needs, or
help to flesh out furtheredails related to programminghg
Schmidt Report] did not place the parties in a position where the
trajectory of understanding [B.A.’s] needs was changed; and the
programming in the November 20IEP, largely the same as in
the appropriate May 2014 IEP, bears this out.”

(HO Rpt. at27). The Court agrees with tBéstrict andHearing Officer.

The Court further finds that Parents are not entitled to reimbursement f&RHeetause
they sought Dr. Schmidt’s evaluation outside the collaborative process, and only sought
reimbursemeinafter unilaterally contacting Dr. Schmidt. This was presumably bedanae

intended to provide “additional evidence that [the District’s] proposed servicesveglequate,

thereby supporting [Parents’] contention that private placement at pubosxwas

the object of parents’ obtaining their own evaluation is to determine wigrthends exist to challenge
the District’'s.” Warren G. ex rel. Tom G. v. Cumberland Cnty. Sch. DiSi0 F.3d 80, 87 (3d Cir. 1999).
Consequently, the Third Circuit has held reimbursement may be warrantedayemrent does not take a
position with respect to the district’s evaluation or otherwisds'tai express disagreementauren W.

ex rel. Jean W. v. DeFlamini480 F.3d 259, 274-75 (3d Cir. 2007).
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necessary.”L.M., 2015 WL 1725091, at *25 (holding parents not entitled to reimbursement
where the “record demonstrates the evaluation was not obtained by plaintdfsuitation with
the District or with the intention [the student] would consider defendant’s proposethplacs.
Parents are not entitled to reimbursement for an IEErsstainder these circumstances.

iv. Claims under Section 504 of the Rehabilitation Act

Plaintiffs argue the District violated Section 504 of the Rehabilitaiicirby denying
B.A. a FAPE. The District asserts Plaintiffs failed to provide any evidendsafimination
against B.A. so as to create liability under Section 504.

IDEA and Section 504 are similar causes of actdfhile IDEA imposes an affirmative
duty on public schools that accept certain federal funds, Section 504 is a prohibitioh agains
disability discrimination in federally funded progranee29 U.S.C. 8§ 794(a) (“No otherwise
qualified individual with a disability . . . shall, solely by reason of her or his disalig
excluded from participation in, be denied the benefits of, or be subjected to discamurater
any program or activity receiving Federal financial assistancA ’FAPE violation is not per
se violation of Section 504; a plaintiff must still prove all elements of a Section 564 cas

Andrew M. v. Del. County Office of Mental Health and Mental Retardation, 490 F.3d 337, 350

(3d Cir.2007). When a district court finds a child was provided with appropriate IDEA services

however, the court need not reach the Section 504 cl&eaChristen G. v. Lower Merion Sch.

Dist., 919 F. Supp. 793, 821 (E.D. Pa.1996).

As the Hearing Officer concluded, Parents adduced no evidence of discriminatiwn on t
basis of disability, and did not argue that the evidence established a separateranicidist
under§ 504 in addition to the District’alleged denial of FAPE:When parents assert identical

claims under IDEA and Section 504, the findings in favor of a district or the renzsdiessed
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against a district arsatisfied under the IDEA . . . To the extent that Parents intended to pursue a
8 504 claim, it is deemed abandoned or waived based upon lack of evidence/argunhént.
2015 WL 1725091, at *26Here, because B.Avas provided witta FAPE under the IDEA, and
because Parents have provided no evidence of B.A. being subjected to discriminatiom, Par
have provided no basis on which this court could find a Section 504 violation. As such, we
dismissthe claim.
v. Claims under the Americans with Disabilities Act

Parents also request relief under the ADA (ECF 1 at 1), but fail to develop areatgnm

support of this claim. Failure to develop said argument is a sufficient ground feindesuch

claims waived.SeeLaborers’ Intl Union v. Foster Wheeler Cor®26 F.3d 375, 398 (3d Cir.

1994) (“An issue is waived unless a party raises it in its opening brief, and foptmpeses a
passing reference to an issue will. not suffice to bring that issue before this court”)
vi. Attorneys’ Fees and Costs
A court may award attorney’s fees to a “prevailing party” who brought suit UD&#Y.
20 U.S.C. § 1415(i)(3)(B)(i)(1) Because Parentid not “prevail” in this challengeye decline

to award attorney/ fees. See e.g, Hannah L. v. Downingtown Area Sch. Djs2014 WL

3709980, 8*8 (E.D. Pa. July 25, 2014).
VI. Conclusion
For the reasons explained above, Parents’ Motion for Judgment on the Administrative
Record is denied, and the District's Motion for Judgment on the AdministrativedRecor

granted.

0:\Jessica.2016\16-cv-2545, A v. Unionville-Chadds Ford School District\Memo Re Judgment on Admin Record.docx

37



