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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAMELA ROMANO
CIVIL ACTION
V.
NO. 16-02714
WESTGATE RESORTS, LTD.,

a Wholly-owned subsidiary of CENTRAL
FLORIDA INVESTMENTS, INC.,

MEMORANDUM RE: DEFENDANT'S MOTION TO VACATE _ENTRY OF DEFAULT
JUDGMENT

Baylson, J. July 18, 2017
l. Introduction
Plaintiff Pamela Romano (“Plaintiff”) filed this action agailgestgate Resortstd.
(“Defendant”) alleging one count of violation of the Telephone Consumer Proteciobns A
(“TCPA"). (SeeECF 1, Complaint, “Compl.” 1)1 On April 11, 2017, this Court granted
Plaintiff’'s motion for default judgment against Defendant (ECF 10).
Before the Couris Defendant’s motion to vacate the default, dated April 19, 28CF
13, Defendant’s Motion to Vacate, “Def.’s Mot.”), to whiBhaintiff filed an Opposition on May
3, 2017 (ECF 15, Plaintiff's Response to Defendant’s Motion to Vacate, “PIl.’s Opp’n”), and
Defendanfiled aReply on May 10, 2017ECF 16,“Def.’s Reply”).
For the reasons explained below, Defendant’s motioac¢ate will be GRANTED
I. Factual Backgroundand Procedural History
Plaintiff alleges thatn May of 2015, Defendant began to contact her by calling her on
her cellphone. (Compl. § 2Rlaintiff alleges that while she originally caamed tothe calls
“during the first phone call from DefendantRtaintiff's cellular telephone, Plaintiff. . revoked

her consent.{Compl. 11 2-3). On July 3, 2015, after a few montralefedy rocky business
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dealings, Defendant received a letter from Plaintiff's coun@d! at 3). The letter stated that
Defendantadviolated the TCPA by contacting Plaintiff approximately tweinyg times after
Plaintiff hadallegedlyrevokedherconsent in May 2015.1d.).

Defendanforwarded this letter to its counsel, Greenspoon Marder Law (“GMd)). (
On July 13, 2015, GM responded to Plaintiff's lettédeh[ying] [Plaintiff's] allegations
regarding any artificial, prerecorded messdgmsd stating that it “intends to aggressively
defend against any ill-advised lawsuit based upon these allegations shouldfjRiemceed
with these claims.” GM closed by saying that if Plaintiff's coums&l any additional questions
or concerns, he should “not hesitate to contact” GM. (Def.’s Mot, Ex. B, “July 13, 2015™Letter,
at 9.

On June 2, 2016-almost a year after this exchargPlaintiff filed the instanComplaint
against DefendantAccording to Plaintiffshe servethe Complaint with a sumons on one
Paula Clarl(“Clark”™), who was a “team member services specialist (Authorized) desigmated
law to accept service of process on behalf of [Defendamt] June 27, 2016.SE€eECF 2,Proof
of Service.

On August 3, 208, Plaintifffiled a request for default against Defendant,suant to
Federal Rule of Civil Procedure 55(a) (ECF 3). The default was entered based ugftidakig
of Plaintiff’'s counsel in this case, which stated, in pertinent part,

(1) “Defendant was personally sex¥ with a copy of the amended complaint and
summons,which was attached thereto as Exhibit A;

(2) “[A] n answer to the complaint was due on July 18, Pp’1é&nd

(3) Since“Defendant failed to plead or otherwise defend within thmetallowed,”
Defendant was default.

(ECF 31, Affidavit of Lynn Bennecoff Ginsburg).



Seven months later, on March 23, 2017, Plaifitétl its motion for Default Judgement
against Defendanin which Plaintiff requested a total of $37,500 in damages, $1,500 for each of
the alleged twentfive calls in violation of the TCPA(ECF 4, Plaintiff's Motion for Default
Judgment, “Pl.’s Mot.,at 1). In the motion, Plaintiff£ounsel asserted that she “caused a true
and correct copy of the foregoing Plaintiff’'s Motion for Default Judgment. . . to bedsby
certified regular U.S. Mail on [Defendant] who has not entered an appeardhisedase.”

(ECF 43, Pl.’sCertificate of Service).

On April 10, 2017, this Court hellhearingat which Defendant did not appdBICF 7).
The following daypecause Defendant “failed to plead or otherwise defend in this action,” the
Court granted Plaintiff's motion for default judgment, and entered final judgméh&intiff's
favor, rendering Defendant liable Rbaintiff for $37,500 in dmages.(ECF 9.

Defendant avers thatpril 10, 2017was also the first time that PlaintdhdDefendant
communicated sincéuly 13, 2015, the date @M'’s letter to Plaintiff's counsel(Def.’s Mot. at
4). Defendant statethat Plaintiff smotion—which took eighteen days to be delivered via
standard ma#-arrived at Defendant’s address on April 10, 2017, and that GM only learned of it
when one of Defendant’s representatives emailed it, along with correspondenckaintti' &
counsel, on April 11, 2017.1d)).

On April 12, 2017GM attorney Jeffrey Backman (“Backmarginailed Plaintiff's
counsel, informindnerthat Defendant was only made aware of the lawsuit on April 10, 2017,
andthatneither GM nor Defendant had heamlythingfrom Plaintiff since2015. (ECF 13, Ex.

E, “GM Email”). SinceDefendant and GM wemow aware of the motiolBackmancontinued,
theywould “be moving to vacate the judgement,” which, he indicated in a follow up enaail, w

“clearly a mistaké. (Id.).



On April 19, 2017, Defendafited theinstantmotion to \acate, along with its first
Notice of Appearance. (ECF 11, Notice of Appearance; Def.’s Mot. at 5). loiism
Defendant arguehatit was never made aware BRintiff's Complaint,noting that “neither the
manner nor location of service was indicated on the [proof of service] Form.” (Deft.aM).
Defendant further argues that if the Complaint was in fact served on'GlakClark had failed
to follow the established procedure f@ating with legal document$.(Def.’s Mot. at 4).

In supportDefendanfiled the declaration ofAnita Robinson, Defendant’'s employee, in
which she stated thaponsearcing Clark’s “drawers, files and gxails for any documents
regarding te Romano lawsuit,” she found nothing, leading her to concludetthdie extent
[Clark] was actually served . [she]did not follow the system that has been put in place to
ensure the appropriate personnel at Westgate and/or GM are made aware of ghefservic
lawsuits.” (ECF 13, Ex. C, “Robinson Decht 2).

Defendantontends that between June 27, 2016, whHamtiff filed herComplaint, and
April 10, 2017, when default was entered against Defend@laintiff's counse[n]ever
attempfed] to notify or contact GM, the law firm know by Plaintiff's counsel to represent
Westgate.” (Def.’s Mot. 5). Additionallypefendant argues, had it or GM been aware of the

lawsuit, they would have defendadainst it.(Id.)

! Clark was placed on a paid leave of absence in January 2017, returned to work for a

“short period of time” and was placed back on paid leave in April of 20d7.af 5). She has

not participated in the legal proceedings or given a Declaration as of July 10, 2017.

2 In its motion in support of default judgment, Defendants filed the affidavit of Kathryn G
Saft (ECF 13, Ex. 2, “Saft Decl.”), who explained, “to allow GM to promptly and expeadiyi
handle Westgate’s legal matters, Westgate has implemented a system to enallrsetived
lawsuits . . . are properly transmitted to the appropriate personnel at IGMt’ 2.



II. Legal Standard

Rule 55(c) provides that “for good cause shown the court may set aside an entry of
default and, if a judgment has been entered, may likewise set it aside in aceavidhriRule
60(b).” Fed.R. Civ. P. 55(c). Rule 60(b) states, in pertinent part: “on motion and upon such
terms as are just, the county relieve a party or a party’s legal representative from a final
judgment, order, or proceeding for the following reasons: (1) mistake, inadvedapcise, or
excusable neglect[.]Fed.R. Civ. P. 60(b)(2).

Whendeciding whether to vacatedefault judgment, courts take into consideration four
factors associated with FRCP 55(c): (1) whettiigng the default would prejudice the plaintiff;
(2) whether the defendant haprama faciemeritorious defense; (3) whether the defaulting
defendant’s conduct is excusable or culpable; and (4) the effectiveness otiatesaactions.

Emcasco Ins. Co v. Sambrick, 834 F.2d 71, 73 (3d Cir. 1987).

The Court has broad discretion in decidingethter to set aside a default judgment.

Momah, M.D. v. Albert Einstein Med. Ctr., 161 F.R.D. 304, 307 (P&1995). In general,

defaults are not favored because the interests of justice are best served by reastigigrach
the merits.ld. The Thrd Circuit has explicitly stated it “does not favor default judgments and in

a close case, doubts should be resolved in favor of setting aside the default and teachi

merits.” Zawadski de Bueno v. Bueno Castro, 822 F.2d 416, 420 (3d Cir. 1B8&®, motions

to set aside default judgments are construed in favor of the movant. Brokerage €dncept

Nelson Med. Group, 98v-5214, 2000 WL 283849, at {E.D. Pa. Mar.15, 2000).




IV.  Discussion
The subject of the instant motion is whether the Court should exercise its discreti
pursuant to Rule 55(c) and Rule 60(b){1jo grantDefendant’s motion to vacate the default
judgment entered iRlaintiff's favor. (Def.’s Mot. at 1).

Defendant argueits motion to vacate should be granted for various reasons, namely

(1) Defendant’s July 13, 2015 letter to Plaintiff qualifies asaptarancg,” within the
meaning of F.R.C.P. 55(b)(2), such tRéintiff was required te-butfailed to—
provide adequate notice of its Complaints to Defendarit’@Reply at 23);

(2) theCourt lacks personal jurisdiction over Defendasithere was improper service
and Defendant was not the entity involved in the alleged telephone calls that violated
the TCPA;

(3) Plaintiff failed topresent a legitimate cause of action;

(4) Defendant’s failure to timely respond was due to excusable neglect;

(5) Defendant has meritorious desas;

(6) Westgate’s conduct was not culpable; and

(7) Plaintiff would not be prejudiced if the default judgement setsaside.

(Def.’s Mot.at 1-2).

In opposition Plaintiff argues that,

(1) The notice requirement of Rule 55(b)(2) is not applicable in this case bé&vafeselant
never‘appeaged,” within the meaning of the rule, before the April 10, 2b&&ring

(2) The factthat the Court enterealdefault judgemergigainst Defendant is evidence that
Plaintiff plead sufficient facts to stater claim; and

3 In its Reply, Defendant alsygues thathe default judgement should be vacated for lack

of personal jurisdiction. (Def.’s Repat4-7). However, Rule 60(b)(4)—not 60(b)(1)—governs
motions to vacate default judgments for lack of personal jurisdicB@eArpaio v. Dupre, 527
Fed. App’x 108, 111 (3d Cir. 2013) (“The District Court erred by analyzing argumeiats m
under Rule 60(b)(4) within the Rule 60(b)(1) rubric”). Accordingly, since Defendawméd to
vacate, pursuant to Rule 60(b)(1), for “excusable neglect,” the Court will notleothss
alternative, jurisdictional ground.




(3) Defendant has failed to demonstrate good cause to vacate the judgement
(Pl’sOpp’nat 45, 11).
A. Rule 55(b)(2) Noticeof Default

Defendanfirst argues that the entry of default judgment was improper because Plaintiff
failed to satisfy the notice obligation of Rule 55(b)(2), which states, in pertinenthzd “[if]
the party against whom judgment is sougig hppearenh the action, the party . . . shall be
serveal with written notice 6the application for judgment at least 7 days prior to the hearing of
such application.” Fed. R. Civ. P. 55(b)(2) (emphasis added). Plaintiff concedes that@&o not
was gien to Defendant prior to their filing of the application for entry of default judgment
Nevertheless, Plaintiff argues that no notice was needed since Defendant heggpaatéd” in
the action, such that the Rule 55(b)(2) notice requirement was n@&r&dyg

As Defendannotes, courts in this District have interpreted Rule 55(b)(2) to mean that a
party may make eitherfarmal appearance, by filing a notice of appearance with the cowt or
informal appearance, by indicating to the plaintiff a clear intent to defend theSaehNatasha

C. v. Visionquest, Ltd., No. 08v-1903, 2003 WL 21999591, at *2 (E.D. Pa. Aug. 25, 2003)

(citing EROF, Inc. v. Harris, 695 F. Supp. 827, 830 (E.D. Pa. 1988)). eMba@fendant never

formally entered its appearance on the docket, the Court agretisethaly 13, 2013etter sent
to Plaintiff’'s counsel was a clear intention to defend in any legal proceedingt's [Reply at
3) (citing July 13, 2015 Lettef‘[Defendant] intends to aggressively defend against any ill-
advised lawsuit based upon these allegations should your client proceed withdinesevall

be considered an informal appearanceSgeVisionquest, 2003 WL 21999591, at *2 (finding
notice required satisfied where plaintiff receivader alia, “a letter from [defendant’s] counsel

that advised [the plaintiff] of defense counsel’s representation in the matter.”)



Accordingly, the Court finds th&efendantvas entitled to notice at least 7 days prior to

the April 10, 2017, hearingSeeCorestates Leasind997 WL 325798, at *2 (finding

Defendans informal appearanceandated that they be given notice at least seven days prior to
the motion for default judgement hearing).

The failure to give notice does not, however, mandate that the Court vacate the default
judgment.ld. Instead, the decision to set aside the default judgment remains a matter of

discretion pursuant to Rules 55(c) and 60(b). Collex, Inc. v. Walsh, 74 F.R.D. 443, 447 (E.D.

Pa. 1997).
B. Analysis Pursuant to Rule 55(c) and Rule 60(b)

The Court must examine whether to vacate the default judgment in light of four factors
the Third Circuit has outlined:

(1) whether the dfendant has meritorious defenses;

(2) whether the default was the result of the defendant’s culpable conduct

(3) whether the plaintiff will be prejudiced if the default judgement is set aside; and

(4) whether alternative sanctions would be effective

SeeMrs. Ressler’'s Food Products v. K2¥gistics LLC 675 FedApp'x 136, 139-140 (3d Cir.

2017). The Court will consider each factor in turn.
While all four factorsmust be considered, “the threshold consideration is whether the
defendant has alleged facts which would constitute a meritorious defense.”dNuMe

Rehabilitation, Inc. v. TNS Nursing Homes of Pennsylvania, I87 F.R.D. 222, 224 (E.D.

Pa.1999) (citing Resolution Trust Cokp.Forest Grove, In¢c33 F.3d 284, 288 (3d Cir. 1994)).

Here, Defendant haset his threshold by providing a meritorious defense, andethmaining

three factors alsweigh in favor of grantingtss motion to vacate.



a. Defendant has meritorious defenses

In her Complaint, Plaintiff alleges that Defendant violated Section 227 (A)(iL) ©f the
TCPA* by making calls to her cell phone using an artificial or prerecorded voaresht:
revoked her consent to receiving those cBkkfendantargues that ihas set forth a meritorious
defensdo this claimbecause it has asserta@aits Opposition and in the accompanying
Declarations, that: (I'calls made to Plaintiff were made by a live operator and not conducted
through prerecorded/artificial messageg&),“the business records showed that Plaintiff
provided her consent in February 20tgen she purchased the timeshare interestand (3)
“there were ndusiness records indicating that Plaintifvoked’ her consent.” Oef.’s Repy at
9).

“The showing of a meritorious defense is accomplished when allegationsntidef’s
answer, if established at trial, would constitute a complete defense to tre"athited States

v. $55,518.05 in U.S. Currency, 728 F.2d 192, 195 (3d Cir. 188éhsurance Coof America

v. Packaging Coordinators, Inc., 2000 WL 1586081, at *1 (E.D. Pa. Oct. 24, 2000) (to assess
whether the defendant has alleged facts which could constitute a meritoriowsedétee court
may examine the defendant’s answer, or if none was fite allegations in its motion to vacate
the default judgment or set aside entry of defgultA defendanneed not prove thait will win

at trial Emcasco Ins. Co. v. Sambrick, 834 F.2d 71, 74 (3d Cir. 1987). Rather, it is sufficient for

a defendanto show that itslefense is not “facially unmeritoriousld. (quoting_Gross v. Stereo

Component Systems, Inc., 700 F.2d 120, 123 (3d Cir. 1983)). It is not enough, hderever,

4 Section 227(b)(1)(A)(ii) of the TCPA makes it unlawful for any person withituthieed
States to make any call without the prior express consent of the recipient asdttdor
emergency purposes, using an automatic telephone dialing system diicaal @rerecorded
voice to a telephone number assigned to a cellular telephone service.



defendant to allege only “simple denials or conclusory statements.” $55,510.05 in U.S.

Currency 728 F.2cat 195.

The Court finds thaDefendant has proffered a meritorious defense by assartitsg
Opposition, as stated abovkatthe calls made to Plaintiff were not made by an
artificial/prerecorded voicand were magl with Plaintiff's consent (SeeDef.’s Mot. at 16see
alsoDef.’s Reply at 9 These defensgif proven to be true at trialyould absolve Defendant of

liability to Plaintiff. SeeBlue Ribbon Commodity Traders, Inc. v. Progresso Cash & Carry, 07-

cv-4122, 2008 WL 2909360, at *2 (E.D. Pa. July 23, 2008) (finding “the evidence that
[defendant] proffers is irrelevant to the question now before the court of whetrerddaf’s]
claims,if true, would corstitute a meritorious defensg(émphasis iroriginal).

Accordingly, this Court’s inquiry into the merits of Defendant’s defense thgdime,
complete, and this factor weighs in favor of vacating the default judgemenivargl@efendant
a chance to present its defense at trial.

b. Defendant di not engage in culpable conduct

The second factor to consider is whether Defendant’s failure to defend agaimsi'Bla
action was due to “excusable negjeas opposed to any culpable conduct.

“The standard for defendant’s culpability in failing to answer . whisther it acted

willfully or in bad faith.” WPHL TV, Inc. v. Marketing Specialists, In8§-cv-3079, 1988 WL
80041,at*1 (E.D. Pa., Aug. 1, 1988) (holding the defendant’s “neglect in failing to appear or
otherwise respond to the complaint and summons is excusable . . . [because] it was cenfused a

to the validity of service)!

10



Here,there is no evidence to suggest that Defendant acliéally or in bad faith in its
failure to respond to Plaintiff's ComplaiftThe Court accepts Defdants statementhat
neither itnor its CounselGM, waseven aware of Plaintiff €omplaint. SeeDef.’s Mot. at 13).
This contention is corroborated by the Robinsonl&ation, in which shetated shéhad no
knowledge of Ms. Clark actually being served with [Plaintiff's] lawsuit psipend afer
speaking with “other personnel in HR” she found “none of them ha[d] any knowledge of Ms.
Clark’s [service] . . . or any knowledge regarding [Plaintiff's] lawsuibmptio April 2017.” See
Robinson Decl. § 2). Additionally, Defendant offered a credible explanation of isdues,
such that if Clark had followed them after being served with Plaintiff's Contpth&
Complaint would have “been promptly forwarded to the appropriate GM personDeff.”s(
Mot. at4). However, Defendant avers that the summons and Complaint were never seen or
found in Clark’s files. 1d.).

The purpose of a sanction as severe as a default judgment is to deter “flagréitihb”

Emcascp834 F.2d at 75 (citing National Hockey League v. Metro. Hockey Club, Inc., 427 U.S.

639, 643 (1976))Here, ot only is there no evidence of bad faith, but Defendanalsaswith
the exception ofimely responding to the Complaint, been respontv@mmunications from
Plaintiff. For instanceDefendantesponded to Plaintiff within ten days of receivingliy 3,
2015 letter (seeDef.’s Mot. at 3, and responded prompthjter receiving notice of Plaintiff's
default judgement.ld. at 5).

In responseRlaintiff argues thabDefendant’s conduct was culpable becauSigmored

the Complaint that was served [@efendant]. . . and then waited until April 11, 2017, to

> The Court finds credible the declarations provided by Defendant’s employeels, w

propose that Clark allegedly accepted service during a time where she welgingldealth,
and that she did not follow proper procedure or notify appropriate personnel at Detepldaet
of business. See e.q, Saft Decl.; Robinson Decl.)

11



forward the Motion for Default Judgement to its counsal;'teckless disregard” of Plaintiff's
allegations. (Pl.’s Opp’n at 12). However, tl@ourt rejects Plaintiff's argument thisese
actions were the result of “reckless disregdrg’Defendant.As explainedsupra, the Court
accepts Defendants explanatibat no one besides Clark was aware of Plaintiff's Complaint,
andthatDefendantesponded timely once it and GM were apprised of the motion for default
judgment.

Accordingly, the Court is satisfied that Defendant’s conduct in failing to respohd to t
June 27, 2016, service was non-culpable.

c. Plaintiff will not beprejudicedf the default judgment is vacated

The thirdfactar to considers whetherPlaintiff will suffer prejudiceif the Court vacates
the default judgment. A plaintiff suffers prejudice of this kind when “[thijntiff's claim
would be materially impaired because of the loss of evidence, an increased Igoteingiad or
collusion, substantial reliance on the entry of default, or other substantiatfdcBlue Ribbon

Commodity Traders, Inc. v. Quality Foods Distributors, No. CIV.A. 07-4037, 2007 WL

4323001, at *2 (E.D. Pa. Dec. 11, 2007) (quoting Dizzley v. Friends Rehab. Program, 202

F.R.D. 146, 147-148 (E.D. Pa 2001)).

Here,Plaintiff argues thashe wouldsufferprejudiceif the default was vacated because
her phone carrier, Sprint, only keeps phone records for eighteen months, such that her phone
records from the spring of 2015he time of the allegedly unwanted callare ro longer
available (Pl.'sOpp’n at 16-17.

District Courts addressing this type of general “loss of evidence” amguinave
consistently concluded that a “speculative fear of loss of evidence does na& sutfisplay

prejudice.” Quality Foods2007 WL 432001, at *3. Moreovd?|aintiff fails to acknowledge

12



thatmore thareighteemrmonths haalreadyelapsedetween the calls and the entry of default
judgment, such that Plaintiff would not have been able to present the phone records even if
Defendanhad appeared at the April 10, 2017 hearing. (Def.’s Mot at 9).

Finally, Defendant filed its motion to set aside the default judgmentdaipe after the
judgment was entered. Plaintiff fails to identify any risk of prejudice thatasudtrof thisnine-
day delay, and does not suggest that it relied on the entry of deSaefrogressp07-cv-4122,
2008 WL 2909360, at *3 (E.D. Pa. July 23, 20G®ealsq Dizzley, 202 F.R.Dat 147-48
(holding that a three-month delay caused no prejudielpnquest, 2003 WL 21999594t *3
(holding that a two-month delay caused no prejudice).

Accordingly, like many courts in this District, this Court finds that such a delay
cause no prejudice to Plaintiff.

d. AlternativeSanctions

Finally, mindful that “[d]ismissal must be a sanction of last, not first, res@mtasco
834 F.2d at 75, the court must consider whether to impose alternative sangidgumsitive
sanctions are inappropriate absent evidence of bad faith or willful misconduttea the
defendant sets forth a meritorious defense.” Quality E&fiy WL 4323001, at *4. (quoting

Royal Ins. Co. Of Am. v. Packaqging Coordinators, Inc.c@®3231, 2000 WL 1586081, at *3

(E.D. Pa. Oct. 24, 2000)). As discussaghra, Defendant has not shown bad faith or willful
misconduct, and has a meritorious defense. Thus, sanctions are inappropriate.
V. Conclusion
For the foregoing reasons, Defendant’s motiovatoate the default judgment will be

GRANTED.
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O:\Jessica.2016\16v-2714, Romano v. Westgaliédmo Re Def.'s Motion to Vacate Default
Judgment.docx
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