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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DALMATIA IMPORT GROUP, INC., : CIVIL ACTION
etal., :

Plaintiffs, . NO. 16-2767
V.
FOODMATCH, INC. et al.

Defendants.

MEMORANDUM OPINION AND ORDER

This matter has been referred to this Court by the Honorable Edward G. Smith for
discovery purposesPlaintiff Dalmatia Import Group, Inc. (“Dalmatia”) seeks an order that
Defendant FoodMatch, Inc. (“FoodMatchias waive its attorneyclient privilege with respect
to certaincommunications between it and its outside counsel, Richard Feldman, Esquire
(“Feldman”), during October and Novemb2015. Dalmatia bases this request on the fact that
FoodMatch attached certa@émails between its President, Phil Meldrum (“Meldrunaiid
Feldman to an affidavit filed in opposition to a motion for a preliminary injunction that
Dalamatia sought against FoodMatch in parallel litigafileal in the United States District

Court for the Southern District of New York, Dalmatia Import Grp. v. FoodMatch, Mo. 16

Civ. 0933 (GBD) (S.D.N.Y.). Dalmatia contends that this use of privileged attchieey-
information gives rise to a subject matter waiver regarding communicationsdmelodMatch
and Feldman during the relevant period. For the reasons artich&dted Dalmatia’s request

will be denied.

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2016cv02767/518285/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2016cv02767/518285/107/
https://dockets.justia.com/

BACKGROUND

This action arises out of disputes between Dalmatia and FoodMatch over the termination
of aDistribution Agreement undevhich FoodMatch served #sedistributor for Dalmatia fruit
spread products, obtaining the products from manufacturers selected by ®almtasupplying
them to wholesale customers, such as supermdriatits Second Amended Complaint,
Dalmatia alleges, intalia, that FoodMatch and Defendant Lancaster Fine Foods, Inc.
misappropriated its proprietary fruit spread recipes and production process to laocophcat”
line of fruit spreads under FoodMatch’s Divina brand label. Second Am. C(idagal.No. 53)

1 1. FoodMatch has filed adinterclaim alleging that that Dalmatia breached the Distribution
Agreement by “failing and/or refusing to fill” certain orders that Rdatth placed and by
selling products instead to another distributor, Atalanta Gt&palanta”). Answer&

Countercl. (Doc. No. 61314-15.

FoodMatch bases its Counterclaimtbe following allegationsUnder the Distribution
Agreement, FoodMatch w&xalmatia’sexclusive distributor for fruit spread produetghin a
defined territory. Answer & Countercl. § 292. The Distribution Agreement expireenier
31, 2015, but could be automatically extendet.ff 292-93, 295. In a letter dated October 5,
2015, Dalmatia gave notice to FoodMatch that it would not renew the Distribution Agrgem
effectively terminating the agreement as of December 31, 201%.295. During the remaining
term of the Distributn Agreement, FoodMatch was obligated to use its best efforts to promote
the sale of Dalmatia productd, 1 293, while Dalmatia was required to work in good faith to
fulfill FoodMatch’s orders for its products, id.  294. Aftiee notice of terminationDalmatia

intentionally failed to supply FoodMatch with products to fill its orders and informed FaiwtiM

! Because this MemorandunpiBion is primarily for the benefif the parties, the complex

history of the dispute between the parties will only be briefly summarized her
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thatDalmatia’snew distributor, Atalanta, would fill FoodMatch’s customers’ orders #fter
Distribution Agreement expiredd. 1 297-98. Rather than supply FoodMatch with its
products, as required under thes@Bibution Agreement, Dalmatraisrepresented to FoodMatch
that Dalmatia’s product manufacturer, Hermes, located in Croédiaot have sufficient

capacity to fill FoodMatch’s orderdd. 1 298. Dalmatia then stockpiled Hermes’ production of
fruit spread so that Atalanta could sell the products to FoodMatch’s customerskagtame
Dalmatia’s new distributor on January 1, 2016. § 299. The attorneghient communications
currentlyat issue were made during the Octobaktwember 2015 period when FoodMatch was
seeking a supply of Dalmatia’s fruit spreads in order to fill its customeatsi®and Dalmatia
allegedly was withholding that supply.

In January 2016, subsequent to tirenination of the Distribution Agreement,
FoodMatch began selling its own brand of fruit spreads called Divina. Second Am. Compl.
9 128. On February 8, 2016, Dalmatia filetaction in the Southern District of New York
seekinginter alia, to enjoinFoodMatch from using its trade secrets in the production of

FoodMatch’s Divinabrand fruit spread. Compl. 11, Dalmatia Import Grp. v. FoodMatch, Inc.,

No. 16 Civ. 0933 (GBD) (S.D.N.Y. Feb. 18, 20F6/s part of its opposition to Dalmatia’s
request for amjunction, FoodMatch submitted the affidavit tsf Presient, Meldrum.

Meldrum Aff. (Doc. No. 1-74). In his affidavit, Meldrum sets forth FoodMatch’s contention that
Dalmatia had misrepresented that it could not fill FoodMatch’s orders andoc&gikd its
manufactuer’s production to be used by Atalanta, after the termination of FoodMatch’s

distributorship, to supply FoodMatch’s former customers. Meldrum{f2841.

2 The pleadings from the Southern District of New York litigation appear as Docs.INo. 1-

1-148. The Complaint from that action is Doc. No. 1-1.
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Dalmatia relies for its waiver claim on two paragraphs of Meldrum’s affidavitwad
exhibits attached to the affidavit support of those two paragraphBhe first of the two
paragraphs states as follows:

By letterdated October29, 2015 Dalmatiaassertedhat it would not
produce product®r FoodMatchin Croaia andwouldinstead fill all of
FoodMatchs orders throughAtalantaafterthe TerminationDate. Upon
information andbelief, Dalmatiawasusing its factoty in Croaia to producethese
Dalmatia labeled productgfor Atalantas distribution even thoughit was
contractuallyobligatedto meetFoodMatchs ordess. SeeExhibit K.

Meldrum Aff.  33. Exhibit K to the Meldrum Affidavit, submitted to support the
allegations of the foregoing paragraph, consists of an email between FoodMatch’s
purchasing agen§amarah Greene (“Greengdnhd aDalmatiaemployeeJazmine
Sanlley (Sanlley”), which Meldrum forwarded to Feldman along with his own
comments. Letter of Mhael S. NadelEsquire to the Honorable Marilyn Heffley, Ex. D
(September 4, 201§ereinafter* September 4 Nadel Letter®] In the email, Green
forwarded purchase orders to Dalmatia from FoodMatch’s customer, ACME,¢h whi
ACME requested that the arrival dates for its orders be acceletdtedleldrum’s
forwarding email to Feldman reads follows:
Whole foods and their distributor acme pushed up the etas for the last
three container orders we received on October 2 and transmiedhtatiaon
10/5 before we received the notice of termination later that day. Both Whole
Foods and Acme wanted to protect us as they felt it was the right thing to do.
These ship directly to Acme. We also sent the reviszd  Neb [of Hermes]
as he produces these at his plant in Croatia and he has not been receiving orders
from Jazmin, Maia’s [Dalmatia’s elmunder] administrative person. Neb said he

wants and needs to ship and gave us his word that he would honor these and ship
to arrive in December. Let’'s shew this plays out.

3 The exhibits to the Meldrum affidavit are not included in Doc. No. 1-74.
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The ®cond paragraph of the Meldruifidavit at issue here addressesodMatch’s

allegationghat it sought to convince Dalmatia to timely supply it with products and that, when

Dalmatia ultimately agreed to provide FoodMatch with some product froGrotstian

manufacturer, it misrepresented the likely date when the product would be avaitabad as

follows:

We were awarethatif the productwastruly unavailablewe andDalmatia
would losecredibility with customersastheyhad placedrdersfor holiday store
promotions.Thus we pressedalmatia toshipsomeproductto meethese
orders. By emaildatedNovember12 2015 Jazmineinformedustheywere
planningon shippingproducton Thursdayfor an 11 daytransittime. See
Exhibit 0. We knew that it would neverarrive within the time constraints of
thesepurchaserders.

Meldrum Aff.  37. Exhibit Qo that affidavit contains an email from SanlteyMeldrum
stating that Dalmatia was “taking extraordinary measures to get prodembdd/latcli and

would ship the produan a specific date “with an iday transit timé&. September 4 Nadel

Letter Ex. D. Exhibit O to the Meldrum affidavit also contains Meldrum’s email forwarding the

Sanlleyemail to Feldman. The forwarding email states that:

FYI

Interesting that they now can get us product when they said a week ago that they
couldn’t ship a container ordered by whole foods. As the whole foods product
already comes from Croatia, we gang to push for that container to ship first.

This is critical as we have promotions set up at Whole Foods the last two weeks in
December. Then we will ask for a comi@i of regular fig for us. Never heard of

a 11day transit time. Realistically this is a month away considering transit time
and clearance.

DISCUSSION

Dalmatia contends that FoodMatch’s use of the exhibits containing communicaitions w

Feldman inthe Meldrum affidavit in opposition ©almatia’s motion for injunctive relief in the

parallel litigation in New York creates a complete subject matter waiver of theegtient
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privilege for all communications between FoodMatch and Feldman relatifgifilling existing
orders for Whole Foods” in October and November 2015. Letter of Michael S. NadeleBequir
the Honorable Marilyn Heffley at 2 (October 5, 2016). FoodMatch contendhépatvilege

only has been waived as to the communicatamtgally contained in the emails. Letter of
Michael S. SmithEsquire to the Honorable Marilyn Heffley at 2 (October 5, 2016). The United
States Court of Appeals for the Third Circuit has summarized the law regardexgehe of the
privilege waiverthat occurs when a partyakes a partial disclosuref attorneyelient
communications as follows:

Disclosing a communication to a third party unquestionably waives the privilege
A harder question is whether the waiver also ends the privilege as to dag rela
but not disclosed communications. In answering this question, our touchstone is
fairness. . When one party takes advantage of another by selectively disclosing
otherwise privileged communications, courts broaden the waiver as necessary to
eliminate he advantage. Zirn v. VLI Corp., 621 A.2d 773, 781-82 (Del. 1993)
(“The purpose underlying the rule of partial disclosure is one of fairness to
discourage the use of the privilege as a litigation weapon.”) . . . Extending the
waiver, however, is not a punitive measure, so courts do not imply a broader
waiver than necessary to ensure tilbparties are treated fairly. . Moreover,

when the disclosure does not create an unfair advantage, courts typically limit the
waiver to the communications actuallydsed.

In re Teleglobe Commc’ns Corp., 493 F.3d 345, 361 (3d Cir. 288 @mende(Oct. 12, 2007)

(citations and footnote omitted).
Thus when a party makes a partial waiver of the privileg®s privilege is waived only
as to those communicatioastually disclosed, unless a partial waiwould be unfair to the

party’s adversary.”"Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d 1414, 1426

*  “Parties engage partial disclosure when they reveal only segments of privileged

communication. . . . ‘Partial waiver permits a client who has disclosed a portion tdged/i
communications to continue asserting the privilege as to the remaining portionsarhthe s
comnunications.” Harding v. Dana Transp., Inc., 914 F. Supp. 1084, 1092 (D.N.J. 1996)
(quoting Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d 1414, 1426 (3d Cir.
1991).




(3d Cir. 1991). And, when fairness requires a waiver, the waiver is no broader “tharsmnyece

to ensure that all parties are treated fdirlyn re TeleglobeCommcns., 493 F.3d at 3G1see

alsoKing Drug Co. of Florence v. Cephalon, Inc., No. 2@8-1797, 2011 WL 2623306, at *6

(E.D. Pa. July 5, 2011)[A] court will not impose a broader waiver than is necessary to undo an
advantage gained by the party claiming the privil§gdJnfairness may occur “whemparty
attempts to use the communication in a litigationwhere the party “makes factual assertions,
the truth of which can only be assessed by examination of the privileged commusitat

Net2Phone, Inc. v. Ebay, Inc., No. CIV. A. 06-2469 KSH, 2008 WL 8183817, at *10 (D.N.J.

June 26, 2008) (citinbp re IntelCorp.Microprocessor Litig.258 F.R.D. 280 (D. Del. 2008)).

Here, Dalmatia relies on generalized arguments that a litigant should not bedatiowe
simultaneously use privilege as a swardl as a shieldnd that FoodMatch used the attorney-
client communications contained in the exhibits to the Meldrficheait in support of its case.
September 4 Nadel Letter ab5 It makes no effort, however, to specify how the limited use
FoodMatch has made of the two emails at issue has created unfairness to Dalimatia in t
particular circumstances tfis lawsuit FoodMatch has not asserted that the communications
with its counsel that it disclosed in the exhibits toMeddrum dfidavit present it with any
defense to Dalmatia’s claims. In fact, the two emails do not contain any legad, &dv merely

provide factual information from Meldrum tbe attorney

> Examples of a party using a disclosure in a litigation are probigledses in which a party

asserts the attornegfient communication as a substantive defense, such as where a party defends
on the grounds of advice of counsae, e.qg.Glenmede Trust Co. v. Thompson, 56 F.3d 476,

486 (3d Cir. 1995) (trustaeho relieson advice of counsel as defense against claim for breach of
fiduciary duty); Rhone-Poulenc Rorer, Inc. v. Home Indem. Co., 32 F.3d 851, 863 (3d Cir. 1994)
(patent litigant who relies on advice of counsel as defense agkimstof willful infringement);
seealsoHarding 914 F. Supp. at 1096 (employer who relies on investigation by cassel

evidence of its efforts to remediate discrimioatas a defense tocéaim of hostile work

environment).




Moreover, he factual information the emails communicate is not such that the truth of it
only can be assessed by an examination of privileged communications. The firseemaits
the history of an order in which a customer sought expedited delivery and FoodMatch’s
communications with Dalmatia concerning its request to expedite that delivery. Dalaratia
inquire as to the accuracy of the facts stated in the email through the depositians of
FoodMatch witnesses involved in those communications as well as through the rethew of
documents containing the communications. It also can depose the customer’s perBoanel
deposition of Feldman regarding the facts recited in the email is unnecessary.

The secad email addresses the history of FoodMatch’s efforts to obtain delivery of
product from Dalmatia and FoodMatch’s estimate of the likelihood that Dalnoatid provide
a shipment of product from Croatia with an 11-day transit time. Again, other, and undoubtedly
more informed, sources than Feldman exist from which Dalmatia can learn abardutaep of
the facts stated in the email. Thus, this is not a case where a party seeks twnesechént
communications ‘affirmatively in the controversy without permitting its adversary to inquire

into the basis or accuracy of the disclos[ed information]ri’re Linerboard Antitrust Litig.237

F.R.D. 373, 389 (E.D. Pa. 2006) (quoting Calvin Klein Trademark Trust v. Wadl?4eF..

Supp. 2d 207, 21(5.D.N.Y.2000)). Here, Dalmatia has every opportunity to inquire as to the
facts contained in the emails from the parties who participated in the emdrdsramunications
the emails recount. There is no need for Dalmatia to be able to inquire or tlegiew
communications of FoodMatch’s counsel regarding those events, particularlydaogus

knowledge he may have of them is second-h&@gkln re Linerboard237 F.R.D. at 389-90

(rejecting subject matter waiver claim where party had the opporturegptore the facts stated

in the attorney-client communication through other witnesses and documents).sTieere



unfairness to Dalmatia from FoodMatch’s limited prise of the emails and consequenthere
is no basis to extend the waiver of the attorney-client privilege beyond the ¢émeaiiselves.
An appropriate Order follows.
ORDER

AND NOW, this 12" day of October, 2016, upon consideration of thedr of Michael
S. Nadel, Esquire to the Honorable Marilyn Heffley (September 4, 2016); tiee dfdvlichael
H. Smith Esquire to the Honorable Marilyn Heffley (October 5, 2016); and, ¢tter of
MichaelS. Nadel, Esquire to the Honorable Marilyn Heffl®c{obers, 2016),IT IS
ORDERED that Dalmatia’s request that the Court impose on FoodMatchecsufmatter
waiver as to attorneglient communications relating to fulfillingxisting orders for Whole

Foods in October and November 208 BENIED.

BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATE JUDGE




