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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANDREA SESSOMS, :
Plaintiff, : CIVIL ACTION
V.
THE TRUSTEES of the UNIV. of PA., :
d/b/aTHE UNIV. of PA. HEALTH SYS,, : No. 16-2954
Defendant. :

MEMORANDUM

PRATTER, J. MAY 24,2017

Plaintiff Andrea Sessoms brings this employment discrimination suit againstimer fo
employer, the Trustees of the University of Pennsylvgéfann”), under Title VII, the
Americans with Disabilities Act, and the Rehabilitation ABenn has moved for summary
judgment, arguing that Ms. Sessoms’s claims all fail as a matter of law. The €anaronal
argument on May 4, 2017 and will grant Penn’s motion in itsedpt

BACKGROUND

Ms. Sessomsan African American femalepomplains of sexual harassment, disability
discrimination, failure to accommodate, racial discrimination, and retaliatiommection with
her employment as a Human Resources Information Systems Coordinatddaivigrsity of
Pennsylvania Health Syste At the time Ms. Sessoms began working in Human Resources for
the Pennthere was only one other HRCoordinator in her department, a Hispanic male. In
2014, the department was reorganized, and Maria Colawthife femalepecame the new
manager othe HRIS Coordinator team. Her supervisor was Margaret Aléondhite female).

Another white female was also hired as an HRIS Coordinator in 2014.
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In early 2014, Ms. Sessoms received a performance review, on which she steeshb
a 2 (threshold) aha 3 (target). Ms. Colavita characteriddsl. Sessoms’performance as
inconsistentbut also testified e deposition that Ms. Sessoms’s performance was, at that
particularpointin time, satisfactory In April 2014, at the same time that Ms. Sessoms’s mother
suddenly fell seriously ill, Ms. Sessoms’s work performance began to decline. BerSe&s
mother passed away in May 2014, and Ms. Sessoms took two weeks of\savigessoms
returned to work; her performance continued to declivis. Sessomargues that Perwifers no
proof of this decline in work performance beyond the testimony of Ms. Colavita, buteimitt
that because of her grief over her mothdeéathand memory problemshe may have made
errors.

After Ms. Colavita became her supervisor, Ms. Sessoms claims that she vieskede
at meetings and verbally abused, unlike her non-blackdisailed cenvorkers. Ms. Sessoms
also claims that Ms. Colavitearassed her in a different way by touchifg Sessoms’siner
thigh during a one-on-one meeting in September 2014, while discussing an incident 8t the pa
between Ms. Colavita and a male supervisor. Ms. Sessoms complained about Ms.’€olavita
treatment of her to Ms. Alford and to others on multiple occasions, to no avail.

On September 12, 2014, Ms. Sessoms received a written coautrimgdue to her poor
performance, pursuant to the department’s polidids. Sessoms claims that the coaching was
written by Ms. Colavita, but signed by Ms. Alfordhe written coaching was presented to Ms.
Sessoms at a meeting attended by her, Ms. Colavita, and Ms. AligstdSessoms claims that
during that meeting, Ms. Colavita made a derogatory comment about her disatdlihely,
that Ms. Colavita said that her medipabblems did not mattetOn that same date, Ms. Sessoms

requested leave pursuant to the FMhécause of acute stress disorder, major depressive



disorder, and memory issues. The request was approved. While on leave, Ms. Sessams fi
charge of discrinmation with the EEOC. After she had exhaustedHhItA leave, Ms.
Sessoms was permitted to take 12 more weeks of medical pragaant td?enrs employment
policies

On March 4, 2015, after her expiration of 24 weeks of |e€Reanreached out to Ms.
Sessoms to invite her to submit a Certificate of Return to Work and/or an EmplaysssRier
Reasonable Accommodation. On March 16, 2015, Ms. Sessoms submitted these forms, on
which she indicated that she could not return to work without restrictidms pdrties then met
to discuss possible accommodations on April 13, 2015. Ms. Sessoms requested four items: (1) a
parttime schedule, (2) time upon returning to work to become reacquainted with proce®jures, (
ergonomic review of workspaceand (4) transfer to a supervisor other than Ms. Colaf&nn
offered all of the accommodations except fossignment to a new a supervioAlthough she
may havanitially accepted the offeor in somewvay indicated that acceptance was likd\§s.
Sessoms everdlly rejected the offered accommodations, claiming that acceghimywould be
against medical adviceMs. Sessoms notes that she could have worked for another analyst or
senior coordinator, or in another department, but that none of those optiondferae to her.
She does not, however, identify any other open positions for which she was quélifiégril
22, 2015, Ms. Sessoms was terminated. Accordifgto the termination was solely due to
Ms. Sessoms’s refusal to return to work with reasonable accommodations. MsSess

eventually replaced with an Africalamerican female with a disability.

! Ms. Sessoms argues that she did not ask for this, but it is included in tineethibation and, in any
event,Pennagreed to that accommodation.

2 There is some dispute over whether the-paré hoursultimatelyoffered to Ms. Sessoms were the ones
she wanted- she now claims that 10 a.m. to 2 p.m. were the only hours offered, and that theseet®urs w
the busiestitne of the day and thus not appropriate for her.



Ms. Sessoms filed this suit in June, 2016, seeking damages for failure taveutate
her disability; racial, gender, and disability discrimioatiand retaliation. After the completion
of discovery, Penn filed the pending motion for summary judgment, seeking dismiaaifof
Ms. Sessoms’s claims.

LEGAL STANDARD

A court shall grant a motion for summary judgment “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed.R. Civ. P. 56(a). An issue is “genuine” if there is a sufficient evidentiary basis on
which a reasonable jury could return a verdict for the non-moving pieaycher v. Cnty. of
Bucks 455 F.3d 418, 423 (3d Cir. 2006) (citiAgderson v. Liberty Lobby, Inel77 U.S. 242,

248 (1986)).A factual dispute is “material” if it might affect the outcome of the case under
governing law.lId. (citing Anderson477 U.S. at 248). Under Rule 56, the Court must view the
evidence presented on the motion in the light most favorable to the non-movingSeety.
Anderson477 U.S. at 255. However, “[ulnsupported assertions, conclusory allegations, or mere
suspicions are insufficient to overcome a motion for summary judgmBetts v. New Castle

Youth Dev. Ctr.621 F.3d 249, 252 (3d Cir. 2010).

The movant bears the initial responsibility for informing @wurt of the basis for the
motion for summary judgment and identifying those portions of the record that dest®tise
absence of a genuine issue of material f&xlotex Corp. v. Catretd77 U.S. 317, 323 (1986).
Where the non-moving party bears the burden of proof on a particular issue, the pawtyisg
initial burden can be met simply by “pointing out to the district court that thare absence of
evidence to support the nonmoving pastgase.”’ld. at 325. After the moving party has met the

initial burden, the non-moving party must setliospecific facts showing that there is a



genuinely disputed factual issue for trial by “citing to particular parts ténmmaés in the record,
including depositions, documents, electronically stored information, affidavits laratemns,
stipulations . . , admissions, interrogatory answers, or other materials” or by “showirtp¢ha
materials cited do not establish the absence or presence of a genuine dispdtB.”Civ. P.
56(c). Summary judgment is appropriate if the ranving party fails to rebut by making a
factual showing “sufficient to establish the existence of an element esselfttial partys case,
and on which that party will bear the burden of proof at tr@klotex,477 U.S. at 322.
DiscussioN

A. Failure to Accommodate claim

First, Pennargues that Ms. Sessoms has not shown that it failed to make reasonable
accommodations to enable her to return to work, in that the only accommodation it regested w
her request for a different superviséRiscrimination under the ADA encompasses not only
adverse actions motivated by prejudice and fear of disabilities, but also sthilde to make
reasonabl@accommodations for a plaintif’disabilities.” Taylorv. Phoenixvik Sch. Dist.184
F.3d 296, 306 (3d Cir. 1999). For an employer “to be found liable for discrimination on the basis
of failure to accommodatethe plaintiff must prove ‘(1)s]he is a disabled person within the
meaning of the ADA; (2)s]he is otherwise qualified to perform the essential functionigeof t
job, with or without reasonable accommodations by the employer; afg]l{8)has suffered an
otherwise adverse employment decision as a result of discrimination . . . [whiblg i
contextincludel[s] refusing to make reasonable accommodations farmdiff's disabilities.”
Hohiderv. United Parcel Service, In&74 F.3d169, 186—87 (3d Cir. 2009) (quotiigilliams

v. Phila. Housing Auth. Polic&80 F.3d 751, 761 (3d Cir. 1999%internal quotations omitted).



Pennargues thaMs. Sessoms’sequesfor a new supervisoras not reasonable as a
matter of law, citing EEOC enforcementidglines and case lavSee Taylar184 F.3chat 319
n.10 (“a disabled employee is not entitled to a supervisor ideally suited to his oetigi)ne
Gaul v. Lucent Tech., Incl34 F.3d 576 (3d Cir. 1998) (request to be transferred away from co-
worker causing employee stress was not reason@lde)y. Cty. Of LebanagriNo. 13CV-

02930, 2014 WL 4792135, at *10 (M.D. Pa. Sept. 23, 2014) (finding a request fterardif
supervisor unreasonable as a matter of [&njorcement Guidance: Reasonable
Accommodation and Undue Hardship Under the Americans with Disabilities Ac$tiQu&3
(EEOC Notice No. 915.002, Oct. 17, 2002) (“An employer does not have to provide an
employee with a new supervisor as a reasonable accommodation.”).

Pennalso argues that because Ms. Sesseassthe one who rejected the reasonable
accommodations and insisted upon an unreasonable one, she was at fault for the breakdown in
the interactive process and therefore cannot now complaiRénatvas at fault.Yovtcheva v.

City of Philadelphia Watebep’t, 518 Fed App’x. 116, 121 (3d Cir. 2013) (“An individual with
a disability is not required to accept an accommodation, aid, service, opportunityfdr bene
which such qualified individual chooses not to accept. . . However, if such individual eejects
reasonable accommodation . . . that is necessary to enable the individual to perfosarttia es
functions of the position held or desired, and cannot, as a result of that rejection, pgesform t
essential functions of the position, the individual will not be considered qualjfied.”

Ms. Sessomeesponds by arguing that the failure to accommodate started in the months
leading to September 2014, in that she reported health concerns as well asemriag ds.
Colavita during that timand no one offered any accommodations to assist3ter.argues that

her employer was aware of her medical condition and of her requests for hefpajoorg



about Ms. Colavita and complaining about memory problems), which trig§ere® duty to

enter intoaninteractive process. She also arguesghatdid not necessarily want to stay in her
old job with a different supervisor, but that she was open to any job working for someone other
than Ms. Colavita, and th&enndid not give her any such options. She contends that she did
not have enough time to find other open positions ®é&hnon her own.She argues that she

had a problem with the part-time hours propose@dynas well, but even different part time

hours would not have addressed her concern about working for Ms. Cdlavita.

Pennreplies that Ms. Sessoms has not pointed to any evidence that she requested an
accommodation prior to September 2014. It also denies that Ms. Sessoms everdequeste
different job, or thaPennin any way prevented h&om looking at the publicly available job
listings on its website and applyifgr any of them MoreoverPennargues that Ms. Sessoms
has the obligation at this stage to identify open positions for which she wasegaifd that
she has not done s&ee Castellani v. Bucks Cnty. Municipal®$1 Fed. App’x. 774, 777 (3d
Cir. 2009) (“If the employee cannot be reasonably accommodated in her previous position, she
must identify another position that is vacant and funded, at or below her level, farshikics
gualified to perform the essential functions. . . if, after an opportunity for discovery, the
employee still has not identified a position into which she could have transferreduthenast
grant summary judgment in favor of the defendafitnternal citations omittedponahue v.
Consolidated Rail Corp224 F.3d 226, 234 (3d Cir. 2000) (fjlp failureto-transfer case, if,

after a full opportunity for discovery, the summary judgment record is insulfimesstablish

¥ Ms. Sessoms also points to internal documents that show that Beansemay have advised the
decisionmakers to offer Ms. Sessoms the opportunity to find a new position somewdeeadPeinn
Sheclaims the fact that the decisiomakers did not offer her any other jobs, against advice of coissel,
proof thatPennacted in bad faith during the interactive procd3snn naturally, argues that it does not
matter what counsel recommendaditimately, though, becaudds. Sessombas not shown any
evidence or even made the suggestiat there were open positions that she was qualified to peitorm,
does not matter whethBennoffered her another job.
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the existence of an amypriate position into which the plaintiff could have been transferred,
summary judgment must beagted in favor of the defendaneven if it also appears that the
defendant failed to engage in good faith in the interactive progess.”

Regardless of who acted in what manner during the interactive procsestedr that
there were no accommodations that Peould haveofferedthat would have made Ms. Sessoms
accept her prior position with Ms. Colavita as a supervisor. To the eli&s. Sessoms
argues that she requested a new job wig@nnand that she was not afforded enough time to
identify a new job, she has not provided any evidence thatwegsany open jobs that she
would have been qualified to perform. Again, then, it does not much matter wiketinglave
her enough time or assistance in identifying a new jMsif Sessombas no evidence there
were available jobsAs for the claim thaPennfailed to provide any accommodations before
September 2014, even giving Ms. Sessoms the benefit of the doubt that her complaints amounted
to a request for an accommodation, the complaints revolved around Ms. Colavita. Thus, the
analysis of this earlier “request for accommodation” is the same as her lakestrean
employer has no obligation to provide a different supenf@moan employee in their current
positionas a reasonable accommodation, and an employee must at least show that there was an
open position to which she could have transferred if transfer to a new joh diiterent
supervisor was the reasonable accommodation she sollugriefore, the Court will dismiss Ms.
Sessoms’s reasonable accommodation claims.

B. RacialDiscrimination, Disability Discrimination, and Retaliation Claims

When evaluating discriminaticard retaliationclaims under Title Viland the ADA,
courts apply the familiar thrggart burdershifting framework set forth iMcDonnell Douglas

Corp. v. Green411 U.S. 792 (1973). UndbtcDonnell Douglasa plaintiff must first establish



aprima faciecase for discriminationld. at 802. If a plaintiff does so, the burden then shifts to
the defendant to advance a legitimate, non-discriminatory reason foiotssadd. at 802—03.
If the employer does so, it is up to mmployee to “point to sonevidence, direct or
circumstantial, from which a fact finder could reasonably either (1) disb¢hevemployes
articulated legitimate reasons; or (2) believe that an invidious discriminat@yrevas more
likely than not a motivating or determinaticause of themployers action.” Lawrence v. Nat'l
Westminster Bank N,B8 F.3d 61, 66 (3d Cir. 1996T.he McDonnell Douglagramework “was
never intended to be rigid, mechanized or ritualisRather, it is merely a sensible, orderly way
to evaluge the evidence in light of common experience as it bears on the critical quéstion o
discrimination.” Weldon v. Kraft, In.896 F.2d 793, 798 (3d Cir. 1990).

To establish @rima faciecase of disparate treatment based on oacksability, a
plaintiff must show (1) that® was a member of a protected class; (2)dhatwvas qualified for
the position; (3) thathe suffered an adverse employment action; and (4) circumstances give rise
to an inference of unlawful discriminatioksee, e.gWalton v. Mental Health Ass’'n. of
Southeastern Pal68 F.3d 661, 668 (3d Cir. 1999) (burden shifting rules that apply to Title VII
claims also apply to ADA claims)To the extent that Ms. Sessoasserts a claim for disparate
treatment (as opposed to hostile work environment, which will be discussed below), the only
adverse employment action she has identified is her terming&®Ito her race and disability
discrimination claimsPennargues that there are no circumstances giving rise to an inference of
discrimination with respect to her termination. It points out that her replacemeiataga
African-American and disabled, and that there are no similarly situated individeals (
employees Wo took an extended leave of absence and then refused to return to work without a

different supervisor) who were treated differently



Ms. Sessoms’s primary argument that employmenivas terminated due to her race
and/or disability is that she was thely AfricanrAmerican employee in her department, as well
as the only disabled employee in her department. She also points to one comment nade by M
Colavita in a September, 2014 meeting, which she claims was a derogatory coegasting
her disability However, these fas aloneare not sufficient to raise an inference of
discriminationin the decision to terminate Ms. Sessoms’s employmiglst Sessoms has not
identified any similarly situated individuals, nor does she offer evidence that wouldheaise
claim thatrace or disability motivated her termination beyond speculation. Therefdneutvit
any evidence connecting her race or her disability to the decision to aéerhgr employment,

Ms. Sessoms’s disparate treatment claims must fail.

As to the retaliation claimPennobserves that several months passed between the filing
of an EEOC charge and her terminataremployment, and that there was no pattern of
antagonism or hostile treatment between the EEOC chargbetedmination. Marra v.
Philadelphia Hous. Auth497 F.3d 286, 302 (3d Cir. 2007 Where the time between the
protected activity and adverse action is not so close as to be unusually sugdestiaasal
connection standing alone, courts may look to the intervening period for demonstraifye pr
such as actual antagonistic conduct or animus against the emloyeked Ms. Sessomwas
not even at work for that time perio®ennalso argues that even if thbema faciecase is met
with respect to her retaliation claim, it had a legitimate -disariminatory reason for
terminating her employmelfte., that Ms. Sessoms would not return to work without a different
supervisorandthere is no evidence to show that this legitimate;disariminatory reason was

mere pretet, in that(1) there are no comparato(8) Ms. Sessoms was replaced by someone

10



who was a member of all of her protected classes(3mennoffered all reasonable
accommodations.

Ms. Sessoms counters tliRgnnfailed to properly engage in the interactive process by
pre-determining which accommodations it would offer and refusing to even consider hestrequ
for a job with a supervisor who did not harass her. This failure, she argues, is evidetiee tha
true reason for her termination was retaliatidths. Sessoms also points to her complaints to
other supervisors about Ms. Colavita’s conduct and her testimony that Ms. Colavis'snient
increased thereafter as providing evidence of a “pattern of antagonism” in sofppent
retaliation claim.As discussed above, however, Ms. Sessoms’s reasonable accommodation
claim fails because assigning a different superwssarld not have beea reasonable
accommodationand she has not provided any evidence that there were other jobs with a
different supensor to which she could have transferred. Thus, to the extent that she is basing
her retaliation claim on the alleged failure to provide a reasonable acconongifet retaliation
claim must fail. Put another way, even if her complaints qualified as protected conduct, Penn
has offered a legitimate, non-discriminatory reason for Ms. Sessomsisdean (.e., that Ms.
Sessoms would not agree to return to work without a new supervisor, giving Penn no choice but
to terminate her employment), and Ms. Sessoms has failed to show that this r@ason w
pretextual.

C. Hostile Work Environment

To establish @rima faciehostile work environment dla under Title VII or the ADAa
plaintiff must show:
1) the employee suffered intentional discrimination because of his/h¢r isee, or

disability], 2) the discrimination was severe or pervasive, 3) the discrimination
detrimentally affected the plaintiff, 4) the discrimination would detrimentatgcaf

11



reasonale person in like circumstances, and 5) the existenoespbndeat superior
liability.

Mandel v. M & Q Packaging Corp706 F.3d 157, 167 (3d Cir. 2013). Factors to consider in
determining whether hostilework environmentctually exists include, “the frequency of the
discriminatory conduct; its severity; whether it is physically threateningroiliating, or a mere
offensive utterance; and whether it unreabbnaterferes with an employestvork
performance.”Harris v. Forklift Sys., Inc.510 U.S. 17, 281993).

Ms. Sessompotentiallyadvances four hostile work environment clainraee, gender,
disability, and retaliation. Beginning with her genbesed claim, Ms. Sessoms alleges only one
incident that she claims was related to her gerdke incident in early September, 2014, when
Ms. Colavita touched her inner thigRennargues that even if this one incidensekual
harassment actually happened, one incident is not sufficient to rise to the laveisiiie work
environment, in that there is nothing severe or pervasive abddsitSessomagreeghat her
gendetbased hostile work environment claim is based only on this one incident, but argues that
even though one incident may not be sufficient to support a gender-based hostile work
environmet claim, the incidentan still be counted toward the other hostile work environment
claims. Because Pemcorrect that this one incident is not sufficiently severe to create a hostile
work environment on its own (and because Ms. Sessoms all but concedes that point), the Court
will dismiss the gendédbased hostile work environment claim.

As to race, disability, and retaliatioMis. Sessomargues thaher supervisordreatment
of her did rise to the level of severe and pervasigeshe was constantiiticized, ignored, and
publicly berated The evidence Ms. Sessoms presents to support each of these claims is the same
andis based on her own deposition and a document that she prepared while empPged by

in which she kept notes on what she pemeito be unfair treatment. It is difficult to tell from
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this evidence how frequently some of this offendiegitmentsupposedly occurred. While she
characterizes the harassmenveas/ frequent in her deposition testimony, the notes she kept
contemporaneously tell a somewbdterent story- they outlineeleven instances that occurred
over the course of nine months. Most of thosateelo Ms. Colavita yelling at Ms. Sessoms
about work deficiencies. The February 2014 entry details how Ms. Colavita followsmlther
lunch room “numerous” times. Two of the instances detailed in Ms. Sessoms’s notes cannot be
characterized as harassment afatlleast of her} one discusses how Ms. Colavita noted to Ms.
Sessoms and her-gaorker that she smelled something unpleasant, and the other details an
incident during which Ms. Colavita yelled at Ms. Sessoms’s non-disabledfrioan-
American, male cavorker. To supplement these incidents of harassment, Ms. Sessoms also
testified at her deposition that Mslférd never said good morning to her, although she said
good morning to everyone else, and that Ms. Colavita overlooked her in meetings and was
unsympathetic about her mother’s passing. She also testified at her depoditowtitia
coworker was given more opportunities to take on new projects, but she does not describe how
often this happened or what kind of projects were offered to othaesteStified that she was
asked to report to work at 7:00 a.m., even though she was already the first ertppboyse at
work at 7:30 a.m.

First, although it is clear that Ms. Colavdareatment of Ms. Sessoms wagssetting to
her, from an objective viewpoint Ms. Sessoms has not presented evidéreagroént so severe
as to alter the conditions or terms ef lemployment.SeeBrooks v. CBS Radio, In842 F.
App'x. 771, 776 (3d Cir. 2009)[1] t is not sufficient fofa plaintiff] to have subjectively
perceived the harassment as severe or pervasive; the conduct in question must alseebe so s

or pervasive that it creates an olijeely hostile work environment.”Moreover, aide from her
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notes outlining a handful of incidentgey a ninemonth span, Ms. Sessoms presents baly
own testimony, in which she fails to provide sufficient detail to allow the Court ke anay
reliabledetermination as to the pervasivenesBafins conduct.

Even if the conduct Ms. Sessoms complains of were sufficiently severe or perisi
Sessoms provides almost no evidence from which a finder of fact could infer thratitheent
had anything to do with her raaksability, or allegedly protected condudtVhile it is true that
facially neutal harassment may serve as evidence of a hostile work envirors@e@ardenas
v. Massey269 F.3d 251, 261-62 (3d Cir. 2001) (“[T]he advent of more sophisticated and subtle
forms of discrimination requires that we analyze the aggregate effetewiddnce and
reasonable inferences therefrom, including those concerning incidents bty faeidral
mistreatment, in evaluating a hostile work environment claim.”), a plaintiff must sskkptre
some evidence connecting that harassment to her protected status. Ms. Sdéesoneavdy on
the fact that she was the only AfricAmerican disablecemployee in thelepartment
However, “[s]imply being the lone member of an identifiable racial or [otin@rprity within [a
work department], without more, does not demonstrate racial anirdiatvez v. New Mexico
397 F.3d 826, 834-35 (1(Cir. 2005). At best, Ms. Sessoms argthes she was treated badly,
and that she did not observe her co-workers, who did not belong to her protected classes, being
treated in the same way. However, even her own contemporaneous notes undermine this
assertion, in that her ndslack nondisabled male ceworker was also publicly yelled at by Ms.
Colavita on at least one occasion. Without some evidence to show that Ms. Sess@ms’s ra
disability, or even her complaints of poor treatment, had anything to do with thosaytiséev

was treated, MsSessoms’s hostile work environment claims must'fail.

* To the extent that Ms. Sessomsi@sv attempting to add constructive discharge to her list of claims,
such a claim must fail for the same reasons that her hostile work environmestfaiaim
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CONCLUSION
For the foregoing reasons, the Court will grant Penn’s Motion. An appropriate Ord

follows.

BY THE COURT:

S/Gene E.K.@tter
GENE E.K. PRATTER
United States District Judge
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