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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WENDY KING, Individually and as :

Administrator of the Estate of Christopher CIVIL ACTION
King, Deceased, on Behalf of Herself and : No 16-3614
Those Similarly Situated :

Plaintiff,
V.

GOLDEN RULE INSURANCE COMPANY,
Defendant. )

McHUGH, J. December 19, 2016

MEMORANDUM

This case arises out of the unilateral rescission of a health insurancegfigidpe
carrier discovered what it deemed torbaterial misrepresentations in the policy holder’s
application. Although Plaintiff does not deny that an insurance company has a rigiind e
policy, she contends thatcarriermust bring suit in order to exercise thight. In support of her
claims, she argues that a carrier’s rigghtescind a health insurance policysnbe limited
because of the critical importancesoich coverageln essenceRlaintiff seelsto carve out an
exception to the common law remedyre$cission, precluding health insurance carriers from
rescinding unilaterally, anfbrcing them to seejudicial approval of a rescission. Although the
body ofrelevant precedent more limited than one might expect, it is sufficient to support the

actions taken by the carrier herewill therefore grant Defendant’s Motion to Dismiss.
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|. Facts

Plaintiff Wendy King’'s deceased husband, Christopher King, entered into atsirart-
health insuranceontractwith Defendant Golden Rule Insurance Compariy. his application
for insurance, Question No. 6 asked whether, within the last five yearKjngr.received
medical or surgical consultation, advice, or treatment, including medication, fof &rgy
following . . . diabetes, cancer, heart or circulatory system disorderdf.yes, state the name
of each person . . . (The person(s) named will not be covadst the policy/certificate).”
Compl. Ex. B at 21. ECF 1-IMr. King answered “no.”In fact,he had been diagnosedth and

treated for diabetes amtironic vein insufficiency, and had a tumor on his spinal &ord.

Theapplicationform included the standard caution that misrepresentations could void
coverage.Specifically, a‘Statement of Understanding” provision appearing directly above Mr.
King's electronic signature on the application warned that “incorrect or ipletennformation
on this application may result in voidanaiecoverage and claim denialld. By signingthe
application Mr. King therebyrepresented that “the information shown on it is true and
complete.” Id. The application was signesh June 6, 201%yith the coverage effective the

following day. Theront pageof thePolicy containedhe followingnotice

! Because shoiterm plans are not deemed to be compliant withAfifierdable Care Agtits provisions
mandatingcoverage for prexisting conditions did not apply.

ZMr. King also listed his height as 6’4” and his weight as 280 pounds, contrary to nredimalsepresenting
his height as " andhis weight aR95 pounds, statistics relevant to Body Mass Index and where a patient falls
on the National Institutes of Health measurement of obesity.
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Check the attached application. If it is not completeor has an
error, pleaselet us know. An incorrect or incompleteapplication
may causeyour certificateto bevoidedandclaimsto bereducedor
denied.

Compl.Ex. B at 19. ECF 11. ThePolicyfurtherincludedthe following provision:
MISSTATEMENT IN APPLICATION: A misstatementin the
applicationfor coveragemay be usedo void coverageand/ordeny
or reduce a claim for loss incurred within 24 months of the
effective dateof coverage under thmlicy.

Mr. King immediately began to seek treatment uriderpolicy. He died in August 2015,
for reasons not apparent from the record. In December, following a menlieal of King's
prior history obviously prompted by the claims submiti@efendantefunded th@remiumsto
his estatendgave noticat was rescinding the policyThe rotice of rescission stated that Mr.
King was ineligible or the coverage he had received, and that the policy would not have been
issued if he had accurately reported his medical history and vital statiStaspl. 11 16-17 &
Ex. C at 3. ECF 1-2.

The Amended Complaint, brought on behalf of Mr. Kingtatehis widow
individually, and a putative clasasserts claims for breach of contract, bad faith, and unjust
enrichment, andeeksa declaratiorthatrescissioroutside of a judicial proceedingimproper.
Defendant has moved to dismiss the Amended Complaint under Rule 12(b)(6) for failure to state
a claim.

[l. Standard of Review

Because this is 82(b)(6) Motion,] mustaccept Raintiff's factual allegations as true and

construe the Amended Cqhaint in the light most favorable teer, but may rule definitively on

matters of law.Phillipsv. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008). Additionally,

Rule 10(c) requires me to evaluats part of the @nplaint,“[a] copy of any writén instrument



which is an exhibit” to it, and Plaintiff has attached the documents pertinent tarie€xa
rescission.
Analysis

The hearbf Ms. King's case is set forth is paragraphs 25 through 28 of the Complaint.
Shecontends thato perfectits commonlaw right of rescission, Golden Ruleasfirst
requiredto initiate acourtproceedingo provethat her husband procured the policy through
fraud or materialmisrepresentation. hierefore she arguesgegardless of Defendant’s grounds
the manner in which the policy was rescinded violated Pennsylvania law, rendering t
rescissionneffective. The essence ofaitiff's caseis summarized in paragraph 27 of the
Amended Complaint: DefendantGolden Rule cannot be the salbiter of whether
ChristopherKing madea fraudulentmisstatemenbn the insurance application.”

Rescission is a welkstablished common law remedy, and its application to insurance
contracts is not in dispute&lopp v. Keystone Ins. Cos., 528 Pa. 1, 595 A.2d 1 (1991lkis
the scope and execution of that remedy that Plaintiff challenges.

The Pennsylvania legislature has not specifically addressed a cargbt'®rrescind,
but it has addressed misrepresentation in an application as a basis for refusfitey [&attion
622 of thelnsuranceCompanyLaw of 1921 provides:

Thefalsity of anystatementn the applicationfor any policy covered
by subdivision (b) of this article shall not bar the right to recovery
thereunder,unless such false statementwas made with actual intent to
deceive,or unlessit materially affectedeither the acceptancef therisk or

thehazardassumedby the insurer.

40Pa.Const. Stat. § 757.

On its face, the statute provides some lev@rofection to an insured, by establishing
that not every misstatement voids coverage. Itis clear, however, that areaedenot prove

intent to deceivén order to rescind a policy. The Court of Appeals has held that Section 622
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should be read in the disjunctigethat coverage may be denied“aiternate and separate
grounds if the false statements materialfgetied the risk acceptexnt the hazard assumed by the
insurer.” Conn. Mut. Life Ins. Co. v. Wyman, 718 F.2d 63, 6{3d Cir. 1983) accord, Knepp v.
Nationwide Insurance Co., 471 A.2d 1257 (Pa. Super. Ct. 1984). In my view, this lesser burden
significantly undercuts Plaintiff’'s contention that an insurer must file suit tkenuescission
particularly because under Pennsylvania law “[a]pliaption is an integral part of the policy

and the questions and answers contained therein are material to the risks whikh both t
company and insured assum&étersv. World Mut. Health & Accident Ins. Co.of Pa, 213 A.2d

116, 118 (Pa. Super. Ct. 1965).

Plaintiff is correct that in many cases ariea seeking to rescind brings suit, rather than
invoking rescission unilaterally. Plaintiff is also correct that most of the texpoasesaffirming
a carrier’s right to rescindo not involve health insuranc8ut Plaintiff's attempto advance a
special rule for health insurance cases is seriously undermined by thaf#ut thennsylvania
Superior Court has explicitly approved unilateral rescission by a carder uintually identical
circumstances.In Knepp, supra, theinsurer had issued two policies, dioe “Hospital and
Surgical Expenseand anoherfor “Major Medical Expensé After learning thaits insuredhad
failed to disclose a prexisting congenital condition which would hasecluded coveraget
cancelledhe policies andefunded the premiums. Suit was then brought by the insured to
reinstatethe policy. In affirming a judgment on behalf of the carrier, the Superior Court
specifically held that “nder such circumstances, anures may rightfully recind the policies of
insurance,” citing Section 62# the Pennsylvania Insurance La#71 A.2d at 1260. Plaintiff

summarily dismisseknepp as involvinga differenttype of insurancesee Plaintiff's Response



in Opposition at 13, but | see no meaningful distinction and no reason not to lcegpas an

accurate statement of Pennsylvania law.

Matinchek v. John Alden Life Insurance Co., 93 F.3d 96 (3d Cir. 19963, casenot cited
by either partylends further support to the pragion that a carrier has a unilateral right of
rescissiorwhere its insured has made misrepresentatiohs or her application. The insurer
there had issued a group health policy, and the insured, like Mr. King here, fafselsyented
that he had no history of diabetes. Subsequent claims submitted under the policy letkethe car
to investigate, and upon confirming the misrepresentatioescinded the policy and refunded
the premiums.The district court treated the case as one governed by ERI8lAn that basis
entered summary judgment in favor of the insured. The Court of Appeals reversed and
remanded the case granting leave to the plaintiff to amend the complaint telasssrunder
Pennsylvania law. In doing so, howeveexpressed ddbt that the plaintiff could prevail,
stating that the misrepresentations in the plaintiff's applicajasethe carrier‘a right to rescind
the insurance contractiinder Pennsylvania lawd at 102. Although this portion of the opinion

is indisputablydicta, it undercuts the fundamental premisdPtdintiff's case.

Consistent with this discussion hatinchek, two member®f this Court have held that
Pennsylvania permits the unilateral rescissiomsfirance contracts as a remedy for
misrepresentatigrone in the context of disability insuran€eiel v. Unum Life Ins. Co. of
America, ® 1998WL 800336 (E.D. Pa.1998)(Hutton, J.) and one in the context of liability
insurance.Assoc. Elec. & GasIns. Sucs,, Ltd. v. Rigas, 382F. Supp. 2d 68%E.D.Pa.2004)

(Baylson, J).

® Plaintiff's attempts to distinguishriel as a case where the insured brought suit and rescission was then
assertd as a defense. In fact, the policy holder’s suit was instigated bymondence from the carrier giving
notice of rescission and refunding the premiums.



The Third Cirait recently addressed the nature and scope of the right of rescission in
Sherzer v. Homestar Mortgage ServicesInc., 707 F.3d 255 (3d Ci2013), an action brought
under the Truth in Lending Act. Plaintiffs there were consumers whoiggé a statutory right
to rescind a mortgage by providimvritten notice to the lender within a thygear window
established by statute, but did not suertimece the rescission until the statuteryndow had
expired. The lender argued that the Bugnforce the recessiavas untimely and therefertthe
rescission lacketkgal effect. Amici who intervened in support tfe lendes positionadvanced
thepreciseargument pressed by Plaintiff here, contendih@t‘rescission, as it is generally
understood, ‘is a court-ordered unwinding of a contract,” which necgssaridlves a judicial
termination of a payts contractual obligations.” 707 F.3d at261. 4. The Court of Appeals
criticizedthat formulation as “only partly truelfecausat common lavtwo types of rescission
are available, rescission in equity and rescission at law. Rescisi@n“accurs automatically
when parties have taken tregjuisite action, and any subsequent suit is brought to enforce the
rights flowing from rescission.’ld.

In summary, a fair reading of Pennsylvania law compels the conclusiamilzéral
rescission of a contract remains an omlaemedy for an insance carrier.The fact that carriers
oftenchooseo proceed conservatively by bringing suit does not limit the array ofdieme
permitted bycommon law, and neither the Court of Appeal®atinchek nor the Superior Court
in Knepp hesitated to endorsmilateral rescission even in cases involving health insurance.

Turning back to the facts of this caBsfendant effected a “rescission at law” by
identifying material misrepresentations in the application, providing notisesoission, and
returning # premiums paid by Mr. King.l hold that such conduct was proper under

Pennsylvania law. Because all of the specific counts in the Amended Complaint depend on the



premise that Golden Rule acted unlawfully, none survives as currently pleadeAm&heded
Complaint willthereforebe dismssed. The dismissal is without prejudice, as Plaintiff might
seek to litigate materiality, but | ectite same caution expressed by Judge Lewisainnchek.

Policyholders are not left without a remedy if a coettia wrongfully rescinded, because
a carrier that engaged in such conduct would be subject not merely to an actiamstateient
and enforcement, but also an action for bad faith. In practical terms, the issegedmwm to
which party bears the bued of commencing litigationThe paucity of reported cases where a
carrier has unilaterally rescinded is likely a reflection of the potentadiyer measure of
damages that would follow if the carrier were found to have acted unlawfullyndBparty is
required to follow the most conservative course prescribed by law. Defendanidsere
confident enough in the strength of its position to rescind and refund, and | conclude that was a
action it was permitted to take.

/s/ Gerald AustirMcHugh
United States District Judge




