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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHARLES DAGIT and MARYKATE

DAGIT
CIVIL ACTION
V.
NO. 163843
ALLSTATE PROPERTY AND
CASUALTY INSURANCE COMPANY
O'NEILL, J. June 8, 2017

MEMORANDUM

The present case involves an ongoing dispute between plaintiffs, husband and wife
Charles and MaryKate Dagit, and their homeowner’s insurer, defendartéPoperty and
Casualty Insurance Compamggading the amount of loss plaintfisustained to their property
during a June 201&torm In a previous order, | dismissed plaintiffs’ breach of contriadn,
but left intact plaintiffs’ bad faith claim. &endant’s present moti@eekssummary judgment
pursuant to Ederal Rule of Civil Procedufst with respect to this remaining bad faith claim.
For the following reasons, | wigrantAllstate’s motion.

FACTUAL BACKGROUND

Defendant Allstate issued alcy of insurance covering gintiffs’ property located at
124 Gulph Hills Road, Wayne, PA 19087. Def.’s Mdamm. J.ECF No. 23, Ex. 3A. The
policy was comprised of a Homeowners Policy Form APC 215, a Pennsylvania Aargndat
Endorsement Form AP4794, an Extended Protection Amendatory Endorsement Form APC232,
and a Sinkhole Activity Coverage Endorsement Form AP48®69It alsocontained an

appraisal provision, which mandated as follows:
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If you andwe fail to agree on the amount of loss, either party may
make written demand for an appraisal. Upon such demand, each
party must select a competent and impartial appraiser and notify
the other of the appraiser’s identity within 20 days after the
demand iseceived. The appraisers will select a competent and
impartial umpire. If the appraisers are unable to agree upon an
umpire within 15 daysyou or we can ask a judge of a court of
record in the state where the residence premises is located to select
an umpire. If the appraisers are unable to agree upon an umpire
within 15 daysyou or we can ask a judge of a court of record in
the state where thesidence premisesis located to select an
umpire.

The appraisers shall then determine the amount of |agsgst
separately the actual cash value and the amount of loss to each
item. If the appraisers submit a written report of an agreement to
you and tous the amount agreed upon shall be the amount of loss.
If they cannot agree, they will submit their ditfeces to the

umpire. A written award agreed upon by any two will determine
the amount of loss.

Each party will pay the appraiser it chooses, and equally bear
expenses for the umpire and all other appraisal expenses.

Id. at19-20 (emphasis in origiha

On June 22, 2015, while the policy was in full force and effect, plaintiffs suffered
sudden and accidental physical damages to the insured premises caused btpewirads and
a fallen tree. Am. ComplECF No. 10§ 6. Plaintiffs gave timely notice of tha&ss to
defendantclaimingthey incurredexpensesanging from between approximately $190,000 to
approximately $270,000id. f7-15. Moreover, ge tothe extent of the damage, plaintiffs
were obligated to hire a registered design professional to submit permppeo Merion

Township for the repair/rebuild of the propertg. 7 11.



Becausdllstate andplaintiffs disagreed on the amount of Idrian DiBricida of
Young Adjustment Company, Inc., working on behalf of plaintdtsnanded an appraisal
througha November 10, 201Boticeto Allstate Def.’sMot. Summ.J., ECF No. 23, Ex. 3D.
On November 24, 2013\lIstate sent plaintiffs additionalarrespondence to “update” them
“the status of the claim.” PIsSSupp. Resp. Opp’n, ECF No. 27, Ex. 26lstatefurthernoted
thatits investigation of the loss was continuing and the claim was pengprgisal review.ld.
On November 25, 201®iBricida e-mailed Allstate notifying it that plaintiffswere naming Joel
Heffelfinger as their appraiser and requesting that defendant forwardntieeama contact
information of its appaiser. 1d., Ex. 27. When Allstate did not respoiBricida again
emailed defendant on December 2, 2015, advising that “Allstate may be in violation of the
insuring agreement by not declaring the name of their appraiser within they2@f receiving
the insured’s demand for appraisald., Ex. 28. Then again, on December 21, 2@iBricida
emailedAllstate claiming thait had ignored its obligations under the policy by not naming an
appraiser, and threatening to file a bad faith claim if no response was delogivanuary 8,
2016. Id., Ex. 29.

On December 15, 2015ygt prior to this last-enail, Allstate sentDiBricida a notice
acknowledgingplaintiff's written request dad November 10, 2015, but statithgt “[t]o start
the appraisal procesdl[statgl must have a signed request for appraisal froranaad
policyholder Charles Dagit.Def.’s Mot. Summ. J., ECF No. 23, Ex. 3Mi.further noted that

upon receipt of the signed request from the insured, it would name CIS as its appdaiser

! Plaintiffs offer an extensive description of the backiforth dialogue between

themselves and defendant regardimg value of the damages to the home and what sum
plaintiffs were entitled to recover under the policy. As | explained in my 8aB80a2017
memorandum and order, however, the bad faith claim is limited strictly to theinlé¢hay
appraisal process and may not be based on plaintiffs’ disagreement with detemdahe
valuation oftheir claims. Mem& Order, ECF No. 14, at p. 10 n.4.
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DiBricida responded on December 21, 2015, both emphadimndis contract with the

plaintiffs gave him the ability to demand appramaltheir behalf and questioning defendant’s
motivesfor waiting over five weeks teeekplaintiffs’ signed request for appraisal if it was
required. Pl.’s Supp. Resp. Opp’n, ECF No. 27, Ex. 30. Nonethededsiter attached Charles
Dagit’s signed demand for appraisal, which stated“ftjats will serve as notice that the

demand for appraisal submitted by Young Adjustment Company, Inc. on November 10, 2015
was requested on our behalld. The notice further reiterated that plaintiffs had cinokeel
Heffelfinger as their appraiserd.

On January 4, 2016, Victor Hoffman of CIS Specialty Claim Services acknowledged his
assignment aAllstateés appraiser. Def.’s MoSumm. J., ECF No. 23, Ex. 3F. Mr. Hoffman
first attempted to contact Mr. Heffelfinger on January 6, 20d6.Ex. 3G. On January 15,
2016, however, Mr. Heffelfinger advised Mr. Hoffman that he had notbtatreda signed
contract from plaintiffs and would not proceed until that contrexst receivedld., Ex. 3G.
Plaintiffs then execet a consulting/appisal service agreement on January2016.1d., EX.
3L. Mr. Hoffman and Mr. Heffelfingesubsequentlgxecuted th®eclaration of Appraisers on
January 30, 2017 and February 1, 2017 respectivelyEx. 3H.

On February 17, 2016, both Mr. Hoffman and Mr. Heffelfinger inspected the property.
Id., Ex 3I. In a narrative report, issued September 30, 2016, Mr. Hoftfetailed his appraisal
inspection, which included interviews with plaintiffs’ engineer, architect anttactor, the
Township building inspector and Allstate’s enginelek. Mr. Heffelfingersimilarly engaged in
additional appraisal investigatidoetween March 25 and April 4, 2016reluding a return visit
to the property and communication with Creative Comfort Solutions regarding H\$8Esis

Id., Exs. 3K. He prepared two revised versions of his estimates and submittedithersion



to Mr. Hoffman on May 12, 2016d. On May 13 and 16, 2016, Mr. Heffelfinger and Mr.
Hoffman discussed the claintd.

On June 10, 2016, plaintiff Charles Dagitnailed Mr. Hoffman asking that the appraisal
process be completed “in the most timely way possilig,”"Ex. 3M. Mr. DiBridica responded
asking that Mr. Dagit not directly contact Mr. Hoffman regarding the aggdrdiut rather that he
run everything through either himself or Mr. Heffelfingéd. Mr. DiBridica further commented
that Mr. Heffelfinger was in Florida for his mother’s funeral and that Mr. idaff was “ready to
work out the remaining issues but out of respect for [Heffelfinger’s] etudid not want to
bother him until he returned.ld.

Mr. Heffelfinger and Mr. Hoffman discussed the claim again on June 17, 201 &x.
3K. The claim was thereaftsubmitted to the umpire and the umpire meeting took place on July
5, 2016.1d., Ex. 3l. On September 30, 2016, the umpire issued the appraisal award in the
amount of $128,764.74d., Ex. 3B.

Prior to the completion of the appraisal, the policy’s gear limitation for addibnal
living expenses expiredOn June 23, 2016, plaintiffs filed a complaint against defendant in the
Philadelphia County Court of Common Pleas setting forth two causes of action: a() bfe
contract and2) bad faith under 42 Pa.C.S. § 8371. Defendant subsequently removed the case to
federalcourt on July 15, 2016. Notice of Removal, ECF No. 1. On January 30, 2017, | issued
an order granting defendant’s motion to dismiss plaintiffs’ breach of cowoteact, but denying
the motion as to the bad faith claim. Mem. & Order, ECF No. 15.

On Apiil 7, 2017, defendant filed a motion for judgment on the pleadings. Def.’s Mot.
Summ. J., ECF No. 23. | converted the motion to a motion for summary judgment and, by May

19, 2017, all supplemental briefing was complete.



STANDARD OF REVIEW
Summary judgment is proper “if the pleadings, the discovery and disclosurétsaier
file, and any affidavits show that there is no genuine issue as to anyatfaierand that the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c)(2). A facpalelis

“material” only if it might affect the outcome of the cagenderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986). For an issue to be “genuine,” a reasonable fact-finder must be able to
return a verdict in favor of the non-moving partd. To establish “that a fact cannot be or is
genuinely disputed,” a party must:

(A) cit[e] to particular parts of materials in the record, including
depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for
purposes of the motion only), admissions, interrogatory answers,
or other materials; or

(B) show][ ] that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.

Fed. R. Civ. P. 56(€)).
On summary judgment, the moving party has the initial burden of identifying evidence

that it believes shows an absence of a genuine issue of materidl éexcishenti v. Pub. Serv.

Elec. & Gas Cq.364 F.3d 135, 145-46 (3d Cir. 2004). Itis not the court’s role to weigh the

disputed evidence and decide which is more probative or to make credibility detennsina

Boyle v. Cnty. of Allegheny, 139 F.3d 386, 393 (3d Cir. 196ng Petruzzi's IGA

Supermkts., Inc. v. Darling-Del. Co. Inc., 998 F.2d 1224, 1230 (3d Cir. 1993). Rather, the court

must consider the evidence, and all reasonable inferencesaiidde drawn from it, in the light

most favorable to the non-moving party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475




U.S. 574, 587 (1986titing United States v. Diebold, Inc., 369 U.S. 654, 655 (1962); Tigg Corp.

v. Dow Corning Corp., 822 F.2d 358, 361 (3d Cir. 1987).

Although the moving party must estishl an absence of a genuine issue of material fact,
it need not “support its motion with affidavits or other similar materials negating tloaepps

claim.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). It can meet its burden by “pointing

out . . . that there is an absence of evidence to support the nonmoving party’s ddiras325.
If the nonmoving party “fails to make a showing sufficient to establish the existerare of
element essential to that party’s case, and on which that party will beartles [t trial,”
summary judgment is appropriat€elotex 477 U.S. at 322. The adverse party must raise
“more than a mere scintilla of evidence in its favor” and cannot survive by relying on

unsupported assertions, conclusory allegations, or mere suspicions. Williams \gBoiro\.

Chester891 F.2d 458, 460 (3d Cir. 1989). The mere existence of some evidence in support of
the non-movant will not be adequate to support a denial of a motion for summary judgment;
there must be enough evidence to enable a jury to reasonably find for the non-movant on that
issue._Anderson, 477 U.S. at 249-50.
DISCUSSION
The Pennsylvania legislature has creatsthautory remedy for an insureBbadfaith
conduct, as follows:

In an action arising under an insurance policy, if the court finds
that the insurer has acted in Hadh toward the insured, the court
may take all of the following actions:

(1) Award interest on the amount of the claim from the date the
claim was madepbthe insured in an amount equal to the prime
rate of interest plus 3%.

(2) Award punitive damages against the insurer.

(3) Assess court costs and attorney fees against the insurer.



42 Pa. Cons. Stat. § 8371. “In Pennsylvania, ‘bad faith’ in insurases adefined as ‘any

frivolous or unfounded refusal to pay proceeds of a policMifarchi v. Seneca Specialty Ins.

Co., 564 F. App’x 652, 655 (3d Cir. 2014), quoting Terletsky v. Prudential Prop. & Cas. Ins. Co.,

649 A.2d 680, 688 (Pa. Super. Ct. 1994). Bad faith must be demonstrated by clear and
convincing evidenceMirarchi, 564 F. App’x at 655.
“Section 8371 is not restricted to an insusdyad faith in denying a claimAn action for

bad faith may extend to the insusemvestigative practes.” Condio v. Erie Ins. Exch., 899

A.2d 1136, 1142 (Pa. Super. Ct. 2006), quo@Bonnell v. Allstate Insurance Company, 734

A.2d, 901, 906 (Pa. Super. Ct. 1999). Morepadrad faith insurance practice can include an

unreasonable delay in handling or payohgms. Ania v. Allstate Ins. Co., 161 F. Supp. 2d 424,

430 (E.D.Pa.2001). Thus even whendn insurance claim has besgttled and paid,
Pennsylvania’s bad faith statute provides insurance claimants a means ofrrgdress

unreasonable delays by their insurers.” Willow Inn, Inc. v. Pub. Serv. Mut. Ins. Co., 399 F.3d

224, 235 (3d Cir. 2005).

To establish a claim of bad faith based on the insurer’s delay in payingithetbia
plaintiff must show that (1) the delay was attributable tornkarer; (2) the insurer had no
reasonable basis for causing the delay; and (3) the insurer knew or redkieegjgrded the
lack of a reasonable basis for the delay. Mirarsé4 F. App’xat 655-56. The plaintiff bears

the burden of establishing dglay clear and convincing evidenc®lilliams v. Hartford Cas.

Co. Ins. Co., 83 F. Supp. 2d 567, 571 (E.D. Pa. 20604, 261 F.3d 495 (3d Cir. 2001). A
long period of time between demand and settlement does not, on its own, necessaitilyeconst

bad faith. _Kosierowski v. Allstate Ins. Co., 51 F. Supp. 2d 582, 589 (E.D. Pa. 4899)234

F.3d 1265 (3d Cir. 2000){1] f delay is attributable to the need to investigate further or even to



simple negligence, no bad faith has occurrédliliams, 83 F. Supp. 2d at 572 (quotation
omitted)(holding that a delay of fifteen months to resolve a claim—during which the insurer
took the insured’s deposition nine months after notification of the claim, waited oneeyess
taking the isured’s depositioandwaited fourteen months to obtain a vocational assessment—
was not an unreasonable length of time so as to rise to the level of bad faith, eventitbough t

insurer could have completed its investigation with greater sp@edgiari v.Allstate Ins. Ca.

998 F. Supp. 578, 582-83 (E.D. Pafjid, 172 F.3d 860 (3d Cir. 1998) (holding that even if all
delay were attributable to the insuraperiod of approximately thirteen months between
notification of UIM claim and resolution of claim through arbitration would not, withouemor
be sufficient to establish bad faith).

In the present caselgntiffs spend a substantial portion of their supplemental response
laying out the details of the negotiations between the parties regardingbet @alue of the
claim. They argue that Allstate made inifi@yments of far less than whhe repairs were
estimated to cost andfused to pay for various servicdaiptiffs used in fixing their home.

This argument, however, completely disregards the fact kiatiffs’ bad faith claim is
premised only omanalleged delay of the appraisal procbgsllstate In my January 30, 2017
Memorandum and Order, | dismisseldiptiffs’ breach of contract clairhased on the allegation
that Allstate undervalued plaintiffs’ claim. Mem. & Order, ECF No. 14, at Gdrther, |
specifically noted that “Plaintiffs’ disagreement with Defendants over the v their claims is
simply not a basis for a contractual bad faith claim where Plaintiffs inav&hown that
Defendants breached some contractual duliy.’at 11 n.4 (internal quotations omitted).

Finally, | expressly found that the amended complaint limited the bad faith tclahe delay in



the appraisal process. Accordingly, plaintiffs’ current argumentsdiegpAllstate’s alleged
bad faith undervaluingfdghe claim are irrelevant to the present motion.

With respect t@any delay in the appraisal process, plaintdfguethat Allstate’s bad
faith is demonstrable during two separate time periods. First, they contéeaftitbagh they
demande@n appraisalm November 10, 2015, Allstate did not acknowledge the demand until
December 22, 2015, and then did not appoint Victor Hoffmats appraiser until January 4,
2016. According to plaintiffs, this almost eigheek delays enough on its own to demonstrate
bad faith. Second, plaintiffs claim that, after the site inspection on February 17, 2016, Mr
Hoffman’s time was unaccounted for until the umpire meadimduly 5, 2016. Because Allstate
knew plaintiffs were accruing additional living expenses that would eventxabed the
duration of coverage under the policy, they argue Mr. Hoffman’s delay in complaging t
inspection demonstrates bad faith.

Assumingarguendo that Mr. Hoffman’s actions can be imputed to Allstatdind that
the timeline of events set forth by Allstate’sdance—a timeline that plaintiffs do not dispute
precludes a reasonable jury from finding bad faith. With respect to thdlaggddelay period,
Plaintiffs initially requested appraisah November 10, 2015 through their adjuster Brian
DiBricida of Young Adjustment CompanyAlthough Allstate waited five weeks to inform
plaintiffs that they had to personally make the demand rather than submit it thneirgh t

adjuster, such a de minimis deldges notegally give rise to bad faithSeeKosierowski,51 F.

2 Allstate argues that the actions of its hired appraiser cannot be attributed to it fo

purposes of bad faith liability. It contends that, under Pennsylvania law, onlyuaerinoan be
liable for bad faith. As Mr. Hoffman is neither an insurer @o employee of Allstate, and as
plaintiffs have produced no evidence that Allstate directed Mr. Hoffman tg thelappraisal
process in any wawlistate asserts thair. Hoffman’s conduct cannot create bad faith liability
onits part.

Without addresag the merits of this argument, | wdssumesolely for purposes of this
motion, that Mr. Hoffman’s actions are attributatieAllstate
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Supp. 2d at 589 (finding that one-month delay between insured’s first unequivocal demand for
arbitration and insurer’s appointment of an arbitrator did not constitute a bad faith dela
Moreover, shortly after receipt of plaintiffs’ December 21, 20fffsial demand foappraisal,
Allstate’s appraiseMr. Hoffman acknowledged his assignniesd reackd out to plaintiffs’
appraiseMr. Heffelfinger. At that pointMr. Heffelfingerdelayed the appraisal process because
he had not yet received a signed contract from plaintiffs and declined to prateaad wne.
Plaintiffs did not formally engage Mr. Heffelfinger until January 27, 2016y afhich Mr.
Hoffman and Mr. Heffelfinger exeted the Declaration of Appraisers and completed their initial
inspections. Nothing in these undisputed facts allows any inference that Adisttsden bad
faith during any portion of this time period.

The absence of bad faith is even more obvious during the time period from February 17,
2016, the date of the inspection, to July 5, 2016, the date of the umpire meeting. The undisputed
evidence of record reveals that both Mr. Hoffman and Mr. Heffelfinger engagedons/émrms
of appraisal investigation duririge threemonth period between the inspection #meir
meetings imid-May, 2016. Mr. Hoffman'’s report indicated that, following the inspection, he
sought lab tests regarding asbestos remediation, caalfegtensive” research regarding Mr.
Heffelfinger’'s claim for engineering and architect feeshgaging immultiple interviews of
plaintiffs’ engineer and architect and investigated the claimed loss to th€RBy#&em. Def.’'s
Mot. Summ. J., ECF No. 2&x. 3l. Similarly, Mr. Heffelfinger’s invoice to plaitfits shows
that following the sitenspection, he worked on a comparative settlement estimate, conducted an

additional site visit to assess exteriepairs, spoke with a contractamd twice revised his

3 Although paintiffs question why Allstate aited approximately two weeks after receipt

of theofficial demand for appraisér Mr. Hoffman to acknowledge his appaiment | would
be remiss to ignore the fact that the Christmas and New Yadaywfell in that precise
timeframe. Mr. Hoffman reached out to plaintiffs on the Monday following the first ojehe.

11



appraisal estimateld., Ex. 3K. After the two appraers spoke in midday 2016,there was a
one-monthime Igpseexplainedjn part, by Mr. Heffelfinger’s trip to Florida for his mother’s
funeral. 1d., Ex. 3M. Upon his return, the appraisers spoke again and submittddithe¢o the
umpire. Id., Ex. 3L.

Althoughplaintiffs question why the investigation took over four and a half months to
complete, plaintiffs fail to meet their burden of establistiag such a delay was unreasonabile,
that itwas solely attributable to Allstate or that Allstate had no reasonableftras@ising any
such delay. Indeed, “[tlhe only evidence before the court indicates legitimtatistrating,
delays that are an ordinary part of legal and insurance work.” Kosierowski, Gpg=.2Z8l at
590. Where“delay is attributable to the need to investigate further or even to simpigereg,
no bad faith has occurredItl.

Taking the evidence in the light most favorable to plaintiffs, | conclude thahtne
failed to adducsufficientproof* from which a reasonable jury could conclude that Allstate
lacked a reasonable basis for its handling of the appraisal process. Even iralbofindy.

Hoffman’s actions to Allstate, the relatively minintgdlay of eight monthom plaintiffs’

4 In a lastditch effort to preserve their bad faith claim, plaintiffs offer the cursory

argument that “should the Court find that Plaintiffs have not yet met this burdendblistsng
a genuine issue of material fact as to Allstate’s bad faith], disgavénis matter is set to end on
June 6, 201[7]. Plaintiffs’ depositions have not yet taken place, nor has Plaintiffsitidepols
Allstate’s representatives. Plaintiff[s] respectfully request[] the dppity to supplement this
report once depositions have been completed and discovery has concluded.” Pls.” Supp. Resp.
Opp’n, ECF No. 23, at 19.)

In order for plaintiffs to obtain such relief, however, Federal Rule of Cigttétture
56(d) requires them to show “by affidavit or declaration that, for specified reasepgannot
present facts essential to justify its opposition.” Fed. R. Civ. P. 56(d). Plangiffer present
any such affidavit nor suggest what additional facts they hope to find thatievillaashowing
of bad faith against the backdrop of the existing uncontested evidentiary record. Without an
explanation as to what essential facts are needed, | decline to allow sushgadigpedition.
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November 10, 2015 original demand for apprais#he umpire meeting o July 5, 2016s
insufficient to establish bad faith. In that period, both parties’ appraisersaacterely
conducting investigationsyith much of the actual delay attributable to plaintiffs’ own adjuster.
| therefore conclude that plaintiffs’ bad faith claim does not withstand swrjodgment
review.
CONCLUSION

In light of the foregoing, | find no remaining genuine issue of matetalon plaintiffs’
bad faith claim. Accordingly, I will grant Allstate’s motion for summary judghn@en enter
judgment in favor of Allstate on the remainder of plaintiffs’ amended complaint

An appropriate Order follows.
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