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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MIRIAM WEBER MILLER

CIVIL ACTION
V.
NO. 163943
CEREBAIN BIOTECH CORP. and
ERIC CLEMONS
O’NEILL, J. November 8, 2016
MEMORANDUM

The present action involves a claim for wages and/or compensation by pMinafh
Weber Miller against defendants Cerebain Biotech Corp. and Eric ClemonsidBetfe have
filed a motionto dismiss all of plaintiff's claim$or failure to state a claim upon which relief
may be grantedFor the following reasan | will deny the motion.

FACTUAL BACKGROUND

According to the facts set forth in the complaint, plaintiff was hired by Cerabalay
2014 to be a seniorember of its management tea@ompl., ECF No. 1, § 6Miller was to
provide services and support relating to Cerebain’s public relations, inveatmngland
corporate growth strategiemd was to be an advisor dahble to the Chief Executive Officer for
any specific needs or projects requiredld. { 7. The partis agreed that plaintiff would
receive compensation in the amount of $140,000 per year, plus $400 per mongoingn-
expensesld. T 8. Plaintiff then memorialized the details of the parties’ negotiaiioas email
dated May 22, 2014, tGerebain’s CEO, defendant Efitemons.Id. § 9 & Ex. A. That email

stated, in pertinent part:
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Hi Eric,

| hope this note finds you well. As we discussed, | am sending
you this summary of our conversation from pgrsonal email
account. Please use this email for me going forward:

Okay, here goes:

Overview of Long-Term Agreement

1. Base salary of $140,000/year beginning on July 1.

2. $400/month in omoingexpenses to offset office costs.
Please let me know if | need to provide receipts

3. Benefits: | am planning to secure my own package of benefits
at this time. In lieu of my participation in th€ompanys
benefits package, we discussed me receivingparstiequal to
the amount of money the companguld be spending on my
behalf if | participated in the company plans. | am not asking
the company t@omeout-of-pocket for anything additional
beyond what you would spendhis will be helpful to me so
that | carkeep my benefits in tagsic] once the sale of the
company occuts

4. Stock/Stock Options: We discussed some level of stock
and/or stock option awdy which can occur in whatever
timeframeyou feel appropriateWe agreed & would solidify
these detils after my formal start daté July 1.

5. Title: TBD

The Month of June

1. I will come on-board as a consultant for the month of June.

2. My suggestion is we agree to a one-time payment of $12,000.
This is 140,000/12 + $333 #xpensedf you don’t want to pay
expenses in June, | am fine with that. We can just do
$140,000/12. PLMK

Question: Do travel expenses get reimbursed?

Okay, so | am VERY excited about the chance to work with
you! | love what you are doing and | am readynake this
happen, so thank you!

Id., Ex. A. Cerebairsubsequentlyeleased an announcement over the Business Wire naming

plaintiff as Executive Vice Presidentd. 10 & Ex. B.



Plaintiff thereaftemprovided all requested services to Cerebain, including creating the
content for and managing the development and launch of the corporate website, peeparing
strategic outreach plan, preparing a community outreach plan, prepadtzharmer’sMonth
Obsevation plan and prepiaag a social media strategyd.  11. She also prepared and
maintained a comprehensive social media list, prepared and presented a plaelfamGer
visibility at the Chase/JP Morgan Annual Health Confereaeatedan investor road show,
prepared a corporate fact sheet and remamadable to th&€€EO on an “as needed” basisl.
12. Finally, plaintiff functioned as the “corporate spokesperson” for Cerebain aiedl caut the
rebranding of Cerbain, including the creation of a new corporate logo, coloresdmesmess
card, narketing material and slogaid.  13.

Per theparties’ employmerdigreement, plaintiff submitted monthly invoices to
defendants for her servicekl. I 14 & Ex. C. Nonetheless, addspite repeated promises to the
contrary, defendants failed to pay pldint1d. 15 & Ex. D. The last bill submitted to Cerebain
representing plaintiff's wages due was saribecember 2015.

On July 21, 2016, plaintiff initiated litigation settingrth three claims: (1) breach of
contract; (2) violation of the Pennsylvania Wage Payment and Collection Law angy8)
enrichment. Defendants moved to dismiss the complaint on October 3, 2016. fPlaintif
responded on October 13, 2016 and defendants filed a reply brief on October 19, 2016.

STANDARD OF REVIEW
Under Rule 12(b)(6), a defendant bears the burden of demonstrating that the pksntiff

not stated a claim upon which relief can be granted. Fed. R. Civ. P. 12¢bg&l)soHedges v.

United States404 F.3d 744, 750 (3d Cir. 2005). _In Bell Atlantic Corporation v. Twombly, 550

U.S. 544 (2007), the United States Supreme Court recognized that “a plaintiff'siobligat



provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than tabet conclusions,
and a formulaic recitation of the elements of a cause of action will notidoat 555.

Following these basic dictates, the Supreme Court, in Ashcroft v. Igbal, 556 U.S. 662

(2009), subsequently definedveo-pronged approach to a court’s review of a motion to dismiss.
“First, the tenet that a court must accept as true all of the allegations contaaneahnplaint is
inapplicable to legal conclusions. Threadbare recitals of the elements otatai®n,
supported by mere conclusory statements, do not suffldedt 678. Thus, although “Rule 8
marks a notable and generous departure from the hgplenical, codgleading regime of a
prior era . . . it does not unlock the doors of discovery fdaiatiff armed with nothing more
than conclusions.’ld. at 678-79.

Second, the Supreme Court emphasized that “only a complaint that stateskdeplausi
claim for relief survives a motion to dismisdd. at 679. “Determining whether a complaint
states a plausible claim for relief will .be a contexspecific task that requires the reviewing
court to draw on its judicial experience and common serige.’A complaint does not show an
entitlement to relief when the wealdleaded facts do not permit the court to infer more than the

mere possibility of misconductd.; see alsdhillips v. Cnty. of Allegheny, 515 F.3d 224, 232—-

34 (3d Cir. 2008) (holding that: (1) factual allegations of complaint must provide notice to
defendant; (2) complaint mustedje facts suggestive of the proscribeddract; and (3) the
complaint’s factual allegations must be enough to raise a right to retieé ahe‘speculative

level.”), quoting Twombly, 550 U.S. at 555.

Notwithstanding these new dictates, the basic terigkedrule 12(b)(6) standard of

review have remained statiSpence v. Brownsville Area Sch. Dist., No. 08-626, 2008 WL

2779079, at *2 (W.D. Pa. July 15, 2008). The general rules of pleading still require only a short



and plain statement of the claim shog that the pleader is entitled to relief and need not contain
detailed factual allegationgzed. R. Civ. P. 8(aPhillips, 515 F.3d at 233. Furthexyen after

Igbal, the court must “accepatll factual allegationas true construe the complaint in the light

most favorable to plaintiff, and then determine whether a reasonable inferap&e mrawn that

the defendant is liable for the alleged misconduct.” Argueta v. U.S. Immigratius&&ms

Enforcement643 F.3d 60, 74 (3d Cir. 2011).

DISCUSSION

Wage Payment and Collection Law Claim

Plaintiff's first claim seeks unpaid wages under the Wage Payment andtiGolleaw
(WPCL), 43 Pa. Cons. Stat. § 26021 seq. The WPCL providethat “[e]very employer shall
pay all wages, other than fringe benefits and wage supplements, due to his efspipges
regular paydays designated in advance by the employ&rPa. Cons. Stat. § 260.3(8A ny
employe or group of employes [sic], labor organization or party to whom anyftysges is
payable may institute actions provided under this dct.’8 260.9a(a). “The purpose of the
WPCL is to allow employees to recover wages and other benefits that arerdusniployers

pursuant to agements between the partieKillian v. McCulloch, 850 F. Supp. 1239, 1255

(E.D.Pa.1994),aff'd, 82 F.3d 406 (3d Cir. 1996). Accordingly, as a prerequisite to relief under
the WPCL, a plaintiff must allege that he or ¢ags an employeand (b) isunder a contract

with his or her employer for wages to be paid. Lehman v. Legg Mason, Inc., 532 F. Supp. 2d

726, 734 (M.D. Pa. 2007).
Defendantsiow argue that plaintiff has not satisfied either of these requirements for
recovery under the WPCILEirst, they assert that plaintiff was not an employee of Cerebain, but

rather an independent contractor, thereby rendering the WPCL inapplicabtend Sbey



contend that even if plaintiffould be characterized asm employee, she has failed to establish a
valid employment agreement pursuant to which her wages were due. Addressing eaeh of thes
argumeng separately, | find that plaintiff has sufficiently pled a claim under tREW

A. Whether Plaintiff Was an “Employee”

Defendants’ first challenge to plairitd WPCL claim asserts that becaysaintiff was
not an employeé of Cerbain she cannot invoke the protections of this statiitee WPCL

applies only to employees, not to independent contractors. Spyridakis v. Rieslingn&r398

F. App’x 793, 798 (3d Cir. 2010). Although the WPCL does not dé¢ffiederm “employeé,
Pennsylvania courts have looked to a series of fatatsternme whether an individual is an
employee or an independent contractor, including:

[T]he control of the manner that work is to be done; responsibility
for result only; terms of agreement between the parties; the nature
of the work or occupation; the skill required for performance;
whether one employed is engaged in a distinct occupation or
business; which party supplies the tools; whether payment is by the
time or by the job; whether the work is part of the regular business
of the employer, and the right to terminate the employment at any
time.

Willi ams v. JanKing of Phila.Inc., _ F.3d___ , No. 15-2049, 2016 WL 5111920, at *4 (3d

Cir. Sept. 21, 2016), quoting Morin v. Brassington, 871 A.2d 844, 850 (Pa. Sud&n05),

quoting Lynch v. WCAB, 544 A.2d 159, 160 (Reommw.Ct. 1989). “Paramount for [the

court’s] consideration among these factors is the right of an individual to controatireenthat

another’s work is to be accomplishedMorin, 871 A.2d at 850see als@Williams, 2016 WL

5111920, at *5.
Thefactual allegations of theresentomplaintallow a reasonable inference that plaintiff
gualifies asan employee under the WPCPlaintiff alleges thashe was hired by Cerebainas

senior member of its management team to provide services and support relagngpi@Cs



“public relations, investor relations, corporate growth strategies, andwwasan advisor who
was available to the Chief Executive Officer (“CEQ”) for any specific needso@qbs as
required.” Compl., ECF No. 1, § 7. She goes on to assert that the details of her employment
were memorialized in an employment agreement, under which she was to receive $10,000 p
yearplus $400 per month in on-going expensies.ff 8— 9.This dlegation is substantiated by
a copy of the enail attached to her complatneflecting that she would be given a “[b]ase
salary” and was entitled to some type of participation in Cerebain’s bepatitage-language
suggestive of an employemployee relationshipld., Ex. A. That same-@nail states that
plaintiff would be a constantwith Cerebairfor the month of June arithve a formal start date
of July 1,evidencingthe parties’ intent teconvertplaintiff into an employeeld. Further,
Cerebaimpublicly announceglaintiff as a Vice President ovdre Business Wik, statingthat
Cerebain “has engaged biotech industry Miriam Weber Miller to serve on theiegdeam, as
corporate vice presidentd. 110 & Ex. B. In addition, the announcemeantlicatedthat
plaintiff would “report[] to CEO Eric Clemons,” suggestitigat Cerebain maintained some
degree of control over the work that she performidd.Finally, in email exchanges between
plaintiff and CEO Eric Clemons, plaintiff referred to Cerebain as “our’p=omg, stated that she
was “hired” as an “executive” dremphasized that she was the “corporate spokesperson,” all of
which underscore the inference that she was an empbbyrecompany.id., Ex. C.

In their motion to dismiss,aefendant®ffer a different interpretation ohe exhibits
attached to the complaiahd argue that thedefinitively demonstratéhat plaintiffserved only

asa consultant providing “marketing communication and investor relations senhcesgh her

1 “A] court must consider only the complaint, exhibits attached to the complainermatft

public record, as well as undisputedly autiedbcuments if the complainasttlaims are based
upon these documentsMayer v. Belichick 605 F.3d 223, 230 (3d Cir. 2010).
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company @mpass Group Consulting, LL@Defs.” Mot. to DismissECF. No. 7, at 8iting

Compl., ECF No. 1, Ex. CTheyfurthercontend that this relationship is evidenceddy

plaintiff’s monthly invoicing of Cerbain for sums to be paid to her consulting group, (b)

plaintiff's contemplation of a wte off for the alleged unpaid invoicesdggesting a relationship

between business entitiesind (c) text messages from CEO Clemons showing that defendants

neverofficially authorized plaintiff to take on the role of corporate spokesperson at Cerebain.
Defendants’ argument, however, attempts to impose a higher burden of proof on plaintiff

than is required at the motion to dismiss stddeder theTwombly/Igbal standards Jgntiff

must set forth factual allegatiotizatraise a right to relieflaove thespeculative level Although
the factors identified by defendants could suppeinérencehatplaintiff acted onlyas an
independent contractor for Cerebain, it is equally plausible, based on the factbyguaintiff,
that she was actually an employee entitled to relief under the WPCL. Foplexaer
submission of invoice® Cerebain could either reflect her independemntractor relationship
with the companyr suggest that plaintiff acceptad alternativdorm of payment whil€erbain
faceda capital shortfall.Such factual disputes are inappropriate for resolutithigstage of the
litigation. Rather, musttake allfactual allegations of the complaint as true and draw all
inferences from those allegations in the light most favorabdaintiff “unless defendants can
definitively show that it is a false statement or an unwarranted factusdnie® Synesiou v.

DesigntoMarket, In¢g.No. 01-5358, 2002 WL 501494, at *2 (E.D. Pa. Apr. 3, 2002). Doing so, |

find that plaintiff has stated a plausible claim that she is an employee for migbdse WPCL.
B. Whether Plaintiff Had a Contract
Alternatively, defendants argue that even if plaintiff could be deemed anyeapthe

WPCL claim faik because plaintiff has not adequately pled the existence of a valid employment



contract. The Pennsylvania Supreme Court has stated that the WPCL provides a means of

recovering wages that are due pursuant to a contsaetOberneder v. Link Computer Corp.,

696 A.2d 148, 150Ra.1997) (“The Wage Payment and Collection Law provides employees a
statutory remedy to recover wages and other benefits that are contrastigaib/them.”)citing
Killian, 850 F. Supp. at 1255.h& “WPCL does not create gkt to compensationRather, it
provides a statutory remedy when the employer breaches a contractual obtmaagrearned
wages. The contract between the parties governs in determining whether spegés ar@

earned.” Weldon v. Kraft, Inc., 896 F.2d 793, 801 (3d Cir. 1990) (internal citations omitied).

other words, “[t]o present a wagayment claim, the employee must aver a contractual
entitlement to compensation from wages and a failure to pay that compensation.Bvdal—

Mart Stores, In¢.24 A.3d 875, 954 (Pa. Super. Ct. 2011) (internal quotations and citations

omitted) aff'd, 106 A.3d 656 (Pa. 2014ert. denied136 S. Ct. 1512 (2016).

Nevertheless, wheemployees do not work under an employment contract or a
collectivebargaining agreemenf plaintiff may access the WPCL by establishitige*
formation of an implied oral contract between [the employer] and its empldyBesAsencio v.

Tyson Foods, In¢342 F.3d 301, 309 (3d Cir. 2003ge als@raun 24 A.3dat 954 (“[A]bsent a

formal employment contract or collective bargaining agreement, an employeg eal&PCL
claim would have to establish, at a minimum, an implied oral contract between tlug/eenghd
employer.”). “Under Pennsylvania law, an implied ¢@ct arises when parties agree on the
obligation to be incurred, but their intention, instead of being expressed in wordsiredinfe
from the relationship between the parties and their conduct in light of the surrounding

circumstances.'Oxner v. Cliveden Nursing & Rehabilitiation Ctr. PA, L.P., 132 F. Supp. 3d

645, 649 (E.D. Pa. 2015). “An offer and acceptance need not be identifiable and the moment of



formation need not be precisely pinpointedd., citing Ingrassia Constr. Co., Inc. v. Walsh, 486

A.2d 478, 483 (Pa. Super. Ct. 1984)s explained bythe Pennsylvania Superior Court, “a
promise to pay the reasonable value of the service is implied where omengddoanother,
with the others knowledge, a useful service of a character thaguslly charged for, and the

latter expresses no dissent or avails himself of the serviMartin v. Little, Brown & Co., 450

A.2d 984, 987 (Pa. Super. Ct. 1981). “A promise to pay for services can only be implied,
however, in circumstances under which the party rendering the services wouldfiee just
entertaining a reasonable expectation of being compensated by the partypgehbeibenefit of
those services.” Oxnet32 F. Supp. 3d at 64T ourts have repeatedly allowed WPCL claims
to proceedvhere the plaintiff properly pled the existence of an implied contiex, e.g.id. at
649-50 (finding that, despite absence of written employment agreement, thef@afhaiently
stated a WPCL claim for thedditional hours she worked from home at her normal hourly rate);

Gordon v. Maxim Healthcare Servs., Inc., No. 13-7175, 2014 WL 3438007, at *4 (E.D. Pa. July

15, 2014) (“Although Gordon did not work for Maxim according to the terms of any written
agreement, she has averred that she provil®ites as a home healthcare aide in exchange for
wages to be paid according to a wéekg pay period. . .There are sufficient facts set forth in
the amended complaint to make plausible the existence of an implied oral coriwaetbe

Gordon and Maxint); Euceda v. Millwood, Inc., No. 12-0895, 2013 WL 4520468, at *5 (M.D.

Pa. Aug. 26, 2013) (“[T]here is sufficient evidence of a contract to pay wages to sapport
WPCL claim at this stageThe plaintiff has alleged, and the defendant does not denyehat
was employed as a pallet repairer by the defendem. plaintiff also asserts that he wesd . .
. $.39 per pallet repaired [and] that the defendantled itself of the plaintif§ work during two

separate periods of employment.”).
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Accepting allfactual allegations of the complaint as true, | find that plaintiff has, at
minimum, sufficiently pled the existence of an implied employment agreement betweerdher an
Cerebain. Plaintiff's complaint alleges that she was hired by Cerebain asransemiler of its
management teaat an agreed upon $140,000 per year, plus $400 per monttgwiran-
expensesCompl., ECF. No. 1, 11 6, 8. Shather asserts that “the details of [her] employment
with Defendant Cerebain were memorialized in [@mjil datedVay 22, 2014 between Plaintiff
Miller and Defendant Cebain’s CEO, Defendant Clemons,” a copy of which is attached to her
complaint. Id. § 9. According to a corporate announcement, Cerebain subsequently named
plaintiff as corporate vice president on theecutive team|d. I 10, Ex. B.Plaintiff then began
submitting invoices to Cerebain for “[p]rofessional fees and expenses ffioeting
communication and investor relations,” as well as “approved expenses” for varitajsio0er
the name oCompass Group Consulting,.C beginning in July 2014ld. Y 14, Ex. C.These
allegations and the exhibits attached to the complaint provide sufficient evidencernfact to
pay wages in exchange for plaintiff's servara justify plaintiff's maintenance afreasonable
expectation of being compensated at a specific rate for her work.

In an attempt to inject doubt into the existence of the contract, defendantshartghe t
email is simply a summary of a conversation, not a summary of an agreérhegtassert that it
uses phrases such as “PLMK” (please let me know), “TBD” (to be determined)and “y
feedback is greatly appreciated,” which suggests that the terms of aeynamt are uncertain.
Further, defendants contend that the email does not contaofeéinite term of employment,
meaning that it is anatill arrangement that provides no rights under the WPCL.

These arguments fail to establish grounds for dismissal. The complaing pleads the

existence of an employment agreement, albeit an implied oral agreentenémail attached to

11



the complaint substantiates the inference that the parties intended to be bounéd by som
contractual arrangemewntherein plaintiff would work for a base salary of $140,000, plus $400
per month expenses. While thenail reflects the existence wériousuncertainties in the
agreement, such adaintiff's official titte and the amount of her compensationher work as a
consultant prior to hesfficial start date, those uncertainties do not negate the existence of an

employment agreemefdr purposes of the WPCLSeeProtoComm Corp. v. Fluent, Inc., No.

93-0518, 1995 WL 3671, at *14 (E.Pa.Jan. 4, 1995(‘Under Pennsylvania law, it is possible
for a meeting of the minds to occur and a contract formed in the absence oh@¢asery
obligation of the parties having been particularized. . . . In fact, a contract tamieel even if
many of the particularsr@pecifics have not been discussed or agreed ypamtérnal

guotations and quotation marks omitted). Furttie mere fact that the agreement fails to state
a specific duration is of no moment. While a contract of employment is presumed to be

terminable at will by either party absent a specification of definite dur&roiffet v. Warner

Commc'ns, InG.692 F.2d 910, 913 (3d Cir. 198#)e existence of an-atill contract does not

negate a finding of an employment agreement for purposes of the WPCL. ridevtdiontraod

Link, Inc., No. 14-720, 2014 WL 5148159, at *4 (W.D. Pa. Oct. 14, 207wWj]kile an

employer may permissibly discharge amdt employee at any time, the-aiill doctrine does
not relieve the employer of its contractoaligation to provide the compensation promised in

return for the employee’s servicewt purposes of the WPJLciting Braun v. WalMart Stores,

Inc., 24 A.3d 875 (Pa. Super. Ct. 2011). In short, construing the complaint in the light most
favorable to faintiff, | find that she has adequately pled the existence of an employment

agreementipon which a WPCL claim may be based

12



I. Breach of Contract
Plaintiff's breach of contract claim, set forth in count | of the complallgges as
follows:

19. Pursuant to the Employment Agreement between Miller
and Cerebain, Miller was entitled to payment of $140,000 a year in
salary, plus $400 a month in expenses.

20.  Despite this clear contractual language, Cerebain failed and
refused to make full and complgiayment to Plaintiff Miller.

21. During the (18) months in which Plaintiff Miller worked

for Defendant Cerebain and submitted invoices to the Defendant,
Plaintiff Miller incurred over $217,000 in earned wages, while

only receiving approximately $42,000.00 in payments from
Defendant Cerebain.

22.  Accordingly, Defendant Cerebain is liable under its
Employment Agreement for over $175,200.00 in unpaid wages,
and the Defendant’s failure to make such payments constitutes a
breach of contract between Cerebain ktilter.

Compl., ECF No. 119 19-22.
Defendants novargue that these allegatioths notstate a plausible claim for breach of
contractbecause plaintiff failso establish either (1) a manifest intent to be bound or (2) terms

sufficiently definite to be specifically enforced. S&leannel Home Citrs. v. Grossman, 795 F.2d

291, 298-99 (3d Cir. 1986) (holding that, under Pennsylvanidtlaetest forenforceability of
an agreement is whether both parties have manifested an intention to be bound by #@sderm

whether the terms are sufficiently definite to be specifically enforjagitihg Lombardo v.

Gasparini Excavating Co123 A.2d 663, 666R@a.1956). Ifind that neither argument has merit.

A. Intent to Be Bound
When determining manifestation of intent to be bound, the object of inquiry is not the
inner, subjective intent of the parties, but rather the intent a reasonable personppoeterad

in considering the parties’ behavioAm. Eagle Outfitters v. Lyle & Scott, Ltd584 F.3d 575,

582 (3d Cir. 2009)iting Ingrassia Constr. Co., Inc. v. Walsh, 486 A.2d 478, 483 (Pa. Super. Ct.

13



1984). “[A] true and actual meeting of the minds is not necessary to form a confatt.”
Eagle 584 F.3d at 582 (citinbpgrassia486 A.2d at 483):“l t is hornbook law that evidence of
preliminary negotiations or an agreement to enter into a binding contract in treedoés not

alone constituta contract’ Am. Eagle Outfitters584 F.3d at 582, quotifghannel Home

Ctrs.v. Grossman, 795 F.2d 291, 298 (3d Cir. 198@)ACS Corp. v. Trans World Commc’ns,

Inc., 155 F.3d 659, 666-67 (3d Cir. 1999)]t is well established that evidence of pralnary
negotiations or a general agreement to enter a binding contract in tleeféiitas enforceable
contracts because the parties themselves have not come to an agreement on theezsseofial
the bargain and therefore there is nothing for the court to enforce.”). “On the other hand,
however, parties may bind themselves contractually although they intend, at some tat¢o da

draft a more formal documetit. Am. Eagle Outfitters584 F.3d at 582, quoting Goldman v.

McShain 247 A.2d 455, 459 (Pa. 1968). Thugmjutual manifestations of assent that are in
themselves sufficient to make a contract will not be prevented from so agdrgtihe mere fact
that the parties also manifest an intention to prepare and adopt a written meragedl th.”

Am. EagleQutfitters 584 F.3d at 582, quotirigestatemenfFirst) of Contracts § 26 (193%ee

alsoShell’s Disposal and Recycling, Inc. v. City of Lancaster, 504 F. App’x 194, 201 (3d Cir.

2012)(“The key inquiry is not the extent to whittie parties have put their agreement in
writing, but rather whether the parties agreed teesential terms of a contract.”)
Defendants argue, in somewhat cursory fashion, that the May 22, 204i @elineating
the partiespurported employment agreement is, at best, evidence of preliminary tiegstia
between the parties or an offer from plaintiff. They further contend thantlad fils to
manifest anything approaching an acceptance by defendants or the “medtgmgiis”

necessary for contract formation.

14



| disagree Plaintiff specifically alleges that she was hired under an employment
agreement tgerve as a senior member of Cerebaimémagement team at a specific sglasy
memorialized in the May 22, 2014neail. Compl., ECF No. 11 6-8, 19& Ex. A. Contrary to
defendants’ argument, thanaail reflects more than mere preliminary negotiations or future
intent to enter into a contract. Indeed, theaat is described as “summary of our
conversation” anduggests a memorialization of the parties’ “Lefigrm Agreemeritthathad
already been reachea the essential elements of their arrangemilareover, the allegations
regardingthe parties’ subsequent course of conduct—defendants’ announcermpkmiff over
the Business Wire as Executive Vice President, plampifovision ofall requested services to
defendants an@erebain’anitial payments to plaintificcording to the terms set forth in the e-
mail—constitute objective manifestationstbé parties’ assent to the precise teomstained
within the email. Id. 11 10, 11, 21.)Taking these facts, and all inference therefrom, in the light
most favorable to plaintiff, | find that these allegations and exhibits surfigiestablish a
meeting of the mindfor the breach of contract claita survive a Rule 12(b)(6) motion.

B. Sufficiently Definite Terms

It is not enough, of course, that the parties intended to contract. “[lJn order fordhere t
be an enforceable contract, the nature extent of its obligation must be certain; the parties
themselves must agree upon the material and necessary details of the’bafgairEagle

Outfitters 584 F.3d at 585, quoting Lombardo v. Gasparini Excavating Co., 123 A.2d 663, 666

(Pa. 1956). In other words, a court misbk to see whether “the terms are sufficiently definite

to be specifically enforced.” Channel Home Citrs., 795 Bt298-99. This is aquestion of

law. Am. Eagle Outfitters584 F.3d at 585The definitenessquirement des not mean that the

presence of any interpretive ambiguity renders an agreement unenforcealils.D&p®sal,

15



504 F. App’xat 202. Rather,“a contract faildor indefiniteness when it istpossible to
understandivhat the parties agreed to because the essential texrambiguous or poorly
defined.” Id. (quotations omitted).

Similar to their argument with respect to plaintiff's WPCL claim, defendants déngtie
the email agreement is not sufficiently defintie@ be enforced. They again contend that the e-
mail's use of the phrases “PLMK” (please let kmow), “TBD” (to be determined) and “your
feedback is greatly appreciated” indicate a clear lack of finality regardengpotiential terms of
the email.

As expained above, however, “[@heeting of the minds can occur in the absence of each

and every obligation of the parties having been particulafizgdited Incentives, la. v. Sea

Gull Lighting Prods.Inc., No. 91-0226, 1992 WL 41322, at *4 (E.Pa.Mar. 2, 1992).“Once

it is determined that the parties intended to form a binding agreement, cestaamys is

important only as a basis for determining the existence of a breachraydrig an appropriate

remedy.” Browne v. Maxfield, 663 F. Supp. 1193, 1198 (BXa.1987),_quotindRestatement
(Second) of Contrac® 33 Under the facts alleged by plaintiff, the essential terms of the
agreemenére certain: plaintiff was to perform certain executive tasks for Cerebain iargech
for $140,000 a year in salary plus $400 a month in expenses. The use of phrases such as
“PLMK” and “TBD” concernednon-material matters such as her official titte and how she was
to be compensated for her work in the month of June prior to her official start date. |Tilee fai
to particularize these details does not detract from the obvious meeting of thehatrastbe
inferred from plaintiff's complaint and attached exhibits. Accordinglyillildeny defendants’

motion to dismiss on this ground.
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[I. Unjust Enrichment
Plaintiff's final cause of action sets forth a claim of unjust enrichrhaithen there has
been no meeting dhe minds between the parties, equitable reliefnay be available.’Param

Techs, Inc. v. Intelligent Home Solutions, Inc., No. 04-1348, 2005 WL 2050446, at *4 faD.

Aug. 25, 2005). Quantum meruifor quasieontract]is an implied contract remedy based on
payment for services rendered and on prevention of unjust enrichnhént:In service

contracts, for example, recovery under quasitract may be available where the parties have
not fixed the value of the service to be provided, but it would be unjust to allow the beneficiary
to retan a benefit for which there was an implied promise to’p&y. “In Pennsylvania, party
seeking tgpleadunjust enrichmenmust allege the following elements: ‘(1) a benefit conferred
on the defendant by th@aintiff; (2) appreciation of the benefit by the defendant; and (3) the
defendants acceptance and retention of the benefit under such circumstances that it would be

inequitable for defendant to retain the benefit without payment of valédigsh v. Select

2 | note that claims of breach of contract and unjust enrichment are generally pattibben

“Pennsylvania has long ascribed to the rule that when the ‘parties’ relation$laipeid on an
express written contcano unjust enrichment recovery is permitted.” Montanez v. HSBC
Mortg. Corp. (USA), 876 F. Supp. 2d 504, 515 (B?2.2012), quoting Novacare, Inc. v. S.
Health Mgmt. Inc. No. 97-5903, 1998 WL 470142, at *1 (E.D. Pa. Aug. 11, 1998).
Nonetheless, “[a] plaintiff is permitted to plead alternative theories of eegtpased on breach
of contract and unjust enrichment in cases where there is a ‘question as to theofalhdi
contract in question.”_Premier Payments Online, Inc. v. Payment Sys. Wor@«@l€. Supp.
2d 513, 527 (E.D. Pa. 2012), quoting AmerisourceBergen Drug Corp. v. Allscripts Heglthcar
LLC, No. 10-6087, 2011 WL 3241356, at *3 (E.D. Pa. July 29, 2GEB als@GuretyAdmins.,
Inc. v. Pacho’s Bail Bonds, No. 05-5851, 2007 WL 1002136, at *4 (E.D. Pa. Mar. 30, 2007)
(allowing a plaintiff to plead breaebf-contract and unjusgnrichment claims alternatively
where defendant “dispute[d] the existence of a contract”).

In the present case, the parties dispute the existence of a contract betweetttiem.
motion to dismiss stage, | cannot resolve whether a valid contract eXxstich, | will permit
plaintiff to plead in the alternative.
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Portfolio Serv., Inc., No. 12-548, 2012 WL 2500973, at *8 (E.D. Pa. June 29, 2012), quoting

Giordano v. Claudio, 714 F. Supp. 2d 508, 530 (E.D. Pa. Z@i®er quotations omitted)

Defendants argue that plaintifigllegationan Count Il of her complainare “labels and

conclusions” that cannot be considered under the Twombly/Igbal standards. Thay furthe

contend thathat aside from attaching invoices to the complaint, plaintiff has ndtgoly facts,
with any level of specificity, to suggest that defendants unjustly accepde@t@ned a benefit
of any value from plaintiff.

Defendants’ argument, however, is premised on a review of solely the alfsgatthin
count Ill of the complairftwithout consideration of theemainder of theomplaint which sets
forth factual allegationsupportingall threeelementf an unjust enrichment claim. First,
plaintiff assertghat she conferred a benefit on defendants by “creating the content for, and
managing the development and launch of the corporate website, preparinggcsinatreach
plan, a community outreach plan, an Alzheimer’'s Month Observationgildm social media
strategy.” Compl., ECF No. 1, 1 11.) In addition, she prepared and maintained a comprehensive
social media list, prepared and presented a plan for Cerebaibisityiat the Chase/JP Morgan
Annual Health Conference, prepared an investor road girepared a corporate fact shaat
was available to th€EO on an ‘as needed’ basidd. 1 12. Second, plaintiff alleges facts to
show that Cerebain appreciatec#ebenefitswhenit announced plaintiff as the “corporate

spokesperson” and received the benefit of plaintiff’'s rebranding of the compduogjngahe

3 Count 1l of the complaint sets forth a threadbare recital of the elements of an unjust

enrichment case of action by alleging th@erebain received the benefit of plaintiff's hard work
and business services without paying for those services and hafrthéeen unjustly

enriched. Compl., ECF No. 1, 11 31, 32. Notably, however, count Ill also incorporates by
reference all of the previous factual allegations within the complaint, makingeissery to
consider those allegations on a Rule 12(b)(6) reviewy 30.
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creation of a new corporate logo, color scheme, business card, market matesiaban, the

last ofwhich is still in use todayld. 1 13. Finally, plaintiff pleads that defendants were unjustly
enriched becauseléspite CEO Clemons’ repeated promises to pay [plaintiff] for her wages and
expenses incurred upon Cerebain receiving an additional aafitsion, and despite Defendant
Cerebain and Defendant and Defendant Clemons always treating [plaist#f employee of
Defendant Cerebain which entitled her to full negotiated salpiaintiff was not paid in full for

her servicesld. { 15.

In short, the unjust elshment claim isvell pled and adequately supported by factual
allegations that give rise to a plausible cause of aclitwerefore | will decline to dismiss this
claim.

CONCLUSION

At this early stage of litigation, plaintiff need ordgt forth a short and plain statement of
her causes of action sufficient to raise the right to relief above the spezildat|.

Undoubtedly, she has done so in the compkifar and has adequately pled causes of action
for a violation of the WPCL, breach of contract and unjust enrichment. Accordinglydewy
defendants’ motion to dismiss and will ordieem tofile an answer to the complaiah or before
November 28, 2016.

An appropriate @ler follows.
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