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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LAWRENCE BISS : CIVIL ACTION
V.

GEHRINGMONTGOMERY, INC., :
ET AL. : NO. 16-4472

MEMORANDUM

Padova, J. May 22, 2017

Plaintiff Lawrence Bisshas brought this action against Defendants asserting claims
arising from the termination of his employment with Defendant Geliiagtgomery, Inc.
(“GMI”"). Defendants Thomas Sprock and Oliver Zimmerntave moved to be dismissed as
Defendants in this acin, asserting that this Court lacks personal jurisdiction over them. For the
reasons that follow, we deny the Motion.
. FACTUAL BACKGROUND

The Complaint alleges the following facts. GMI “is a distributor of specidgmcals
to commercial manufacturerin the automotive, coatings, adhesives, food and personal care
industries.” (Complq 14.) It was founded by Ruth Gehring and managed by her for many
years. [d. § 15.) DefendanfTER Hell & Co., GmbH (“TER Hell”) “is the parent company of a
group [o] companies . . . that distribute, retail, and manufacture raw chemic&sy 18.) In
1990,DefendanfTER Holding, Inc., a subsidiary of TER Hell, acquired GMd. { 19.)

Biss was hired by GMI on May 2, 1992 as the Purchasing Manadgry @6.) He
became the Managing Director of GMI in January 1996 and was responsiblenfamg the
company and its sales operationkl. { 17.) On December 20, 1995, GMI and Biss entered into

an employment agreement (the “Employment Agreementt). §(20.) Under the Employment

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2016cv04472/521197/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2016cv04472/521197/29/
https://dockets.justia.com/

Agreement,Biss was entitled to the following compensation: “salary . . . , reimbursement of
business expenses, a new automobile at company expense every three yeabapngfiequal

to 10% of the company’s net profits before taxes and executive compensation, 40d(k) pla
contributions by the company equal to 4% of his [salary], medical insurance, atidrvat25

days annually.” I€l. T 22(a).) In addition, pursuant to the Employment Agreement, Biss’s
employment with GMIcould only be terminated upon his death, or disability, for just cause, or
with 12 months’ notice. 1d. § 22(b).) Just cause is defined in the Employment Agreement as “a
repeated and substantial failure to perform his duties after specific writtiee of the failure;
frequent absences without satisfactory explanation; ‘material miscgndudétonviction of a
felony.” (Id. § 22(c).) The Employment Agreement also provided that Biss was entitled to
severance pay upon expiration of the Agreement in the amount of one month of salaeyyfor e
year of his service to the company beginning on January 1, 1BD@] 22(d).)

Biss was born in 1955 and was 61 years old when he filed the Complanf] Z3.)
Gehring was born in 1944 and was 72 years old when Biss filed the Complaint] 24.)
Beginning in 2011, the management of TER Hell made it clear that it wanted to tirgeyo
managers to replace Gehring and Bidd. { 25.) In the summer of 2015, all of the Defendants
except Mark Bitting,informed Biss that his position would be terminated and that his duties
would be distributed to Thomas SpracRliver Zimmermarf, and his replacement.ld( q 26.)

Biss was also notified that he “would be required to interview and train hiceeptat. (Id.)

Biss informed Sprockand Zimmerman that his termination violated the federal Age

!Defendant Thomas Sprock is the Secretary of GMI and Chief Financial OffidézRf
Hell. (Compl.q 5.)

’Defendant Oliver Zimmerman is the President of GMI and the Chief ExecutiioerO
of TER Hell. (Compl{ 6.)



Discrimination in Employment Ac{"'ADEA”) . (Id.  27.) At the end of 2015, the company
terminated Gehringecause of her ageld(q 28.)

On January 1, 2016,i8’s Employment Agreement was terminated, his position was
eliminated, and his duties were assigned to BitliSgrock, and Zimmerman, all of whom are
younger than Biss. Id. T 29.) Bisswas assigned to a meaningless position with little
responsibility “but high visibility to customers and existing employesld. { 30.) This
reassignment “was an affront aad embarrassment” to Biss and was intended to cause Biss to
resign and relieveGMI of its obligation to pay him severance in accordance with the
Employment Agreement.ld.) Nevertheless, Biss did not quitd.(] 32.)

Defendants subsequently engaged BDO Seidman (“BDQO”) to perform an auddlof G
(Id.) Defendants engaged BDOfind a reason to fire Biss that would not require the payment
of his severance pay.ld( § 33.) During its audit of GMI, representatsvef BDO told GMI
employees, eemployees, and third parties that Biss was guilty of “theft, crimes, indengee
at hs trade or profession, and dishonestyld.  34.) These representations were false and
Defendants knew that they were falsé&d. I 35-36.) On July 72016, Biss’'s employment was
terminated. I@. J 38.) Defendants gave numerous false reasonstefoninaing Biss’s
employment in order to “(a) mask the age discrimination of the Defendantetgbate against
Mr. Biss for asserting his contractual and statutory rights, and (cjtem to justify the failure
to pay him the severance pay pag&aequired by his contract.’1d(  39.) Only Sprock gave a
valid reason for Biss’s termination, when he told Biss: “[w]e tried to séitigg with you but
you made all of these claims for severance and discrimination that we had no otbebcittoi

terminate you. You won't get any severance pay nowd. { 40.) As of the date of his

3DefendantMark Bitting is the Managing Directorfor Sales and Purchasing of GMI.
(Compl.g7.)



termination of employment, Biss had worked for GMI for more than 24 years anentitied to
26 months of pay as severance under the Employment Agreentterff.42.) GMI did not give
Biss his severance paymentdd. § 43.) In addition, pursuant 8MI’s policy of paying unused
vacation pay to employees whom it termina®ss was entitled to be paid for four weeks of
vacation pay that he earned in 2015 and 2.8 weeks of vacation pay that he earned in 2016, with a
total value of $33,000. Id. Y 44-45) Biss was not paid for his unused vacation time. I
46.)

The Complaint asserts five claims. Count | asserts a claim against all Bafeod age
discrimination pursuant to the ADEA, 29 U.S.C. § 628d alleges that Biss was first demoted
and then terminated because of his age and because he had asserted that he was being
discriminated against on the basis of his age. Count Il asse#sreaglainst all Defendanfer
retaliation forBiss’s assertion dfis rights under the ADEA. Count lIkgsertsa claimagainst all
Defendantsinder the Pennsylvania Wage Payment and Collection Law, 43 Pa. Stat. &£60.1,
seg. (the “WPCL"), for Biss’s wnpaid severance, noticand vacation pay provided for under his
Employment Agreement. Count IV assertstate common lawelaim for breach of contract
against GMI, TER Hell, and TER Holding foreach othe Employment Agreement. Count V
asserts atatecommon lawclaim for defamation against GMI, TER Hell, TER Holding, Sprock,
and Zimmermanarising from the false statements made by Defetsdand their agents
regarding Biss.Sprock and Zimmerman have moved to dismiss all of the claims asserted against
them for lack of personal jurisdiction pursuant to Federal Rule of Civil Proceduré2)2(b)
1. LEGAL STANDARD

“[Clourts reviewing a motion to dismiss a case for lack of in personam jutizalicust

accept all of the plaintif§ allegations as true and construe disputed facts in favor of the



plaintiff.” Bootay v. KBR, Inc., 437 F. App’x 140, 143 (3d Cir. 2011) (alteration in original)

(quoting Carteret Savs. Bank, FA v. Shushan, 954 F.2d 141, 142 n.1 (3d Cir. 1992)). The

plaintiff, however,“bears the burden of proving that the court has personal jurisdiction over the

defendant by a preponderance of the evidénddlaham v. Naddaf, 635 F. App’x 32, 37 (3d

Cir. 2015)(citations omitted)and “may not rest solely on the pleadings to satisfy this burden.”

Gutierrez v. N. Am. Cerruti Corp., Civ. A. No.-B®12, 2014 WL 6969579, at *2 (E.D. Pa. Dec.

9, 2014) (citing_Simeone ex re. Estate of Albert Francis Simeone, Jr. v. Bomibkwthar

GmbH 360 F. Supp. 2d 665, 669 (E.D. Pa. 2005); @aderet Savs. Banlo54 F.2d at 146).

Rather,”[0] nce the defense has been raised, ‘the plaintiff must sustain [his] burden of proof
in establishing jurisdictional facts through sworn affidavits or other competelgnee. . . ”

Int’'l Bhd. of Elec. Workers Local Union No. 126 Ret. Plan Tr. Fund v. Cablelinks, Inc., Civ. A.

No. 151925, 2015 WL 8482831, at *1 (E.D. Pa. Dec. 10, 2015) (qudtimg Share Vacation

Club v. Atl. Resorts, Ltd., 735 F.2d 61, 66 n.9 (3d Cir. 1984)).

1. DISCUSSION

Sprock and Zimmerman argue that we should dismiss them as Defendants tadhis act
because they are German, do not reside in Pennsyhaardd'have never purposefully availed
themselves to [sic] the jurisdiction of tiourt.” (Defs.” Mem. at 3 “Under Federal Rule of
Civil Procedure 4(k), a District Court typically exercises personasdigiion according to the

law of the state where it sits.O’Connor v. Sandy Lane Hotel Cdtd., 496 F.3d 312, 316 (3d

Cir. 2007) (citing Fed. R. Civ. P4(k)(1)(A)); see alsoFed. R. Civ. P. 4(k)(1) (“Serving a
summons . . . establishes personal jurisdiction over a defendant: (A) who is sobjeet
jurisdiction of a court of general jurisdiction in the state where the district isdocated . . . ).

“Pennsylvania’s lon@rm statute permits courts to exercise personal jurisdiction over



nonresident defendants ‘to the fullest extent allowed under the Constitution of the Shaites’
and ‘based on the most minimum contact with this Commonwealthwedlounder the

Constitution.” Ackourey v. Sonellas Custom Tailors, 573 F. App’x 208, 211 (3d Cir. 2014)

(quoting 42 Pa. Cons. Stat. Ann. 8 5322(b)). “Accordingly, in determining whether personal
jurisdiction exists, we ask whether, under the Due ProCémsse, the defendant has ‘certain
minimum contacts with . . . [Pennsylvania] such that the maintenance of the suit dodsnbt of
traditional notions of fair play and substantial justiceD’Connor 496 F.3d at 3147

(alterations in original) (quoting Int'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)).

There are twaypes of personal jurisdictiorgeneral and specific.ld. at 317 (citing

Helicopteros Nacionales de Colombia S.A. v. Hall, 466 U.S. 408;181& n.9 (1984)).

“General jurisdiction rists when the plaintiff's claim arises out of the defendant’s ‘continuous
and systematic’ contacts with the forum state. General jurisdiction existsfeime cause of

action is unrelated to the defendant’s activities in the forum st&ecke v. Peble Beach Cg.

541 F. App’x 208, 2a (3d Cir. 2013) “Specific jurisdiction exists when the plaintiff's claim
arises out of the defendant’s activities within the forum such that the defendé&hteasonably

anticipate being haled into the state’s caurtil. (citing Vetrotex Certainteed Corp. v. Consl.

Fiber Glass Prods. Co., 75 F.3d 147 (3d Cir. 1p95)

Plaintiff maintains that we have specific personal jurisdiction over Sprock and
Zimmerman in this cask.“In determining whether there is specifiigdiction, we undertake a

threepart inquiry.” D’Jamoos ex rel. Estate of Weingeroff v. Pilatus Aircraft,[566 F.3d 94,

102 (3d Cir. 2009). “First, the defendant must have ‘purposefully directed [its] astiatithe

*Plaintiff also argue that we have general jurisdiction over Sprock and Zimmerman as a
result of their continuous and substantial contacts with Pennsylvania. Howegerywe have
specific jurisdiction over Sprock and Zimmermaeeinfra at 11, we need not address this
argument.



forum.” Id. (alteration in original{quotingBurger King Corp. v. Rudzewicz, 471 U.S. 462, 472

(1985)). “Second, the litigation must ‘arise out of or relate to’ at least one & Hutigities.”

Id. (quotingHelicopteros Nacionalegl66 U.S.at 414 andQO’Connor,496 F.3d at 31)7 “And

third, if the first two requirements have been met, a court may consider whethetercise of
jurisdiction otherwise comport[s] with fair play and substantial justice.’ld. (alteration in
original) (quoting Burger King, 471 U.&t476).

A defendant who opposes the exercise of personal jurisdiction on the ground that it would
not “comport[] with fair play and substantial justicéd’ (quotation omitted);must present a
‘compelling case that the presence of some other considerations would render thatigarisdi
unreasonable’ because once minimum contacts have been established jurisdiction is

presumptively constitutiondl. Isaacs v.Trustees of Dartmouth Coll., Civ. A. No-5I®8, 2014

WL 4186536, at *8 (E.D. Pa. Aug. 25, 2014) (quoti@Connor 496 F.3d at 324and citing

Pennzoil Prods. Co. v. Colelli & Assocs., Inc., 149 F.3d 197, 207 (3d@98), aff'd sub nom.

Isaacs v. Arizona Bd. of Regents, 608 F. App’x 70 (3d Cir. 20123he Supreme Court has

looked to several factors to determine whether fairness enables or strips jurisdictid.
“These factors includeithe burden orthe defendant, the forum State’s interest in adjudicating
the dispute, the plaintif§ interest in obtaining convenient and effeetrelief, the interstate [and
international] judicial systet® interest in obtaining the most efficient resolution of controversies
. .. and the procedural and substantive interests of other nétiolials.(alteratiors in original)
(quoting_O’Connor, 496 F.3d at 34

Biss has sbmitteda Declaration in which he lists Sprock’s and Zimmermagctvities
in this Commonwealth that gave rise to the claims asserted in the Complaint. Biss states in his

Declaration that, in early April 2015Zimmerman viged GMI's offices in Warminster,



[Pennsylvania]for at least two days. (Biss Decl. § 10.) While Zimmerman was in
Pennsylvania, he informed i that “as of January 1, 2015, he was in charge of Ter Hell's
subsidiaries, including GMI, an{Biss] was to reort directly to Zimmerman and Sprock
concerning GMLI.” [d.) In February of 2016, Zimmermawgain visited GMI in Warminsteand
met with Biss. Id. § 12.) During this visit, Zimmerman spoke to Biss about Matkirigj, who
had been hired as GMI'Birector of Sales the previous month, and about Biss’'s “role and
responsibilities, and [his] employment agreementd. {] 11-12) “In March 2016, Ter Hell
announced that Zimmerman was now President of GMI and that Sprock was now the ¢empany
Secretay.” (Id. § 14.) The following month, Sprock visited GMI's offices in Warminster,
Pennsylvania for two or three daysccompanied by a BDO Seidman emplaydéd. q 15.)
Sprock“explained that BDO had been engaged to perform a ‘compliance audit’ of GMl)
On July 7, 2016while Sprock was visiting GMI’s offices in Warminster, Pennsylvania, he
called Biss “into a meeting with Mr. Bitting and terminated [Biss’s] employment @iNH.”
(Id. § 16.) Sprock and Zimmermamere involved in‘the decisionnot to pay [Biss’s] wages in
breach of [his] employment agreement.ld.(f 18.) We concludgeaccordingly,that the Biss
Declaration establishes that Sprock and Zimmerman purposely directed theitieactt
Pennsylvania by visiting this Commonwealthronltiple occasions and that Biss’s claims arise
out of their activitiesn the Commonwealth during those visits.

Sprock and Zimmerman argue, however, that we may not subject them to specific
personal jurisdiction in Pennsylvania because all of the actions they took in Ranissyh
connection with Biss’s claims were taken in their official capacities on behtéio employers

GMI, TER Hell, and TER Holding, which are also Defendants in this case. Sprock and



Zimmermanmaintain thatthey are not subject to specific personal jurisdiction in Pennsylvania
under these circumstances becahbsg are protected by the corporate shield doctrine.

Under the corporate shield doctrine, “[ijndividuals performing acts in a statkeir
corporatecapacity are not subject to personal jurisdiction of the courts of thatfstatieose

acts.” Kappe Assocs., Inc. v. Chesapeake Envtl. Equip., LLC, Civ. A. N@218, 2016 WL

4538806, at *6 n.12 (E.D. Pa. Aug. 31, 2016) (quoting Bowers v. NETI Tdohks 690 F.

Supp. 349, 357 (E.D. Pa. 1988)[T]he purpose of the ‘corporate shield’ doctrine is to protect
corporate officers and directors from being haled into court and exposed to péeadolity in
each state that the corporation does business based solely upon their status ds offrpers

and directors.”_Maleski by Taylor v. DP Realty Tru8%3 A.2d 54, 63 (Pa. Commw. Ct. 1994)

(quoting Central R. Teamsters Pension Fund v. Burten, 634 F. Supp. 128 (E.D. Pa. 1986)).

However, he corprate shield doctrine “may be overcome in two ways: 1) a corporate agent
may be held personally liable for torts done in a corporate capacity within the;fand 2) by
violating a statutory scheme that provides for personal, as well as corporathty.lia

Universal Steel Bldgs. Corp. v. Shore Corp. Ob&. A. No. 090656, 2010 WL 1142039, at *5

(W.D. Pa. Mar. 24, 2010) (citingjat | Precast Crypt Co. v. D€ore of Pa., Inc., 785 F. Supp.

1186, 1191 (W.D. Pa. 1992)

Biss does not dispute SprockdaZimmermanacted in in their corporate capacities
Pennsylvania However, he contends that the corporate shield doctrine does not apply in this
case becaus€ount Il of the Complaint asserts a claim agaiSprock and Zimmermaander
the WPCL, whichprovides for personal as well as corporate liability for certain corporate
officers. The WPCL provides that “[a]lny employee . to whom any type of wages is payable

may institute actions provided under this act.” 43 Pa. Stat. Ann. 8 260.9a(a). The WPC4. define



the term “wages” to “[ijnclude[] all earnings of an employee . . . includ[ingp&ibenefits or

wage supplements . . . .” 43 Pa. Stat. Ann. § 260.2a. The term “Fringe benefits or wage
supplements” is defined to encompass “separation, vacation, holiday, or guaranteed paly . . . a
any other amount to be paid pursuant to an agreement to the emgldye. . .” 1d. We
conclude that the WPCL thus encompasses Biss’s claim for unpaid seyematice and
vacation pay.

The WPCL also defineshe term “[elmployer” to includeagents andofficers of
corporations employing persons in Pennsylvanid. However, an officer of a corporation
cannot be sued under the WPCL solely by virtue of his or her position. “Rather, to hold an
‘agent or officerpersonally liable for unpaid wages under the WP@kjdence of an active role

in decision making is requirétl. Mancini v. Concorde Grp., No. 2233 EDA 2013, 2234 EDA

2013,2014 WL 10575398, at *10 (Pa. Super. Ct. Sept. 25, 2014) (quoting Hirsh v. &b, T

Inc., 910 A.2d 84, 88 (Pa. Super. Ct. 2006)%pé&cifically, an employee must establish that the
‘agent or officerwas’actively involved in corporate polieypaking, such as corporate decision
making or corporate advisement on matters of pay mpensation.” 1d. (quotingHirsh, 910

A.2d at 88). Biss states in his Declaration that both Sprock and Zimmerman were actively
involved in the corporate decision making that resulted in his termination as an esnpfoye
GMI and alleges in the Complaintat the decision to terminate him was made, in part, to
prevent his obtaining the severance pay he was owgdeBjss Decl.q 18 Compl. § 40)
Therefore, the record before us contains evidence that would support holding both Sprock and
Zimmerman liabldor Biss’s unpaid wages under the WPCL. We conclude, accordinglyhéhat
corporate shield doctringas been overcome in this case because the Complaint alleges a claim

against Sprock and Zimmerman for violation of a statute “that provides for perasweg|l as

10



corporate, liability.” Universal Steel Bldgs. Cor2010 WL 1142039, at *5Sc{tation omitted).

We further conclude that we have specific jurisdiction over both Sprock and Zimmerities |
case based on their alleged activities in this Commonwealth that gave riss'sacBisns.

V. CONCLUSION

For the reasons stated above, we deny Sprock and Zimmerman’'s Motion to Dismiss

Plaintiff's Complaint for Lack of Personal Jurisdiction. An appropriate OalEws.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.
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