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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NAUTILUS INSURANCE : CIVIL ACTION
COMPANY :

V.

WESTFIELD INSURANCE :
COMPANY : NO. 16-4634

MEMORANDUM

Padova, J. September27, 2017
Plaintiff Nautilus Insurance Company has brought this declaratory judgaetiun
against Defendant Westfield Insurance Company, arising out of a dispute ogkrofvkttie two
parties is responsible for paying the Knerr Group, Inc.’s (“Knerr”) defeoss in a separate
personal injury suit againdknerr. Defendant has moved to dismiss the Complaint for
Declaratory Judgment (“Complaint”) pursuant to Federal Rules of Civil Buoeel2(b)(1), for
lack of standing, and 12(b)(6), for failure to state a clagpon which relief can be grantedlve
held oral argument on the Motion on September 25, 26br.the reasons that followe deny
Defendant’s Motion to Dismiss
l. FACTUAL BACKGROUND
The Complaint alleges the following facts. On August 26, 2009, Keesed the
property located at 1000 E. Mermaid Lane, Glenside, PA 19038 (the “Prents@gdicon, Inc.

and Conpod, Inc. (collectively, “Podcon”) pursuant to a written lease agredimetitéase”)

The Complaint alleges that Knerr and Podeatered into the Lease, without specifying
their respective roles. Howevdhe Lease which is Exhibit A to Defendant’'s Motion to
Dismiss, indicates that Knerr was the landlord and Podcon was the tenant. Bdemigés
claims rely onspecific provisions of the Leas&e mayrely on this documenth decidingthis
Motion to Dismiss even though Plaintiff did not include@san exhibitto the Complaint.See
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(Compl. 11 6, 16; Lease (Def.’s Ex. A) at 1.) On December 23, 2011, a man named Anthony
Postell suffered an injury in an accident that occurred at the Premises dwaritgrm of the
Lease. (Compl. 1 6; Lease T 2.) Postell filed a personal injury actiontagaérs and Podcon,
among others, in the Court of Common PlebRhiladelphia County (the “Underlying Action”).
(Compl. § 7.) Plaintiff is providing Knerr's defense in that action, pursuant to an insuranc
policy it issued to Knerr. Id. 11 89.) Podcon is the named insurefian insurance policy
issued byDefendant (the “Westfield Policy”), which includes commercial general liglalid
umbrella liability coverage and was in effect on the date on which the accidenteacc (d. I
10; Westfield Policy (Def.’s Ex. B)at IL 00 19 (04-88) at Pages 1 of 2, 2 of 2

Knerr requested that Defendant provide its defense in the Underlying Actioninga
that it was an insured under the Westfield Policy based on certain provisions iases wih
Podcon. Compl. | 24.) Defendant denied Knerr's regtt (d. 11 13, 25.) Knerr, Defendant,
and Plaintiff exchanged a series of letters between November, 2014 and August, girtinge
Knerr’'s status as an insured under the Westfield Policy and Defendant’s dubyitbeg{nerr’s
defense in the Underlying Actionld( 1 2434). The Complaint specifically alleges that
Defendant conceded in a December 23, 2014 letter, that the Lease required Podcon to name
Knerr as an additional insured on the Westfield Poli¢g. 1 25, 29.)

The Lease required Paalt to take out liability insurance policies to cover the Premises.
(Compl. 1 17; Lease  26.) The Liability Insurance provision of the Ledss atafollows:

All policies shall name Tenant as the insured. Tenant and Landlord, any
mortgagee of the Premises, and other parties in interest as shall be designated b

Hughes v. United Parcel Serv., Inc., 639 F. App’x. 99, 103 (3d Cir. 2016)g(Einsion Benefit
Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir. 1993)).

We may consider the Westfield Policy in deciding this Motion to Dismiss because
Plaintiff's claims also rely on this documereeHughes 639 F. App’x. at 103.
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Landlord as additional insureds (th&dditional Insuredy. Tenant shall deliver

to Landlord a cdificate evidencing all of the required coverages and
endorsements within thirty (30) days after request by Landlord. Each pbady
contain a provision that the insurance company shall give Landlord and any othe
Additional Insured thirty (30) days written notice in advance of any cancellation,
lapse, reduction in amount of coverage or any other adverse change to the policy
or insurer’

(Compl. 1 18; Lease 26 at 14.)

The Westfield Policy consists of a “primary” general liability insurapokcy and an
umbrella liability policy. (Compl. § 10.) The primary policy includes a duty terdefsuits
against the insured seeking damages for “bodily injury” or “property damage’otcurred
during the policy period and was caused by an “occurrence’tabltplace on the Premises.

(Westfield Policy at CG 00 01 12 07 at Page 11688 I.1.a; 1.1.b.(1).) The primary policy

includes a “General Liability Expanded Plus Coverage Endorsement” (the “Expanded

Endorsement”), which identifies “Who is an Insurealid provides that “[ajny person[] or

organization[]” that Podcon “agreed a written contract or agreement to name as an insured” is

an additional insured under the policy. (Compl. 1 19 (quotegtfield Policy at CG 70 93 08

05 at Page 3 of 5, 4 0).5 However, such coverage extends only to “liability arising out of the

ownership, maintenance or use of that part of the premises leased” to Pogttdn.

3In the Lease, Knerr is defined as “Landlord” and Podcon is defined as “Tenant.” (Lease

atl.)

“The full text of the relevant portion of the Expanded Endorsement states as follows:
SECTION Il —WHO IS AN INSURED is amended as follows:

* * *
Item 6. is added as follows:
6. Managers or Lessors of Premises
Any person(s) or organization(s) with whom you agree in a written contract or
agreement to name as an insured but only with respect to liability arising out of
the ownership, maintenance or use of that part of the premises leased to you and
subject to the following additional exclusions:
This insurance does not apply to:



The primary policy also contains an endorsement entitled “Additional Insutadners,
Lessees oKContractors -Automatic Status When Required in Construction Agreement With
You” (the “Blanket Additional Insured Endorsement”). (Compl. § 20; Westfielatyat CG 20
33 07 04.) This provision “include[s] as an additional insured any person or organization for
whom [Podcon was] performing operations,” so long as Podcon had “agreed in writing in a
contract or agreement that such person or organization be added as an additional insured on
[Podcon’s] policy.” (Compl. T 20; Westfield Policy at CG 20 330@7 The additional insured
coverage under this section applies only to “liability for ‘bodily injury,” ‘prapetamage’ or
‘personal and advertising injury’ caused . . . by . . . [Podcon or] those acting on [its].hehalf
the performance of [Pedn’s] ongoing operations for the additional insurdd(Compl. | 20;

Westfield Policy at CG 20 33 07 04.)

(1) Any “occurrence” which takes place after you cease to be a tenant in that
premises.
(2) Structural alterations, new constructimndemolition operations performed by
or on behalf of the person(s) or organization(s).
(Westfield Policy at CG 70 93 08 05 at Pages 3 of 5, 4-5 of 5.)

The full text of the relevant portion of the Blanket Additional Insured Endorsement
states as follows

Section Il —Who Is An Insured is amended to include as an additional insured

any person or organization for whom you are performing operations when you

and such person or organization have agreed in writing in a contract or agireeme

that such person arganization be added as an additional insured on your policy.

Such person or organization is an additional insured only with respect to liability

for “bodily injury,” “property damage” or “personal and advertising injury”

caused, in whole or in part, by:

1. Your acts or omissions; or

2. The acts or omissions of those acting on your behalf;

in the performance of your ongoing operations for the additional insured.

A person’s or organization’s status as an additional insured under this

endorsement ends when your operations for that additional insured are completed.
(Westfield Policy at CG 20 33 07 04.)



The Complaintasstertdour Causes of Action against Defendant. Plaintiff's First Cause
of Action seeks a declaration that Knesran insured undethe Westfield primary policy, and
that Defendant is obligated to defend Knerr in the Underlying Aétig8ompl. 1 389.) The
Second Cause of Action seeks a declaration that Knerr is an insured under theldVestfi
umbrella policy. (Id. 1 4643.) The Third Cause of Action seeks a declaration that the
Westfield primary policy provides primary insurance to Knerr and, therebmfendant has the
primary duty to defend Knerr in the Underlying Action, and that the policy Plaissitfed to
Knerr is exess to the Westfield primary policy(ld. 1144-48.) The Fourth Cause of Action
asserts an unjust enrichment claim against Defendant, seeking reimburgemebéefendant of
all costs Plaintiff has incurred and will incur in providing Knemsfense in the Underlying
Action. (ld. 11 4954.)

Il. LEGAL STANDARD

Defendant has moved to dismiss all of Plaintiff's claims under Fed. R. Civ. P.1)2(b)(
arguing that Plaintiff lacks standing to bring these claims, and under Rule 12(lg(6)gahat
the Complaint fails to state a claim upon which relief can be grarit&dnotion to dismiss for
want of standing is . . . properly brought pursuant to Rule 12(b)(1), because standing is a

jurisdictional matter.” Constitution Party of Pa. v. Aichele, 757 F.3d 347, 357 (3d Cir. 2014)

(alteration in originallquotingBallentine v. United Stated86 F.3d 806, 810 (3d Cir. 2007 ).

motion to dismiss for lack of standing brought pursuanRide 12(b)(1) may challenge the

court’s juisdiction on either “factual” or “facial” groundsld. at 35758 (citingIn re Schering

®Although Plaintiff does not specify under what law it seeks declarations in its First
Second, or Third Causes of Action, wassumethat the declarations are sought under the
Declaratory Judgment Act, which provides that, in a case for which subject jnatdiction
otherwise exists, “any [District] court . . . may declare the rights and lethairrelations of any
interested party sewlg such declaration.” 28 U.S.C. § 2201.
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Plough Corp. Intron/Temodar Consumer Class Action, 678 F.3d 235, 243 (3d Cir. 2012)). A

facial attack is an argument that the complaint on its face is insufficamnigger the court’s
subject matter jurisdictionld. at 358 (3d Cir. 2014). Where, as here, a defendant challenges the
subject matter jurisdiction of the court before “fil[ing] any answer to the Gaonir otherwise
present[ing] competing facts . [ijts motion [is] . . . by definition, a facial attack.ld. (citation
omitted). We review facial attacks using the same standard of review we usesithedog a
motion to dismiss brought pursuant to Rule 12(b)(6), and consider only “the allegations of the
complaint and documents referenced therein and attached thereto, in the light mobtefawora

the plaintiff.” 1d. (quoting_In re Schering Plough, 678 F.3d at 243).

When considering a motion to dismiss pursuant to Rule 12(b)(6), we “consigeihenl
complaint, exhibits attached to the complaint, [and] matters of public record, asasvel
undisputedly authentic documents if the complainant’s claims are based upon thesent®otume

Mayer v. Belichick 605 F.3d 223, 230 (3d Cir. 2010) (citiRgngon Benefit Guar. Corp. v.

White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993)). Thus, we consider

undisputedly authentic documents attached to the motion to dismiss when the docueents a

“integral to or explicitly relied uponin the complaint Schmidt v. Skolas, 770 F.3d 241, 249

(3d Cir. 2014) (quoting In re Burlington Coat Factory Sec. Litig., 114 F.3d 1440, 1426 (3d Cir.

1997)). We take the factual allegations of the complaint as true and “construe theirdompla

the light most favorable to the plaintiff.DelRio-Mocci v. Connolly Props., Inc., 672 F.3d 241,

245 (3d Cir. 2012) (citingvaren Gen. Hosp. v. Amgen, Inc., 643 F.3d 77, 84 (3d Cir. 2011)).

Legal conclusions, however, receive no deference, as the court is “not bound to adoeptaa

legal conclusion couched as a factual allegation.” Wood v. Moss, 134 S. Ct. 2056, 2065 n.5

(2014) (quoting Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)).




A plaintiff's pleading obligation is to set forth “a short and plain statement ef th
claim,” which gives “the defendant fair notice of what the . . . claim is and thengs upon

which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (alteration in original)

(quoting Fed. R. Civ. P. 8(a)(2ndConley v. Gibson, 355 U.S. 41, 47 (1957)). The complaint

must contain “sufficient factual matter to show that the claim is figciplausible,” thus
enabling ‘the court to draw the reasonable inference that the defendantlesfdinlthe]

misconduct alleged.”_Warren Gen. Hosp., 643 F.3d at 84 (quoting Fowler v. UPMC Shadyside

578 F.3d 203, 210 (3d Cir. 2009)). “The plausibility standard is not akin to a ‘probability
requirement,” Igbal, 556 U.S. at 678 (citingdwombly, 550 U.S. at 556), but it “requires
showing ‘more than a sheer possibility that a defendant has acted unlaivfuByrtch v.

Milberg Factors, In¢.662 F.3d 212, 221 (3d Cir. 2011) (quotigdal, 556 U.S. at 678). In the

end, we will grant a motion to dismiss brought pursuant to Rule 12(b)(6) if the fdtegatians
in the complaint are not sufficient “to raise a right to relief above the &gaaulevel.” W.

Run Student Hous. Assocs., LLC v. Huntington Nat'l Bank, 712 F.3d 165, 169 (3d Cir. 2013)

(quoting_ Twombly, 550 U.S. at 555).
1. DISCUSSION

A.  Rule 12(b)(1)

Defendant askss todismiss the Complaint in its entirepprsuant to Rule 12(b)(n
the graind that Plaintiff lacks standing to assert its claims because it is seeking rataeclaf
Knerr’s legalinterests rather than its owrfArticle Il of the Constitution limits [the power of

federal courts] to the adjudication of ‘Cases’ or ‘Controes$i Toll Bros., Inc. v. Twp. of

Readington555 F.3d 131, 137 (3d Cir. 2009) (quoting U.S. Const. art. lll, 8 2). “[T]hearase

controversy requirement” is enforced through “justiciability doctrines” thelude “standing,



ripeness [and] mootness.Toll Bros., 555 F.3d at 137 (citing DaimlerChrysler Corp. v. Guno

547 U.S. 332, 352 (2006)pdditional citation omitted) In order to demonstrate Article Il
standing, “a plaintiff must identify ‘(1) a cognizable injury that is (2) edlysonnected tahe
[defendant’s] alleged conduct and is (3) capable of being redressed by a favoratéd judi

decision.” Williams v. BASF Catalysts LLC765 F.3d 306, 327 (3d Cir. 2014) (quotiRg.

Family Institute, Inc. v. Black489 F.3d 156, 165 (3d Cir. 2007nd citing Lujan v. Defenders

of Wildlife, 504 U.S. 555, 5661 (1992)). In addition to these constitutional limitations, courts

have articulated “prudential principles by which the judiciary seeks tolimit.access to the

federal courts to those litigants best suited to assert a particular cl@fadstone Realtors v.

Village of Bellwood 441 U.S. 91, 9900 (1979). Among other requirements, prudential

standing mandates “that a litigant assert his or her own legal interests rathérosdeof a tind

party.” Lewis v. Alexander, 685 F.3d 325, 340 (3d Cir. 2012) (citutayiana v. Fisher338

F.3d 189, 205 (3d Cir. 2003)).

The Complaint alleges that the Lease between Knerr and Podcon required the latte
add Knerr as an insured und&wdcons liaklity insurance policies. (Compl. ¥ 36, 41.) It also
alleges that, under the terms of the Westfield Policy, Knerr qualifies assared, and that
Defendant is therefore obligated to provide Knerr with a defense in the Undelstiog. (d.

19 13212 37-38, 42, 47, 51.) It further alleges that Defendant has denied Knerr’s requests for
defense, and that Plaintiff has consequently incurred costs for Knerr's defensevihad not
otherwise be obligatet pay. [d. 119, 13-14, 24-25, 32, 34, 50-51.)

Defendant argues that Plaintiff lacks prudential standing because it isgséelkansert

Knerr’'s right to a defense rather thany legal interest of its ownDefendant maintains that

Plaintiff does not seek to enfardts own legal interests becauseelieson documents, namely



the Westfield Policy and the Lease, to which Plaintiff is not a party andhahéclegally distinct
from the insurance policthat Plaintiff issued to Knerr. Defendant further argues thaniff's
Fourth Cause of Action, which seeks reimbursement for the sums Plaintiff hasmpKitefr's
defense in the Underlying Action under an unjust enrichment theory, doeseate standing
because this claim isntirely dependent upon Knerr’s right to coverageder the Westfiled
Policy.

UnderPennsylvania lapan insurance company has standing to bring an action to recover
defense costs under an insurance policy issued to its insured by an another insumguacey c
because ‘there is no bar against an insurer obtaining a share of indemnification or defstse c
from other insurers under ‘other insurancgauses or under the equitable doctrine of

contribution’” Transp. Ins. Co. v. Pa. Mfrs.” Ass’n Ins. Co., 641 F. Suppt&] 411 (E.D. Pa.

2008), rev'd on other grounds, 346 F. App’x 862 (3d Cir. 20qguoting J.H. France

Refractories v. Allstate Ins. G626 A.2d 502, 509 (Pa. 1993nd citing Koppers Ca.Inc. v.

Aetna Cas. & Sur. Co., 98 F.3d 1440, 1454 (3d Cir. })996n the instant case, as detailed

above, the Complaint alleges that Plaintiff has suffered a concrete momgtmyyas a direct
result of Defendant’s allegedly wrongful denial of coverage to Knerr. (Compl. $2.50
Specifically, the Complaint lggesthat Plaintiff is paying forKnerr's defense costs in the
Underlying Action andthat Defendanshould pay these costs because Knerr is an insured under
the Westfield primary policy and therefore entitled to the payment of its @efests under tha

policy. (Id. 11 9, 1114, 3738, 4243, 4748, 5652) We conclude that these allegations are

"When we exerciseour diversity jurisdiction over a declaratory judgment action, we
apply state law to the underlying substantive issues. Todd v. Liberty Mut. Ei@dn€iv. A.
No. 002533, 2001 WL 33771, at *2 (E.D. Pa. Jan. 12, 206iting Britamco Underwriters, Inc.
v. C.J.H., Inc., 845 FSupp. 1090, 1093 (E.ORa.1994),aff'd, 37 F.3d 1485 @ Cir. 1994).
The determination of whether Plaintiff has asserted its own legal interests irctibis ig,
therefore, made by reference to Pennsylvania law.
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sufficient toestablisithat Plaintiffis asserhg its “own legal interests rather than those of a third
party.” Lewis, 685 F.3d at 340. Whirther conclude, accordinglyhat Plaintiff has prudential

standing to bringhe claimsasserted in the ComplainEeeTransp. Ins. Co., 641 F. Supp. 2d at

411.
In reaching this conclusion, we have carefully considered, but found unpersuasive, th
trio of caseson which Defendant primarily relie® support its argument that PlaintlEicks

prudential standind.ancer Insuranc€o.v. Harleysville Mutual Insuranc€o, 108 F. Supp. 3d

275 (E.D. Pa. 2015); Wausau Insurance.@omdemnity Insirance Coof North America Civ.

A. No. 900722, 1990 WL 82085 (E.D. Pa. June 11, 1990); Ame&ricanHome Assurance Co.

v. Liberty Mutual Insurance Co., 475 F. Supp. 1169 (E.D. Pa. 197Bhe Lancercourt held that

a plaintiff insurance company “lack[ed] prudaitstanding” to seek declarations tiab other
insurance companies were required to defend and indentmefyplaintiff's insured in an
underlying lawsuit‘because it [sought] a declaration about third parties’ legal interests rather

than its own.” Lancer Ins. Co., 108 F. Supp. 3d at 276, 2Fowever, the plaintiff inLancer

unlike Plaintiff in the instant case, did not seelkmbursement or equitable contributioRather,

it sought only*“a declaration about what other insurers are required to do for their insureds, not
about what they are required to do for [the plaintiffld. In Wassau the court considered
whether a plaintiff insurance company had standing to seek a declaration thatethgadef
insurance company had wrongfully denied coverage to the defendant’s insureds who had been

involved in a car accidentWassau Ins. Cos., 1990 WL 82085, at *lhe plaintiff alleged that

the defendant’s denial of coverage lwadisedhe plaitiff's insured to seek coverageom the
plaintiff under an uninsured motorist provisiold. TheWassatcourt held that it was “obvious”

that the plaintiff lacked standirtg seek such a declaration, becausé/Massatplaintiff, unlike
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Plaintiff here,had not suffered any injutyecause it had “not paid any money on [its insured’s]
claim,” and, therefore, watmot asserting its own rights, but [was] asserting those of [the
defendant’s insureds].Id.

The American Homecourt considered whetheplaintiff insurance companiebad

standing to bring a declaratory judgment action against a defendargtnos company based on

a contractual indemnification agreement to whicime of thensurance companiasas a party.

475 F. Supp. at 1171. The indemnifioat agreement was between the plaintiffsured a
contractor and the defendant’s insurea subcontractoithe plaintifs sought a declaration that
the defendant insurance company was obligated under the agreement to indemnéntifies pl

for anyliability or costs they incurred defending a wrongful death action againsbnbractor.

Id. The court found that the indemnity agreement between the policyholders wasy“legall
distinct from the insurance policies issued by the plaintdfsd thatthe plaintiffs had no legal
interess that were adverse to the subcontractor or the defendant insurance cpmpany
consequentlythe plaintiffslackedstanding to seek a declaration aga@isier the subcontractor
“as the indemnitor, since they were not signatories to the indemnity agreemémt”defendant
insurance company “because [the defendant’s] policy with [the subcontveatdr . . legally

distinct from the indemnity agreementld. at 1172 Unlike the plaintifs in American Home

Plaintiff in theinstant case does not seek to enfdhee Lease or the Westfield Poliagainst
Defendantrather it seeksdeclarations of Knerr’s status as an insured under the We$héty
as necessary componerdf its unjust enrichment claim. Although we must determine the
meaning of the Lease and Knerr’s rights under the Westfield Policy in ordecide Plaintiff's
claim, that fact does not deprive Plaintiff of its standing to either assert itst @mrchment

claim or to seek the declarations necessaiysttheory of recoverybecause the Complaint in
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this case alleges that Plaintiff has legal interests that are adverse to Defdrdes, American
Homeis inapplicable tdhe instant case.

Accordingly, we find that, contrary to Defendant’s argumérgncer Wassay and

American Homedo not support the dismissal of the Complaint for lack of prudential standing.

As we discusse@bove,an insurance company has standing to bring atsuiécover defense
costs from another insurance company that “insjirdjd same property, interest and risk.”

Transp. Ins. Co., 641 F. Supp. 2d at 412. Plaintiff in the instant case assertsliystensiame

legal interest as the plaintiff ifiransportation Insurancthat is, an interest in recovering defense

costs that it alleges Defendant should have paiGonsequently, we conclude thiae Complaint
alleges sufficient facts to establish Plaintiff's standing to bring this action in tloigriC We
therefore deny Defendant’s Motion to Dismiss pursuant to Fed. R. Civ. P. 12(b)(1gKmfla
subject matter jurisdiction.

B. Rule 12(b)(6)

Defendantargues that we shouldismiss the First Cause of Action pursuant to Rule
12(b)(6) on the ground that ti@mplaint relies on thplain language of both the Lease and the
Wedfield Policy, which demonstrat@s a matter of lawhat it is not obligated to coverri€rr as
an additional insured. Under Pennsylvania law, the determination of whether anissunaer
a duty to defend an insured “is purely contractual, and an insurer has no duty to defenthanles

obligation is expressed in the policyGenaeya Corp. v. Harco Nat. Ins. C891 A.2d 342, 347

8Defendant attempts to distinguiShansportation Insuranam the basis that it “involved
two insurers that both insured the same third party” rather tt@nnstant casahere “two
insurers [are] insuring two distinct third parties under separate policibef’ Reply at 5 n.3.)
Defendant, however, misconstrues the Complaintewing all factual allegations in the light
most favorable to Plaintiff, the Complaialiegesthat both Plaintiff and Defendant have in fact
insured the same party, i.e. Knerr, because Knerr is allegedly an additiamakdinsderthe
Westfield Policy. (Compl. 1 11, 18-19, 29, 36-37, 41-42.)
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(Pa. Super. Ct. 2010) (citation omitted). Leases are also “controlled by psnofpt®ntract
law,” and must “be construed in accordance with the terms of the agreement as tiypanifes

expressed.”T.W. Phillips Gas & Qil Co. v. Jedlicka, 42 A.3d 261, 267 (Pa. 2012) (citidg

Willison v. Consol. Coal Co., 637 A.3d 979, 982 (Pa. 1994)). Moreover, “[tlhe accepted and

plain meaning of the language used, rather than the silent intentions of the contpacties,
determines the construction to be given the agreemelat.’(quotingJ.K. Willison, 637 A.3d at
982) (alteration in original).

As we mentioned above, the Firsause of Action seeks a declaration that Knerr is an
additional insured under the Westfield primary policy and that Defendant is telligadefend
Knerr in the Underlying Action. (Compl. §-3®.) In order to determine wheth&nerr is an
insured and wether Defendant ham obligation to provide a defense to Knevg must first
interpret the terms of the Westfield Policy and the Ledp&ls a general matter, interpretation
of a written agreement is a task to be performed by the court rather than’a Am. Eagle

Outfitters v. Lyle & Scott Ltd.584 F.3d 575, 587 (3d Cir. 200@jtationsomitted) However,

this is only true “so long as the words of the contract are clear and unambiglshugitation
omitted). “The paramount goal of contraatterpretation is to determine the intent of the
parties.” Id. (quotationomitted). “When the words of a contract are clear and unambiguous, the
intent of the parties must be ascertained from the language employed intiiaetcovhich shall

be given its commonly accepted and plain meaning.” TruServ Corp. v. Morgan’s Tool & Supply

Co, 39 A.3d 253, 260 (Pa. 2012) (citing LJL Transp., Inc. v. Pilot Air Freight Corp., 962 A.2d

639, 647 (Pa. 2009)). Moreover, “[tlhe whole instrument must be taken togetreiving at

contractual intent.”"Murphy v. Duguesne Univ. of the Holy Ghost, 777 A.2d 418, 429 (Pa. 2001)

(citation omitted). “The meaning of an unambiguous written instrument presents iargoést
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law for resolution by the court.”ld. at 430 (cithg Cmty. Coll. v. Cmty. Coll., Soc'y of the

Faculty 375 A.2d 1267, 1275 (Pa. 1977)). However, the resolution of the meaning of an

ambiguous writing is reserved for the finder of fact. Kripp v. Kripp, 849 A.2d 1159, 1163 (Pa.

2004) (citingCmty. Coll, 375 A.2d at 1275). “Contractual terms are ambiguous ‘if they are
subject to more than one reasonable interpretation when applied to a pasttutdrfacts.”

Liberty Mut. Ins. Co. v. Sweeney, 689 F.3d 288, 293 (3d Cir. 2012) (quoting Madison Const. Co.

v. Harleysville Mut. Ins. Co., 735 A.2d 100, 106 (Pa. 1999)).

Defendant contends th#te First Cause of Action does not state a claim upon which
relief can be granted becauseerr does not qualify as an insured under the plain language of
the Westfield primary policy. The Complaint alleges that Knerr is saar@a pursuant ttwo
provisions of theWestfield Policy namely the Expanded Endorsement and the Blanket
Additional Insured Endorsemen{SeeCompl. 11 19, 20, 388.) Specifically,the Complaint
alleges that Defendant is obligated to defend Knerr in the UnderlyingnAmtcause Knerr is an
additional insured under the Expanded Endorsemegeeid. 1 19, 3538.) That provision
defines as an insured anyone Podcon “agreed in a written contract . . . to name as an insured . . .
with respect to liability arising out of the ownerghmaintenance or use’ of thedmises. 1.
19 (quoting Westfield Policy at CG 70 93 08 05, Page 4 of 5).) The Complaint furthesalleg
that the Lase between Podcon and Knerr “required Podcon . . . to add Knerr as an insured under
[its] liability insurance policies.” 1¢. 1 36.) Defendantconcedes that the Expanded
Endorsement would require it to provide coverage to Knerr “if Podcon agreed liedke to
name Knerr as an additional insured.” (Def.’s Reply at 8.)

Plaintiff's assertion that Knerr is an insured under the Westfield primdigypests in

part on paragraph 26 of the Leas&hat paragraph ofhe Leasestates that the Tenant, i.e.,
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Padcon, is requiredo maintain certain liability insurance. (Compl. { 17; Lease at4)2@&))

It further states thall insurance policieshallname the Tenant as the insured. (Compl. § 18;
Lease T 26 at 14.) The Ledsether states that: “Tenardnd Landlord, any mortgagee of the
Premises, and other parties in interest as shall be designated by Landidditiagal insureds

(the ‘Additional Insured$.” (Compl. § 18; Lease | 26 at 14.) Paragraph 2theflLeaselso

includes a requirement that “[e]ach policy shall contain a provision that the inswampany
shall give Landlord and any other Additional Insured thirty (30) days writteneniot advance
of any cancellation.” (Compl. 1 18; Lease 26 at 14.)

Defendant asserts that paragragiof the Lease does not embody the necessary promise
by Podcon to make Knerr an additional insured because it lacks language obligdiog B
take any actioff. Because the Lease does not clearly state that the Tenant is obligated to
designate the Lamoid as an additional insured, Defendasks that we findhat the plain
language of the Leasmambiguously contradicts Plaintiff's allegation tRatdconwas required
to name Knerr as an insured.

Upon careful consideration of the languageafagrapt26 of theLease, we conclude
that it is ambiguous becaudiee sentencerequiring the designation of additional insureds is
incomplete The plain language dhis sentencéists a series of entities, and names them as a
defined term, butontainsno predicate verb indicating what, if anything, is to be done to or by

those entities. The sentence lists the followljd:Tenants and Landlord,” 2) “any mortgagee,”

DefendantdisputesPlaintiff's allegation thatti conceded, in its correspondence with
Knerr and Plaintiff, that the Lease required Podcon to name Knerr as an atliditsamad.
(Compl. T 29; Def.’s Mem. at 1%7.) It has also submitted copies of the correspondence in
support ofthis argument (Def’s Exs. GH.) BecausePlaintiff’'s claims do not rely on the
content of these letters, these exhibits are outside of the scope of the satenmaly consider
in deciding a motion to dismiss ame havenot considezdthem. SeeMayer, 605 F.3d at 230.
In any case, such a concession would not affect our analysis at this stage svdaoberned
with the meaning of the plain languagetioé Lease.
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and 3) “other parties in interest . . . designated by Landsatiditional insured$,but fails to

state what those entities must d&Copl. § 18 emphasis addedgiting Lease | 26 at 13) If

the “as” immediately following “Landlord” were, instead, an “are,” such thatsentence read:
“Tenant and Landlord, any mortgagee . . ., and other parties in interestrd. additional
insureds,” then the provision would be both a complete sentence, and unambiguously support
Plaintiff's position. (d. (alteration added).) However, as the sentence was written, it is
ambiguous.

Plaintiff maintains thatthe use of the phrase “Additional Insureds”this sentence
demonstrates that the parties to the Lease intetadddsignate the listed entities, including the
Landlord, as additional insureds under the insurance policiesetise requireshe Tenant to
maintain’® While Defendant correctly notes that this provision laskambiguoudanguage
obligating Podcon to name Knerr as an additional insured, the plain langu#dge sentence

also does not unambiguously contradict such an obligatidn.the face of ambiguous language

%ur conclusion that the relevant language of paragraph 26 of the Leasegs@mhbs
made by reference tthe plain language of the Lease only, and not any extrinsic evidence.
Although Plaintiff submitted an affidavit in support of its argument as to the intéhe qfarties
to the Lease as Exhibit B to its Brief in Opposition to the Motion to Dismiss, we ha
specifically declined to consider it as such testimonial evidence is beyerstdpe of what we
may consider in deciding a motion to dismiSeeMayer, 605 F.3d at 230.

Yn the event that the Lease is unclear, Defendant argues that it shoctshdiried
against Plaintiff based on Pennsylvasiaule of contract interpretation that ambiguous leases be
construed “most strongly against the lessor and in favor of the lessee.” Pathonask Bt. v.
Gator Monument Partners, LLP, Civ. A. No.-888, 2009 WL 5184483, at *7 (B. Pa. Dec.

21, 2009) (citatioromitted). HoweverDefendant is not the lessee, ardinterpretive rule that
protects tenants is not necessarily applicable to a tenant’s inQaeAsplundh Tree Expert Co.

v. Pac. Emp’rs Ins. Co., Civ. A. No. @976, 1992 WL 382373, at *12 (E.D. Pa. Dec. 9, 1992)
(noting that the existence of a similar rule that favored policyholdersimseners in construing
insurance policies “because of their disparate bargaining power does notstsiide
Pennsylvania courts] would be other than neutral in a dispute among insurers \bsriisel
(quoting Keystone Shipping Co. v. Home Ins. Co., 840 F.2d 181, 185 (3d Cir. 1988)).
Accordingly, we decline to apply such an interpretive rule here.
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regarding the obligation to name additional insuregs cannot say at this stage that the parties
could not have reasonably intended the Lease provision to be an agreement to naras &merr
additional insured. SeeKripp, 849 A.2d 1163 (“[A]mbiguous writings are interpreted by the
finder of fact.”).

Accordingly, consideringhe allegations of the Complaint and the relevant exhibits in the
light most favorable to the Plaintiff, weoncludethat the Complaint plausibly alleges that the
Lease amounted to an agreement Batcon would ad&nerrasan additional insurednder the
Westfield primarypolicy. We further concludehat the Complaint thus plausibly alleges that
Knerr is an insured under the Expanded Endorsenenhe Westfield primary policy, which
states thahnyonePodcon*“agreed in a written contract . . . to name as an insured” is an insured
(Compl. T 19 (quoting Westfield Policy at CG 70 93 08 05, Page 4)oBgrause we conclude
that the Complainsufficiently alleges that Knerr is an insured under the Expanded Endorsement
to the Westfield primary policy, we need not decide wheteComplaint also plausibly alleges
that Knerr is an insured under the Blanket Additional Insured Endorsement. rWer fu
conclude, accordingly, that the First Cause of Action alleges a faciallyiple claim for
declaratory judgment with regard to Knerr's status as an insured under théelM/gstmary
policy and Defendant’s obligation to provide a defense to Knerr in the UnderlygtgnA We
therefore deny Defendant’s Motion to Disnwegigh respect tahe First Cause of Action.

Defendant’s only arguments for dismissing the Second, Third, and Fourth Causes of
Action are that they fail to state claims upon whickefetan be granted because Plaintiff has not
plead a cognizable claim in the First Cause of Action that Knerr is dniitleoverage under the

Westfield primary policy. Accordingly, because we find titn&t First Cause of Action plausibly
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alleges a clainon which relief can be grantede deny the Motion to Dismiss with respect to the
Second, Third and Fourth Causes of Action.
IV.  CONCLUSION

For the reasons stated above, we deny Defendant’s Motion to Dismiss inrét/eriin

appropriate Order follows.

BY THE COURT:

/s/ John R. Padova
John R. Padova, J.
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