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NITZA I. QUINONESALEJANDRO,J. AUGUST 16,2017

MEMORANDUM OPINION
INTRODUCTION
Beforethis Courtis amotionto dismissfiled pursuanto FederalRuleof Civil Procedure
(“Rule”) 12(b)(6)by DefendantsAmazoncom, Inc., and AmazonWeb Services|nc., (together,
“Moving Defendants), [ECF 38], which seels the dismissal of the claims for copyright
infringement, unfaicompetitionunder the_anhamAct, misappropriation ofikeness breachof
contract,and unjustenrichmentassertecagainstthem by pro se Plaintiff GordonRoy Parket

(“Plaintiff") in thecorrectedamendedcomplaint (‘CorrectedAmendedComplaint”)? [ECF 47].

! Also knownasRay Gordon,d/b/aSnodgras®ublishingGroup. [ECF 47 { 1].
2 Plaintiff’'s amendedcomplaintfiled on November 9, 201ECF 6], stopped abruptlgt page29
anddid not include theclaim for unjust enrichmenivhich wasreferencedn the caption.On December
13, 2016,Plaintiff filed, without consentof the partiesor leave of this Court, a complaintentitled
“CorrectedAmended Complaint,ivhich wasdocketedashis “SecondAmended Complaint."[ECF 25].
By way of a footnotethe Decemberl3, 2016CorrectedAmended Complaint providethat “[w]hile
Plaintiff filed andservedthis amended complainterbatimon 11/9/2016PACER does noteflectthis”
[ECF 25at 1 n.1]. ThedocketedDecemberl3, 2016CorrectedAmended Complainivasidenticalto the
amendedcomplaintfiled on November 9, 2016xceptthat, in addition to the footnae and title, it
included athirtieth pagethat containedPlaintiff's unjust enrichmentlaim. On Decemberl5, 2016this
CourtstruckPlaintiffs Decemberl3, 2016CorrectedAmended Complainpursuanto Rule 15(a). [ECF
31]. Onthesameday, Plaintiff filed a motionfor leaveto file anamendedomplaint,asserting(1) that
heis legally blind and needsassistancevhenfiling pleadingswith the Court; (2) that when he prepared
the amended complaiib be filed on November 9, 2016t included athirtieth and thirty-first page
containingthe unjust enrichmentlaim and the prayer for relief; and (3) that he servedthe 31page
complaint onDefendants. [ECF 28 1 1-2]. In orderto addresshe omission of thdast two pages,
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Plaintiff opposes thenotion. [ECF 42]. Theissuesraisedin the motionto dismisshavebeen
fully briefed by the parties® and are now ripe for disposition. For the reasonsthat follow,

Moving Defendants’ motioto dismissis granted.

BACKGROUND

Plaintiff initiated this action on September6, 2016. [ECF 1]. The complaintwas
amendedseveraltimes. On January24, 2017 this CourtgrantedPlaintiff's motion for leaveto
amendthe complaint[ECF 46], andthe CorrectedAmendedComplaintwasdocketednunc pro
tunc [ECF 47]. In his CorrectedAmendedComplaint, Plaintiff assertsclaims for copyright
infringement, unfaicompetitionunder the_anhamAct, misappropriation ofikeness breachof
contractandunjustenrichmenfgainstMoving Defendants [ECF 47 1 68-108]

In themotionto dismiss,Moving Defendantsarguethat Plaintiff, inter alia, hasfailed to
statea claim of copyrightinfringement or alaim under theLanhamAct againstthem that the
contractclaim is preemptedoy the CopyrightAct, 17 U.S.C. 8§ 101et. seq. (the “Copyright

Act”), andthat the remainingclaims of misappropriation ofikenessand unjustenrichmentare

Plaintiff filed the Decemberl3, 2016CorrectedAmended Compiat. (Id. § 5). However,becausehis
pleadingwastreatedas an improperlyfiled second amended complagatd was stricken, Plaintiff then
soughtleaveto file a newCorrectedAmendedComplaintto include theasttwo pages. On January 24,
2017 ,this CourtgrantedPlaintiff's motion for leave,andorderedthe Clerk to docketthe 31-pageSecond
Amended Complaintalsoknownasthe CorrectedAmendedComplaint,asof November 9, 2016[ECF
46]. For the purpose othis MemorandumOpinion, this Court will refer to the complaintdocketed
pursuanto theJanuary24, 20170rderasthe “CorrectedAmended Complaint[ECF 47].

3 In consideringthe motionto dismiss,this Court hasalso consideredVioving Defendantsreply.
[ECF 65].

4 Plaintiff assertslargely the sameclaims, with the exception of thebreachof contractclaim
againstDefendantPaypal,Inc. (“Paypal), Payloadznc. (“Payloadz), ShannonSofields (“Sofield’),
C2S, LLC d/b/a Click2Sell.eu ("*C2S'), CustomCD, Inc., a wholly-owned subsidiary of Defendant
Rimage,Inc. (“CustomCD"), PUA Media Library, Inc., doing businesas pualib.com (PUA Medid’),
and JohnDoe # 1, a/k/a loki.net@gmail.com (oki”) a/k/a Sally Longer a/k/a Vladymry Olynyk.
DefendanHostgator.coml.LC wasdismissedvith prejudiceon Decembeil 6, 2016.[ECF 33].



barredby the Communication®DecencyAct, 47 U.S.C. § 223¢t. seq. (the “CDA”). (Mov.
Defs! Br. at 2-9). Plaintiff opposesthesecontentions. Theseargumentswill be addressed
separately.

Whenruling on MovingDefendantsmotionto dismiss,this Court mustacceptastrue,
all relevantand pertinentfactual allegationsin the CorrectedAmendedComplaintand construe
thesefactsin the light most favorabldgo Paintiff. SeeFowler v. UMPC Shadyside578F.3d
203, 210-12(3d Cir. 2009)(citing Ashcroftv. Igbal, 556 U.S. 662, 677 (2009)).Notably, the
factual allegationsin Plaintiff's CorrectedAmended Complaintre largely rambling and at
times incoherentanddifficult to follow. However,liberally construed, théactual allegations
aresummarizedsfollows:

On October26, 1998 Plaintiff registeredhis copyrightto “Outfoxing the
Foxes:How to Seducethe Womenof YourDreams$ (“ Foxe$), a bookPlaintiff
publishedand offeredfor salefor $29.95. (Cor. Am. Compl. § 14).On October
26, 2015 Plaintiff discoveredhat Foxeswasbeingsold on pualib.comaspart of
an anthologyof booksandarticleswritten by andfor “pick upartists? (Id. 11 15,
31-32). On that day, Plaintiff purchaseda zip file from pualib.com through
Paypal, which processedhis payment of $16.90.(ld. Y 36-37b)). After
receiving the zip file, Plaintiff discoveredthat it containedseveral copies of
Foxes (Id. 1 371d)).

Thereafter Plaintiff notified DefendantsSofield, Loki,and Paypalof the
infringement. (Id. 139-42). In responseDefendant_oki, who Plaintiff aversis
likely thesameindividual asDefendantSofield, statedthat he deletedFoxesfrom
pualib.com. (Id. § 40). Paypal“appeared to haveterminatedDefendantLoki’s
ability to procesgpaymentdrom pualib.com. Id. T 43).

On Decemberl0, 2015 Plaintiff noticedthat the salesof thezip file had
resumed.(ld. § 51). Thesamefile containinganinfringing versionof Foxeswas
alsobeingsoldin DVD format. (Id.). Onthatday, Plaintiff contactedDefendants
PayPaland C2S, and complained ofthe alleged continuedcriminal copyright
infringementand their processingpaymentsfor the sale of the infringing work.
(Id. 152). On the sameday, Plaintiff informed Moving Defendantshat their
cloud serverswere hosting thanfringing material. (Id. 1 56). Plaintiff believed
that, after thesecommunicationsgvery party was on notice about thalleged
infringement and PUA Media ceasedselling the zip file and DVD through
pualib.com. id. 1 59).



In Spring 2016, Plaintiff discoveredthat PUA Media was again selling
Foxesin zip file and DVD format throughDefendantsC2S and PayPal. (Id.
60). Plaintiff orderedthe DVD for $99.90, which was shippedto him by
DefendantCustomCD. (Id. 1160-61). After puttingDefendantsC2SandPayPal
on notice ofthis new infringement, they stoppeprocessingpaymentsor PUA
Media, and the pualib.comwebsite was “temporarily disabled and remains
disabledas of the filing of the CorrectedAmended Complaint. (Id.  62).
Plaintiff allegesthat the zip file is still being stored on Moving Defendants
servers.(ld. § 63). In an email datedMay 27, 2016 Plaintiff contactedMoving
Defendants Chief Executive Officer Jeff Bezosto inform him that Moving
Defendantsserverswere hostingPlaintiff's infringed work, andto notify Moving
Defendantghat Plaintiff was removing hisfourteenbooksthat were being sold
via the Kindle,andended hisemailby telling Mr. Bezosthathe would {s]eeyou
in court.” (Id. § 64). Moving Defendantsrespondedo Plaintiff's email by
requestingthat Plaintiff comply with Moving Defendants procedurego report
potentiallyinfringing materialsconsistentvith the Digital Millennium Copyright
Act. (Id. T 65). Plaintiff makesno mention whether he complied with this
request.

ContemporaneouslyPlaintiff and Moving Defendantshad a contract

underwhich Moving Defendants solBoxeson their Kindle storeasa standalone

book and as part of Plaintiff's Pickup Artist Library, which includedsix other

works, priced between$2.99-$9.99.(Id. 11 97-98). Under thecontract,Moving

Defendantsemitted70 percentof thepurchasericeto Plaintiff asaroyalty. (Id.

1 98).
LEGAL STANDARD

Whenconsidering a motioto dismissfor failure to statea claim under Rulel2(b)(6),the
court “mustacceptall of the complaint’svell-pleadedfactsastrue, but may disregardanylegal
conclusions.” Fowler, 578 F.3dat 210-11. The court musdetermine‘whetherthefactsalleged
in the complaintiresufficientto showthat the plaintiff hasa ‘plausibleclaim for relief.” Id. at
211 @Quoting Igba) 556 U.S. at 679). The complaint must danore than merely allege the
plaintiff’'s entitlementto relief; it must “show suclan entitlementwith its facts” Id. (citations
omitted). “[W]here the well-pleadedfacts do notpermit the courtto infer more than the mere

possibility of misconduct the complaitiasalleged— butit hasnot ‘show[n]’ — thatthe pleader

is entitled to relief.”” Igbal, 556 U.S. at 679 (quotingFed. R. Civ. P. 8(a)) (alteratons in



original). “A claim hasfacial plausibility when the plaintiff pleadsfactual contentthat allows
the courtto draw the reasonableinferencethat the defendants liable for the misconduct
alleged. Id. at 678 (citing Bell Atlantic Corp. v. Twombly 550 U.S. 544, 555 (2007)).
“Threadbarerecitals of the elementsof a causeof action, supportedby mere conclusory
statementslo notsuffice’ Id. To survive amotionto dismissunder Rulel2(b)(6),“a plaintiff
mustallegefactssufficientto ‘nudge[her] claimsacrossheline from conceivabldo plausible’”
Phillips v. County of Alleghenys15 F.3d 224, 23@d Cir. 2008) (quotingfwombly 550U.S. at
570).

Even though pleadingsnd other submissions bgro se litigants are subjectto liberal
constructionandthe courtis requiredto acceptthetruth of a paintiff’s well-pleadedallegations
while drawing reasonablénferencesn a gaintiff's favor, Wallacev. Fegan 455 F.App'x 137,
139(3d Cir. 2011)(citing Capogrossor. Sup.Ct. of N.J, 588 F.3d 180184 (3d Cir. 2009) per
curiam)), a pro se complaint muststill “containsufficient factual matter, acceptedas true, to
‘statea claim to relief thatis plausible onts face!” Igbal, 556 U.S. at 678 (quoting Twombly

550U.S.at570).

DISCUSSION

As noted, Moving Defendantargue that Plaintiff fails to state claims for copyright
infringementand unfair competitionunder the LanharAct, that Plaintiff's breachof contract is
preemptedby the CopyrightAct, and that the remaining claims assertedagainstthem of
misappropriation ofikenessand unjustenrichmentare barredby the Communicationecency

Act. This Courtagrees.



Copyright Infringement (Count One)

At CountOne of the CorrectedAmendedComplaint,Plaintiff assertghat despite being
placedon notice,Moving Defendants nonethelessmmitted“direct, contributory,andvicarious
copyright infringementagainstPlaintiff, in violation of [tjhe Copyright Act,” by hosting the
infringing work on their serverson behalfof third parties (Cor. Am. Compl. {156, 64-65, 72,
75(a)). Moving Defendantsargue that Plaintiff's allegations are insufficient to state an
infringementclaim under the CopyrighAct.

“To allege a clan for copyright infringement, a plaintiff must staté€l) ownership of a
valid copyright; and (2) unauthorized copying of original elements of plagtfork:” Parker
v. Google, InG.242 F. Appx 833, 836 (3d Cir. 2007quotingKay Berry, Inc. vTaylor Gifts,
Inc., 421 F.3d 199, 203 (3d Cir. 2005)).-Additionally, to state a direct copyright infringement
claim, a plaintiff must allege volitional conduct on the part of the deferidddt. The Third
Circuit Court of Appealswhen it affirmed the district coust dsmissal of Plaintifs® claim
against Google, Inc.agreed with the Fourth Circist analogy between an internet service
provider and the owner of a traditional copy machin€astar Grp., Inc. v. LoopNet, InE73
F.3d 544(4th Cir. 2004), noting specifically that a copy machine owner whose only conduct is
making the machine open to the public for use for copying, is not the one copying tgingfri
work and cannot be found liable for direct copyright infringem&uogle 242 F. Appx at 836
(citing CoStar 373 F.3dat 55051). Likewise, other courts have held that merely hosting

infringing content does not constitute direct copyright infringem&we, e.g Hermeris, Inc. v.

° Plaintiff Gordon Roy Parker the Plaintiff in this matter was also the plaintiff in Parker v.

Google, Inc. 242 F. Appx 833(3d Cir. 2007) Parker v. Google, In¢.422 F. Supp. 2d 4%E.D. Pa.
2006) andParker v. Yahol Inc., 2008 WL 441009%E.D. Pa. Sept. 25, 2008l cases cited in this
Memorandum Opinion.



Brandenburg 2011 WL 231463, at *2 (D. Kan. Jan. 23, 2Q1Higld v. Goodg, Inc.,412 F.
Supp. 2d 1106, 1114-15 (D. Nev. 2006).

Here, Plaintiffs sole allegation against Moving Defendants that relates to an alleged
participation in the infringing activity is that Moving Defendants stored then@ging work on
their cloud server on behalf of Defendants Payloadz and Sofield. (Cor. Am. Compl. | 56).
While Moving Defendantsstorage of the infringing work is less transitory than Google;dnc.
caching of websites ifParker v. Google, In¢.242 F. Appx 833 (3d Cir. 2007), Moving
Defendants storage of electronic materials on their servditse Google, li’s caching of
websites in that case, is, by its nature, passive conduct performed tazathynat the instigation
of others, and does not render Moving Defendants liablarfgdirect copyright infringement.
SeeGoogle 242 F. Apfx at 836 see also GStar, 373 F.3dat 551 holding thatthe storage and
transmission of data as part of an internet facility does not consttytging” for purposes of
the Copyright Act and those that perform these services are not copyrigigendj;Field, 412
F. Supp. 2dat 1115 (holding thatlefendants automatic copying of cached websites in response
to users request is passive conduct that does not constitute direct copyright infringement
because it is the userrequest, and not defendant conduet; theated the infringing copy of the
protected work Religious Tech. Ctr. v. Netcom @une Commm Servs., Ing.907 F. Supp.
1361, 1370 (N.D. Cal. 1995) (holding that thelement of volition or causation [] is lacking

where a defendarst system is mety used to create a copy by a third p&jty Consistent with

6 Plaintiff argues, without providing anylegal support, that Moving Defendants failure to

investigatethe infringementafter Plaintiff notified themof it consttutesvolitional conduct. (Pl.'s Resp.
at 5, 8). Assumingarguendothat Plaintiff's emailswere sufficientto put Moving Defendants omotice
of theinfringing activity, despitehis failing to respondo their requestfor moreinformation, Plaintiff has
still failedto allegesufficientfactsto supportthatMoving Defendants cause[dn some meaningful way
[the] infringement. SeeCoStar 373 F.3d at 549.



the case lawcited Moving Defendantsmotion to dismiss is granted as to Plaingiftlaim for
direct copyright infringement.

To state“a claim of contributory copyright infringement, paintiff must allege: (1)
direct copyright infringement of a thhplrty; (2) knowledge by the defendant that the third
party was directly infringing; and (3) material contribution to the infringeth Google 242 F.
App'x at 837. To plead sufficiediaicts to show that a defendant materially contribute to the
infringement, a plaintiff must allege that the defendanitthorized orassistedhat third party
[infringer].” Parker v. Google, In¢.422 F. Sup. 2d 492, 499 (E.D. Pa. 2006)The
authorizatio or assistance® must bear some direct relationship to the infringing acts, and the
person rendering such assistance or giving such authorization must be acting inveitimtee
infringer.”” Id. (quoting 312 Melville B. Nimmer & David NimmerNimmeron Copyright§
12.04[A][2][a] (2005).

Here, Plaintiff's claim that Moving Defendants committed contributory copyright
infringement is conclusory and entirely unsupported by any factual allegatmwang that
Moving Defendants acted in concert witle tallegednfringers. As previously noted, Moving
Defendantsconduct was entirely passive, and does not support that Moving Defendants acted in
concert with the infringer.Consistent with the case law citedoving Defendantsmotion to
dismissis granted as to Plaintif claim for contributory copyright infringementTo allege
vicarious copyright infringement, a plaintiff musplead sufficient facts to showhat the
defendant has the right and ability to supervise the infringing activity alst has a direct
financial interest in such activitigs Google 242 F. Appx at 837. “Financial benefit exists
where the availability of infringing material acts as a draw for custeinld. (citing Ellison v.

Robertson357 F.3d 1072, 1078 (9th Cir. 20D4)



As with his claim for contributory copyright infringement, Plaingftlaim that Moving
Defendants committed vicarious copyright infringemenpresmised orconclusoryallegations
Plaintiff does not allege any facts that, if trusuld support that customers are drawn to Moving
Defendants cloud storage business due to the availability of infringing work or the ability to
store infringing work on the servers. Thus, @surt cannotonclude that Moving Defendants
have arf‘obvious and dect financial interest in the exptation of copyrighted materialssuch
that they can be found liable for vicarious copyright infringem&#eGoogle,422 F. Supp. 2d
at500. Consistent with the case law citédoving Defendantsmotion to dismiss is granted as
to Plaintiff s claim for vicarious copyright infringemeht.

Lanham Act - Unfair Competition (Count Two)

At CountTwo, Plaintiff assertshatwhenPUA MediasoldFoxes it attemptedo passoff
the bookasif it werewrittenby a “C. Kellogg’ and/or a “HuntingFox.” (Cor. Am. Compl. 1
37(d), 63,80). Plaintiff assertshateachact of advertising and/or shippirtge infringed copy of
Foxesunder thevrong author’'snameconstitutesa separatect of selling Plaintiff's work with a
falsedesignatiorof origin and therefore,aviolation of the LanhanAct. (Id. 1181-82). Moving
Defendantsarguethat Plaintiff hasfailed to allege sufficient facts to statea claim under the

LanhamAct. (Mov. Defs! Br. at8).

! Moving Defendantsalsoarguethattheyare protected by theafeharborprovisions otthe Digital

Millennium Copyright Act (‘DMCA”), 17 U.S.C. § 512. (Mov. Defs! Br. at 2-6). “The DMCA
establishes severatafe harborsthat protect eligible service provideftom all monetary and most
equitable liability that may arise from acts of copyrightimjement committed on their website by end
users. Square Ring, Inc. v. Dek No., 2015 WL 307840, at *4 (D. Del. Jan. 23, 2018joving
Defendants argue that they aredigible service provideentitled to the DMCAs safe harbor provision
and Plaintiffs copyright infringement claims must be dismissg#lov. Defs’. Br. at 36). Plaintiff
contests whether Moving Defendants are entitled to the DIdGAfe harbor provisions based largely on
allegations that Moving Defendants were notified of the alleged imfmegt. Because this Court has
concluded that Plaintiff fagld to state a claim for direct, contributory, and vicarious copyright
infringement, it need not drdoes not address whetlitbe DMCA applies to Moving Defendasin this
matter.



“To staé a claim pursuant to 15 U.S.C. § 1125(a) of the Lanham Act, a plaintiff must
allege: (1) that the defendant uses a false designation of origin; (2) that such aifalse
designation of origin occurs in interstate commerce in connection with goodsioesg(3) that
such false designation is likely to cause confusion, mistake or deception as togthe ori
sponsorship or approval of the plaintfigoods and services by another person; and (4) that the
plaintiff has been or is likely to be damadedsoogle 242 F. Appx at 838 (citingAm. Tel. &
Tel. Co. v. Winback & Conserve Program, |2 F.3d 1421, 1428 (3d Cir. 19%4)

Plaintiff assertghat Moving Defendantsare liable for the allegedfalse designation of
origin of Foxesdirectly and under an aiding andabetting theory of liability. (Id. § 83).
However,Plaintiff hasnot cited, nor hasthis Court found, any authorityto supportthat aiding
andabettingliability appliesto an unfair competitionclaim brought under thednhamAct. See
Google, 422 F. Supp. 2d &03 (noting that aiding abetting theory of liability does not apply to a
trademark infringement case brought under the Lanham Act) (dtieg Lab. Supply Co. v.
Cullen, 977 F.2d 798, 807 (3d Cir. 1992).

Instead, Plaintiffargues that Moving Defendantstoring of theinfringing version of
Foxeson their servers to enable the unlawful sale constitutes active participatiorenders
Moving Deferdantsdirectly liable. (Pl’s Respnseat 11) While Plainiff is correct that active
participationcan make one liable under the Lanham Agarticipation in activities merely
related to the infringing acts is not enough . [RPlersonaliability extends only to those persons
who actively participate as a moving force in the decision to engage in the mdriagis or
otherwise cause the infringement as a whole to occbodgle, 422 F. Supp. 2d at 503. Plaintiff
does not allegany facts that suppothat Moving Defendants actively participated were a

moving forcein replacing his namen theinfringing work or that they participated in any way in

10



the alleged infringersdecision tofalsely designate the origin ¢foxes Accordindy, Moving
Defendantsmotion to dismiss Count Two of ti@orrectedAmended Complains granted

Misappropriation of Likeness (Count Three) and Unjust Enrichment (Count Six)

At CountThree,Plaintiff assertghat the misappropriationof his nameand likenessin
promoting theinfringing versions offFoxesconstitute violations of hisght to publicity under
Californialaw and his right to privacy under Pennsylvaniaw, for which Moving Defendants
are vicariously liable. (Cor. Am. Compl. 11 91-93). At Count Six, Plaintiff assertsthat
Defendant?ayPal C2S,PayloadzandSofield havedirectly benefitedfrom the unlawfulsaleof
Foxes and that the remainingDefendants, including Movin®efendantshavebenefitedfrom
the misuseof Plaintiff's nameand likeness. (Id. § 105). Moving Defendantsarguethat these
two countsarepreemptedy the CDA, and,therefore mustbedismissed.(Mov. Defs! Br. at 8-

9).

Section230 of theCDA (“8§ 230”) providesthat “[n] o provider or user of amteractive
computer service shall be treated as the publisher or speaker of any irdorprawided by
another information content provider.47 U.S.C. § 230(c)(1). It further provides tlifit]o
cause of action may be brought and no liability maynty@osed under any State or local law that
is inconsistent with this sectidnld. at 8§ 230(e)(3). This section “precludes courts from
entertaining claims that would place a computer serpiawider in a publishés role, and
therefore bars lawsuits seegjito hold a service provider liable for its exercise of a publisher
traditional editorial functions such as deciding whether to publish, withdraw, postpone, or alter
content.” Green v. Am. Online (AOLB18 F.3d 465, 471 (3d Cir. 200@hternal quotdons
omitted). In other words,8 230 ‘provide[s] immunity to [an interactive computer service

provider] as a publisher or speaker of information originating from another irtform@ntent

11



provider.” Obado v. Magedsqr612 F. Apfx 90, 93 (3d Cir. 2015)see alsoZeran v. Am.
Online, Inc, 129 F.3d 327, 330 (4th Cir. 19978(230 creates a federal immunity to any cause
of action that would make service providers liable for information originatitig avthird-party
user of the serge.”).

Although Plaintiff argues thatMoving Defendantsare liable for a third partys
misappropriatiorof hiswork and likenesssthenMoving Defendants merely hosted the offending
work but did not publish or alter its content, he is mistakeims statelaw claims areclearly
preempted and prohibited By23Q Notably, Plaintiff does not argue th&t230 does not apply
but, rather contendshat § 230violateshis right to dueprocessandthe Tenth Amendmefritand
does not componvith JudgeBrennars dissentin Paul v. Davis 424 U.S. 693, 714 (1976), a
pre-internet case concerning whether one had a liberty or property inter@sés reputation
(Pl’sResmpnse at 11).

Plaintiff' s constitutional challenges to § 230 have been rejected by this Cif¢Lih
passing the legislation that became section 230, Congress properly exaigedver to
regulate interstate commert Green 318 F3d at472n.4, and wheréCongress acts der one
of its enumerated powetgre its power under the Commerce Clause-there can be no violation of
the Tenth Amendmerit United States v. Parkef08 F.3d 28, 31 (3d Cir. 1997) (quotidgited
States v. Mussari95 F.3d 787, 791 (9th Cir. 1996) Plantiff’s unsupported constitutional
arguments are without meritFurther,suffice it to state thaeven if Judge Brenn&s dissent
applied to this case, which it does not, this Couth® bound by a dissent to a Supreme Court

opinion.” In re Sch. Askstos Litig, 921 F.2d 1310, 1329 (3d Cir. 199®ccordingly, Moving

8 The Tenth Amendment provideshat “[tlhe powers not delegated to the United States by the

Constitution, nor prohibited by it to the States, are reserved to the ispestively, or to the peopgle.
U.S. Const. amend. X.

12



Defendants motion to dismiss Counts Three and Six of @&rectedAmended Complainis
granted
Breach of Contract (Count Four)

At Count Four, Plaintiff asserts that he had congcuetith Moving Defendantgo sell
copies ofFoxeson their Kindle storgeat a price set by Plaintiindthey wouldremit 7®% of the
purchaseprice to Plaintiff as a royalty. (Cor. Am. Compl. 1 97-98). Plaintiff further asserts
thatMoving Defendantsstoring ofinfringing copiesof Foxeson their serversandallowing such
copiesto be distributedconstitutean “intentional breachof the e-publishing.ontractbetween
Plaintiff and[Moving Defendants” (Id. 1196, 101). MovindDefendantsarguethatthis alleged
breachof contractclaimis preemptedy the CopyrightAct. (Mov. Defs! Br. at7).

Section301 of the CopyrighAct (*8 301”) provideghat:

all legal or equitable rights that are equivalent to any of the exclusive righis w

the generalscope of copyright as specified by section [266n works of

authorship that are fixed in a tangible medium of expression and come within the

subject matter of copyright as specified by sections 102 and 103, whether created
before or after that date andhether published or unpublished, are governed

exclusively by this title.Thereafter, no person is entitled to any such right or
equivalent right in any such work under the common law or statutes of any State.

17 U.S.C.8 301(a) (emphasis added). In other wotfigdopyright law expressly preempts state
law if the state law creates rights equivalent to the exclusive rights createdpiright’
Parker v. Yahoo!, In¢.2008 WL 4410095, at *6 (E.D. Pa. Sept. 25, 20Q@¥missing
preempted breachf contract claim)citing Orson, Inc. v. Miramax Film Corp189 F.3d 377,
382 (3d Cir. 1999)) Plaintiff’s breach of contract claim is premised the allegation that
Moving Defendants hostl the infringingwork, the same conduct Plaintiff asserts supports his

copyright claim. Thus, Plaintif breach of contract claim is theuagplent of his copyright

o Section106 provides,inter alia, that the “owner of copyright under this title has the exclusive

right[] to . . . to reproduce the copyrighted work in copies . ...” 17 U.S.C. § 106(1).

13



claim and therefore, is preempted by 8 305eeid. (concluding that Plaintif6 breach of
contract claim agast the defendants was preempted by 8§ 301).

Plaintiff does notontesthat8 301appliesto hisbreachof contractclaim butargueshat
8 301violatesthe Tenth Amendment (Pl's Resmpnseat 10-11) Plaintiff provides no support
for this argument, and this Court finds nor&eeTitan Sports, Inc. v. Hellwjdl999 WL 301695,
at *12 (D. Conn. Apr. 26, 1999f“Congress’ constitutional authority to enact copyright
legislation arises under the Patent &apyright Clause . . ') (citing U.S. Const. art. |, 8 8, cl.
8).1° Consistent with this analysi#loving Defendantsmotion to dismis<Count Four of the
Corrected Amende@omplaintis granted

Leave to Amend

In his responseRlaintiff argueshat pursuanto Rule 15andbecausef hispro sestatus,
he is entitled to leaveto amendand cure any deficiencies. (Pl's Response 11-12)Rule 15
providesthat a “party may amend its pleading once as a matter of course Withdaysafter
servingit [or after] serviceof amotion[to dismiss]? Fed.R. Civ. P.15(a)(1)(A)}(B). Rule 15
further providesthat“[ijn all other cases, a party may amend its pleading only with the opposing
party s written consent or the colstleare.” Fed.R. Civ. P. 15(a)(2). Plaintiff hasalready
amendecdhis complaintas a matterof right. Therefore to the extentPlaintiff wishesto amend
his pleadingagain,he mustseekpermissionfrom the Defendantsr seekleavefrom this Court
by filing a motionto amend “The decisionwhetherto grantor to deny a motion for leaveto
amendrestswithin the sounddiscretionof the district court.” Synthes]nc. v. Marotta, 281

F.R.D. 217, 224(E.D. Pa. 2012). A court shoulddeny leave to amendonly wher *“it is

10 “The Congress shall have Power . . o[fromote the Progress of Science and useful Arts, by

securing for limited Times to Authors and Inventors the exclusive Rigtiteir respective Writings and
Discoveries. U.S. Const. art. |, 8 8, cl. 1, 8.
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apparentrom the recordthat (1) the movingparty hasdemonstratedinduedelay, bad faith or
dilatory motives,(2) theamendmentvould befutile, or (3) theamendmentvould prejudice the
otherparty.” Id. (quotingLakev. Arnold, 232F.3d360, 3733d Cir. 2000).

Any attemptto amendPlaintiff’'s copyrightinfringementand unfair competitionclaims
would befutile becausedt “appears beyond doubt thgRlaintiff] can prove no set of facta
support” ofhis claimsagainst Moving Defendants fdirect, contributory, or vicarious copyright
infringement or for unfair competition under the Lanham ASeeln re MicroBilt Corp, 2013
WL 6628619, at *3 (D.N.J. Dec. 16, 201@)ting Nami v. Fauver82 F.3d 63, 65 (3d Cir.
1996). Further,becausePlaintiff’s misappropriation ofikenessand unjustenrichmentclaims
againstMoving Defendantarepreemptedy § 230 of theCDA, andhis breachof contractclaim
againstMoving Defendantgs preemptedoy § 301 of the CopyrighAct, any attemptto amend
would befutile. SeeMenkes v. Prudential Ins. Co. of Ari62 F.3d 285, 296 (3d Cir. 2014)
(affirming denial of leave to amend preempted clairales-Ceballos v. First Unum Life Ins.
Co. of Am. 2003 WL 22097493, at *2 (E.D. Pa. May 27, 20(B)ding amendment to be futile

where claim was preemptediccordingly, Plaintiff's request for leave to amend is denied.

CONCLUSION
For the reasonsstatedherein Moving Defendants motion to dismissis granted and
Moving Defendantsaredismissedwith prejudice from this action

An Orderconsistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.
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