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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEVIN GRAINER,
Plaintiff,

V. : CIVIL ACTION
: NO. 164866
SMALLBOARD, INC., et al,
Defendants

ORDER-MEMORANDUM

AND NOW, this 23" day of February, 2017, upon consideratiafiDefendars’
Motion to Dismiss or, in the Alternative, fbransfer ECFNo. 12), Plaintiff’'s Oppositiothereto
(ECFNo. 16, and Defendants’ Reply in supptinereof(ECF No. 19)jt is herebyORDERED
that said Motion ISSRANTED insofar aghe abovezaptioned matteis DISMISSED for lack
of personal jurisdiction pursuant to Fed. R. Civ. P. 12(b)(2).

ANALYSIS

Plaintiff has not metik burden for establishing personal jurisdiction over
Smallboard.com (midentified as Smallboard, In@ndHarish Pareekiogether, “Defendants”)
SeeMellon Bank (E.) PSFS, Nat. Ass’n v. Fari®é0 F.2d 1217, 1223 (3d Cir. 199p)aintiff
carries burden dfestablishing with reasonable particularity suffidieontacts between the
defendant and the forum state.”). EveRIgintiff could satisfy his burdemefendants have
made “a compelling case that jurisdiction would be unreasonaluledt 1226.

|. Relevant Facts

Plaintiff bringsbreachof-contract andCalifornialabor lawclaimsarising from
his employment relationship witBmallboard.com, an entity incorporated and headquartered in
California Compl. 11 2, 24-43, ECF No. 1. Pareekresplentof Smallboard.com anacitizen

of California. Id. T 3. According to Plaintiff, who resided in Pennsylvania at all times relevant,
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Parek initiated telephonic communicatiowsth Plaintiff for the purpose of recruiting him to
work on a project in Des Moines, low&eeGrainer Declff 1317, ECF No. 16-2Pareek
followed up with e-mails and engagedé@hephonicegotiations concerning Plaintiff's
compensationld. § 22. Plaintiff ultimately accepted an offer and became an employee of
Smallboardcom. Id. 1 32. During his employment, Plaintiff received compensation in his bank
account in Pennsylvanidd. § 33 Paeek Decl. | 7, ECF No. 12-Rlaintiff avers
Smallboardcom withheld and paid income taxes, on his behalf, to the Commonwealth of
Pennsylvania and the borough of Phoenixville, Raerehelives. Id. § 34. Plaintiff alsoattests
he worked for Smallboard.com from home when he was not travelling toologlasewheren
business, anBmallboardcomagreed to this arrangement as part of the employment agreement
Id. 11 31, 36. Defendants have no ott@mtacts with tis forum SeePareekDecl. 1 38.

II. Discussion

Defendantstontactswith this forum, alone or in the aggregaies insufficiento
sustaingeneral or specifigurisdictionin line with constitutional due proces&eeMellon Bank
960 F.2d at 1221 (Pennsylvania’s loaugn statuteauthorizes “jurisdiction over nonresident
defendants to the constitutional limits of the due process clause of the fourteentinzeriy).

General jurisdiction is unavailabbecauséefendants are not citizens of
Pennsylvaniandtheydo notmaintain gorincipal place of business or a sufficiently “continuous
and systematic” presence in the Commonwealth to rehder “at home” in this forumChavez
v. Dole Food Co., In¢c836 F.3d 205, 223 (3d Cir. 2016) (quotbgimler AG v. Baumari34
S. Ct. 746, 761 (201%) Plairtiff does not argue otherwise.

Specific jurisdiction isalsoimproper. A court mayexercise specific jurisdiction

whenthe claims arise from defdant’s contacts with the forum and “the relationship among the



defendant, the cause of actiamd the forum falls within the ‘minimum contacts’ framewbrk
Mellon Bank,960 F.2d at1221%l] t is essential in each case that there be some act by which the
defendant purposely avails itself of the privilege of conducting business withiortime State,
thus invoking the benefits and protections of its lawd.”

Althoughsoliciting businesgrom a Pennsylvania resident may be considered
“purposeful availmenin cases where either a continuing relationship or sorf@ium
performance on the part of the plaintiff was contemplateldat1225, Defendants’ efforts to
recruit Plaintiff to work in lowa do not fall within that category of casésen thoughPare&
initiated communicationsvith a Pennsylvania resideritwas Plaintiff whoultimatelychose to
work remotelyfor aforeigncompany SeeJaipaul v. Pilant Corp.No. 07€v-4031, 2008 WL
2746291, at *4 (E.D. Pa. July 14, 20@Blintiff's decision to telecommute from Pennsylvania
did notsubjectforeignemployerto Pennsylvania’surisdictionfor employment discrimination)
Connell v. CIMC Intermodal EquipNo. 1:16€V-714, 2016 WL 7034407, at *3 (M.D. Pa. Dec.
2, 2016) (no jurisdiction over foreign employer employment discriminatiowhereplaintiff
voluntarily telecommuedfrom Pennsylvanip Indeed Plaintiff attests the initial solicitations
involved offers to work outside Pennsylvarait he negotiated a telenmuting schedule to
spend more time with familyNone of Plaintiff's projects involved business in Pennsylvania,
and working from Pennsylvania was not a condition or requirement of employment with
Smallboardcom. Cf. Touzot v. ROM Dev. Cor@No. CV 15-6289 (JLL), 2015 WL 6082123, at
*6 (D.N.J. Oct. 15, 2015) gercisingjurisdiction over foreign employeeven though permitting
plaintiff “to work from homé was arnt‘accommodatiofi because employer expectadintiff to
solicit business in theofum). There is no indication that Smallboard.caas trying tabenefit

from “the privilege of conducting business within” Pennsylvaragher, it is Plaintiff who is



attempting to invoke the protections of Califorsigdbor laws.Mellon Bank,960 F.2d at1221.
Plaintiff's residenceseems to baothing more than a fortuitsicircumstanceSeeJaipaul, 2008
WL 2746291, at *4 (“[t]he fact that the Plaintiff happens to live in [Pennsylvania], anténas t
base of her operations there, is accidental for jurisdictional purpoa#istafions in original

FurthermorePlaintiff’s contract with a foreign employéis not, by itself,
sufficient to justify personal jisdiction over the nonresidentMellon Bank960 F.2dat 1223.
There is nasuggestiorthat the contract requir@aymens or performance in Pennsylvaioia
thatthe partieslesignated Pennsylvania as a forum for the resolution of any disfitesact
that Smallboardom made payments to Plaintiff’'s bank account in Pennsylvania, without more,
does not establistpscificjurisdiction. SeeBayada Nurses, Inc. v. Blue Cross Blue Shield of
Michigan No. CIV. A.08-1241, 2008 WL 2945388, at *5—7 (E.D. Pa. July 30, 2008) (sending
payments to plaintiff's designated location in Pennsylvania did not confer jtiosdowver
foreign payor where plaintiff had contracted to provide services outside tharsdgbayment
location wasunconnected to the requirpthce of performange Lastly,Defendants’ tax
payments to governmental authorities in Pennsylvania, while they may be cahsmolaacts,
do not support jurisdictioastheyare not related tBlaintiff's claims. SeeDriscoll v. Matt Blatt
Auto SalesNo. 95ev-5314, 1996 WL 156366, at *2-3, *6 (E.D. Pa. Apr. 3, 199 (
payments, althougtelevantfor general jurisdictionglid not computénto “specific contacs”
analysis as they were not causally linkedglaintiff’s claim).

Plaintiff cites inapposite cases to argue that a single cdmtactoreign
defendant may be enough to support jurisdictiBtrategic Staffingnvolved an individulh
defendant who had “regularly visited Pennsylvania” as part of his supervisponsdslities in

astaffingcompany thamaintained business locationstime CommonwealthStrategic Staffing



Grp., Inc. v. FriedellNo. 06€v-1398, 2006 WL 2668576, at *1, *3 (E.D. Pa. Sept. 14, 2006).
None of those additional circumstanees present in this cas@he Third Circuits decigon in
N. Penn Gas Co. v. Corning Nat. Gas Cpo8%7 F.2d 68413d Cir. 1990), does not support
Plaintiff' s argument eitherThe courtof appeals factored the plasEpaymeninto its minimum
contacts analysidutthe agreement in that caseplicitly requiredpayment in Pennsylvania and
contemplated services that could only be delivered frorpltietiff's location in Pennsylvania.
897 F.2dat689. The Supreme Court’s decisioniforld-Wide Volkswagen Corp. v. Woodssn
equaly unhelpful because it involvesproductdiability rather than a contrattased clainmand,
in any eventmerelyconfirms the unconstitutionality ¢failing aforeigndefendant ito adistant
forum based solely oa single fortuitouscircumstance.”444 U.S. 286, 295 (1980pPlaintiff
cites no other cases in support of his argum8eePl.’s Br. at pp. 7-8. In short,Defendants
lack any meaningfutontactswith the forum that would make personal jurisdiction
constitutionallysoundin this case

But even if Defendantstontactgeached the loweSminimum contacts”
threshold, this Coustill has thediscretion to decline jurisdiction if doing so “would comipor
with ‘fair play and substantial justice.Mellon Bank 960 F.2dat 1222 (citing to Burger King
Corporation v. Rudzewic#,71 U.S. 462, 476 (1985)). Factors under this prong include: “the
burden on the defendant, the forum Stateterest iradjudicating the dispute, dtplaintiff's
interest in obtaining convenient and effective relieg interstate judicial system’s interest in
obtaining the most efficient resolution of controversies, and the shared intetesseleral

States in furtheng fundamental substantigecial policies.”Id. (quotingBurger King,471 U.S.

! Plaintiff filed a surreply ofFebruary 21even though he was not entitled to do so without leerthis Courts
Policies and Procedures, Civil Cases ASgehttps://www.paed.uscourts.gov/documents/procedures/jonpol.pdf
Notwithstanding Plaintiff's violation of this Court’s procedyreis surreplyfails to present anyewcases or
arguments that compel a different result.
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at 477). Regrettably, the parties have not addressed these factors. Negertsl€ourt
cannot see how Plaintiff, who enjoyed both the benefitganking fromhomeand the economic
gains of drawing income from outside the state, could be substantially andyunfair
disadvantaged by having to pursue his claims, including a claim for violationsifofrdals
labor laws, against his Californizsed employen California The Honorabl&eraldMcHugh,
District Court Judgerecently espoused a similar vie\Whe benefits that flow from-e
commerce, such as not having to relocate to accept a position, and the flexfilbiggk-from-
home employment can be tempered with corresponding obligations to the emphbyereric
Analytics, LLC v. McCahd 61 F. Supp. 3d 348, 356 (E.D. Pa. 2016) (concluding it was
reasonable to expemote employeew® litigate in theforeignemployeirs home staten the
absencef a contrary forum selection clauséjadPlaintiff wanted the protections of
California’s laws ina Pennsylvania court, he could hah@gainedor thelaw andforum of his
choice. See, e.gProvident Mut. Life Ins. Co. of Philadelphia v. Bickerst8ff8 F. Supp. 116,
119-20 (E.D. Pa. 1998¢nforcing Pensylvaniagoverning law andorum selection clauseven
though foreign defendant had never conducted business or resided in PennsyRtamff did
not do that, and it would now befair to hail Defendantsnto a forum, with which they have
only incidentalties to defenctlaims under the laws of their home state

Lastly, because Plaintiff opposes transfer as inconvenient, this Court will not
hinder hs right to choose where he goes next with regard to his claifms.mbtion to dismiss is
granted and the alternative motion to transfer is demiganoot.

BY THE COURT:

/s/ C. Darnell Jones, Il
C.Darnell Jonesll J.




