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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CLEVELL S. ROSEBORGO, Il ,

Plaintiff,
CIVIL ACTION
V.
NO. 16-4951
LINCOLN UNIVERSITY ,etal,
Defendans.
MEMORANDUM
Tucker, J. Sepember 6, 2017

Presently before the Court ddefendants Lincoln University, Robert Jennings, and
Valerie Harrison’s Motion to Dismiss Plaintiff's Complaint or to Strike Impropléggations
(Doc. 9), Defendant Denise Wilbur’'s Motion to Join Defendants’ Motion to DismisstiHla
Complaint or to Strike Improper Allegations (Doc. 20), Plaintiff's ResponsepoS§ition to
Defendants’ Motion (Doc. 21), Defendants’ Reply in Support of #Metion (Doc. 24), and
Plaintiff's SurReply (Doc. 27). Upon careful consideratiortiod Parties’ submissions and
exhibits, and for the reasons set forth below, Defendants’ Mot@RANTED IN PART AND
DENIED IN PART.

l. FACTUAL BACKGROUND

A. The Parties

Clevell S. Roseboro, II (“Plaintiff”) was an Associate Professor and Rirexf Libraries
on tenure track at Lincoln University. (Compl. § 18, Doc. 1.) Lincoln Univerdiipi{‘ersity”)
is a stataelated institution of higher education and an instrumentality of the Commbhwéa
Pennsylvania. (Compl. § 1My. Robert R. Jennings was President of the University during the

eventgthat led to the current actipand through November 2014. (Compl. ) 1. Valerie
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Harrison is General Coursaf the University. (Compl. § 12Ms. Kimberly Lloyd is Chair of
the Board of Trustees of the University. (Compl. 9 ¥&. Dana Flint is Chair of the Faculty
Judicial Committee of the UniversitgCompl. 1 14.Ms. Denise GaitheHardy and Mr. Safro
Kwame are members of tiaculty Judicial CommitteéCompl. 1 15-16Ms. Denise Wilbur
is Vice President for Academic Affairs at the Univers{ompl. § 17.)

B. Plaintiff 's Employmentwith the University

On July 1, 2013, Plaintifhiccepted an offdrom and entered into an employment
contract with the Universitio become an Associate Professor and Director of Librd@esnpl.
1 9.)Plaintiff was not tenwad, but his position was tenumack.(Compl  1.)Plaintiff stermof
enmploymentwasfrom August 2013 to August 2014. (Compl. 1 B3gintiff's contract was
subject to the terms of ti@ollective Bargaining Agreement (“CBA”) betwe#re University
and the Lincoln University Chapter of the American Association of Universitie&sors
(“Union”). (Id.)

Under he CBA only adequate cause justifies the dismissal of an untefaaeitly
memberbeforethe expiratiorof hisemploymenterm (Compl. { 20.An adequate caudending
is propemwhen a faculty membirconducts prejudicial to the Universityld.) Neither the
CBA nor University plicy requireghe University to conduct hearingoeforea faculty member
is terminated(Compl. 1 22.)

The CBA permis faculty members to appeal termination decisiorthéoFacultyJudicial

Committee. [d.) However, the University’s Board of Trusteaayreversethe FacultyJudicial

! It appeaing that theindividual defendants no longer have the positions all€gethe
purposes of this motion, the Court valtcept all of Plaintiffs factualallegations as true ambte
thateach individual held the respective positatrall times relevant to the complaint.



Committeés decisions.If.) The Board of Trustees is not required to provide an explanation for
its rulings, andits decisionsare final (I1d.)

The CBA does not permit faculty members to challenge termination decisions through
the Union. (d.)

C. Events Leading up to Plaintiff’'s Termination

On July 12, 2014, Plaintiff and his then fiancé, Thea Flores, became involved in a verbal
altercatiorwhen Ms. Floes accused Plaintiff of infidelitf{Compl. § 23.) Ms. Flores assaulted
Plaintiff, who then fled to his office to spend the night. (Compl. § 24.) The next day, dviss Fl
ransackedPlaintiff's office. (d.) Ms. Flores returned home and told Plairgiffaghter, that
Plaintiff had inappropriate pictures of his daughter and other women on his computer..(Compl
1 25.) Ms. Flores also toBlaintiff’'s daughtethat University Police had charged Plaintiff with
abuse against Ms. Flore#d.| Plaintiff deniedoth allegations.ig.)

On July 13, 201@laintiff’'s daughtemade a voluntary statement to University Police.
(Compl. 1 26.Her statement was incorporated irtkee Universitys Police Incident Report
(“Incident Report”) (Id.) The Incident RepostatedthatPlaintiff accidently touchedis
daughter’s breast with his forearm. (Compl. § 34.) However, she understood that theasuch
inadvertent.Id.) The Incident Repoulso stated that Plaintiffadaskedhis daughtewhether
she was a virgin aniflshe had engged inoral sex. [d.) The Incident Repoffurtherprovided
thatPlaintiff's daughter was never sexually abused or mistredtey. (

D. Plaintiff 's Termination

1. The Statement of Charges
On July 14, 2014, Ms. Wilbur informed Plaintiff that he was being placed on

administrative leavavithout providinga reason(Compl. § 27.) On July 22, 2014 airtiff



received a letter from D Jenningstitled “Statement of Chargesdequate Cause Dismisgal
(“Statement of Chargesipforming Plaintiff of his dismissakffective immediatelyandbefore
the expiration of his employmetdrm (Compl. 1 28.) The Statement of Charges accused
Plaintiff of being “involved in acts of violence that departed from accepted stisnofar
profesional ethics, neglect of duty, and illegal conduct prejudicial to the Univer&grhpl.
1 29.)Further,Plaintiff wasaccused ofiving a nonUniversity employee access to a University
computer and “engaging in inappropriate or offensive words amdlicd that created a sexually
hostile environment.”I{l.) The letter instructed Plaintiff to remove aflhis possessions and
vacate University housing.

Plaintiff alleges thathe University did not investigate any of the allegations and the
Statement o€harges relied “exclusively” on the Incident Rep@ompl. 1 29, 31.)

2. The Faculty Judicial Committee Hearing

On July 27, 2014, Plaintiff requested a hearing befor&alealtyJudicial Committee to
appeal his terminatiopursuant to the CBA. (Compl. 1 36.) On September 10, 201 Eathdty
Judicial Committeeonvened a hearingCompl. I 37.) At the hearinBy. Harrison, Dr.
JenningsMs. Wilbur, and Plaintiff testified

Dr. Harrison testified that Ms. Flores’ attorney told him that the attornéynfi@rmation
that Plaintiff molested his daughter. (Compl. { 40.) Dr. Harr&dsotestified that Plaintiff was
under a criminal investigation for the molestation allegation, but the investigatiataiad
because Plaintiff's daughter wascooperative. (Compl.  44.)

Dr. Jennings and Ms. Wilbur repeated the molestation allegation during the haadng
Dr. Jennings also testifigatthe Universityhad no evidence that Plaiih “was violent in any

way.” (Compl. 11 38, 4)



Defendants did not intervieRiaintiff's daughter. Compl.{ 49.) Neither Plaintiff's
daughter nor Ms. Flordsstified during the Faculty Judicial Committee hearing to substantiate
the allegations against PlaintifCompl. 1 51g.)

Plaintiff testified that he did not ask his daughtehether anyone had performed oral sex
on her. (Compl. 1 49.) Plaintiff alleges that his daudikely falsified the claimbecauseshe
was angry with him.GQompl 1 49) Plaintiff claims thahis daughter apologized kom for the
false allegation(Compl 49.)

Plaintiff furtheralleges that the molestation allegation was not listed in the Statement of
Chargesand no one noiéd Plaintiff about the allegatiobefore the hearing. (Compl. § 41.)
Plaintiff claims that thericident Report did not support the allegations contained in the
Statement of Charges the molestation allegation. (Compl. f)43efendants did not further
investigate the allegatisn(Compl. § 39.) AdditionallyRlaintiff assertghat the District
Attorney interviewedlaintiff’'s daughteibefore the hearing and determined that there was no
probable cause to file charges against Plaintiff. (Compl. § 44.) Thereforediagdar Plaintiff,

Dr. Harrison falsely testified that Plaintiff was under investigation at the time dfethring. 1¢l.)

After concluding that Defendants failed to present the requisite evitiesapport their
adequate causdlegationsthe FacultyJudicial Committee reinstated Plaintiff’'s employment
(Compl. § 51.)The Faculty JudicidCommitteestatedthat Plaintiffs failureto prevenis.

Flores from ransacking his office did not justify dismissal(Compl. { 51e.TheFaculty
Judicial Committedurther concludedhat there was reason to believe that Plaintiff made
inappropriate statements of a sexual natutegaaughterhowever, the statements were not an

adequate basis for termination. (Compl. § 51f.) FaeultyJudicial Committee faulted the



University for failing to call Plaintiffs accusers as witnessesl @ive Plaintiff the opportunity to
crossexaminehis accusetyCompl. § 51g.)
3. The Board of Trustees Appeal

On September 24, 201By. Jenningsappealed the Faculty Judicial Committee’s
reinstatement decisido the Board of Trusteesd requested thte Boardever® the Faculty
Judicial Committe's ruling. (Compl. 1 55.pr. Jennings argued that even though Plaintiff did
not commit an act of violence, he should bear responsibility for Ms. Flores’ outliiostpl.

1 58.)He also argued that PIdiff should be dismissed for having non-work related pictures on
his computer. (Compl. § 5&)nally, Dr. Jennings argued that the Faculty Judicial Committee
erred by concluding that there was no evidence that Plaintiff molestedulistela (d.)

Plaintiff alleges that Dr. Jennings failed to note in the Notice of Appeal that M&sFlor
initiated the molestation charge, Plaintiff’'s daughter explicitly denied thgehandDr.
Jennings and Dr. Harrison were aware that the District Attorney declitethgpcharges
against Plaintiff (Compl. § 57.)

On October 17, 2014, the Board of Trustees reversdeatthidtyJudicial Committe’ss
reinstatemendecisionwithout providing a reason for its reversal. (Compl. § Ghe Board of
Trustees denied Plaintifrequest to release the meeting mindies documented the matters
discussed during the appeal. (Compl. 1 62.)

E. Events After Plaintiff's Termination Grievances

On December 9, 2@] adetectivefrom the Chester County Police Departmeriormed
Plaintiff that there was no ongoing investigation involving Plaintiff. (Compl. { 63.) On Januar
7, 2015, Plaintiff signed arffadavit regarding s conversation with the detective. (Compl.

1 64.) On January 8, 2015, Plaintiff sent tfielavit and a letterequesting reistatement to all



Defendants(ld.) Plaintiff alleges thatin a response lettethe University's attorneyestated the
FacultyJudicial Committees mischaracterization that Plaintiff made a comment about
performing oral sex on his daughter. (Compl. § &8¢ letter was approved Iyr. Harrison,
Ms. Lloyd, and Ms. Wilbur.I¢l.)

Plaintiff later applied for a job at Florida Memorial Universitie claims he was rejected
becaus®efendants informed Florida Memorial Univerdiyat Plaintiffwas terminatedor
sexually abusing his daughter. (Compl. § 66.)

In the ComplaintPlaintiff alleges four guntsagainst Defendantén Count OnePlaintiff
asserts a claim undég U.S.C. § 1983againstthe University, Dr. Jennings, Dr. Harrison, Ms.
Lloyd, and Ms. Wilbur. Plaintiff claims that he was denied adequateand postermination
procedures, in violation of his procedludue pocess rights. In Count Twelaintiff asserts a
claim under 42 U.S.C. 8§ 1983 against the University, Dr. Jennings, Dr. Harrison, Ms. Lloyd, and
Ms. Wilbur for substantive due process violations. In Count THr&antiff allegesa stigmaplus
claim againsthe Unversity, Dr. Jennings, Dr. Harrison, Ms. Lloyd, Ms. Flints Mzaither
Hardy, Mr. Kwame, and Ms. WilbuPlaintiff claims Defendants repeated false claims that
Plaintiff molested his daughter, used the false claims to terminate Plaintiff, and the
disseninated the false claims pullircIn Count FourpPlaintiff alleges that Defendants breached

his employment contrabiecausédie was terminated without adequate cduse.

2 Plaintiff has withdawn Counts Two and Fou(Pl.’'sOpp'n to Defs.’ Mot.to Dismissl n.1.)
As such, the Court need not addrB&antiff’'s substantive duerpcess antbreach ofcontract
claims



Il. STANDARD OF REVIEW

Defendantsnove to égsmiss Plaintifis Complaintin its entiretypursuant to Federal Rule
of Civil Procedure 12(b)(6)nlthe alternativeDefendants move ttriketheallegations in
paragraphs 64 and 65 of Plaintiffs Complaint pursuant to Federal Rule of Civil Pred&{f)r

When considering a 12(b)(6) Motion, the Court must “accept all factual allegasons
true. . . [and] construe the Complaint in the light most favorable to the plaiAifjrieta v. U.S.
Immigration & Customs Enf'643 F.3d 60, 74 (3d Cir. 2011). However, the Court is “not bound
to accept as true a legal conclusion couched as a factuatialtegAshcroft v. Igbal556 U.S.
662, 678 (2009). To survive a motion under 12(h)@)omplaint must contain sufficient
factual matter, accepted as true'dtate a claim to relief that is plausible on its fackl. A
claim is plausible if theampaint presert facts that allow the Courtasonablyo infer
wrongdoing by the defendamdl. The plausibility requement does not require that@mplaint
demonstrate that defendant’s wrongdoing was probBBleAtl. Corp. v. Twomb|y550 U.S.
544, 556 (2007). However, the pleaded facts must allow the Court “to infer more than the mere
possibility of misconduct.Ashcroft 550 U.S. at 679. Determining whether a complaint has
raised a plausible claim for relief is a “contaxtecific task that requiréle reviewing court to
draw on its judicial experience and common serise.”

Federal Rule of Civil Procedufi(f) permits a courto “strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scancaddtes.” Fed. R.
Civ. P. 12(f). “The purpose of a motion to strike is to clean up the pleadings, streamline
litigation, and avoid unnecessary forays into immaterial mattstslfierney v. Moyer Lumber &
Hardware 244 F. Supp. 2d 393, 402 (E.Pa.2002).However, Rulel2(f) Motions“are not

favored and usually will be denied unless the allegations have no possible reldi®n to t



controversy and may cause prejudice to one of the parties, or if the allegatiarsedbef
issues.’Dann v. Lincoln Nat. Corp274 F.R.D. 139, 142-43 (E.D. Pa. 2011) (quotitson v.
King, No. 06—2608, 2010 WL 678102, at *2 (E.D. Pa. Feb. 24, 2010)

1. DISCUSSION

Defendants move to dismiss PlainsfComplaintassertinghat: (1)Plaintiff’'s pre-
terminationprocedural due ocess @im istime-barred (2) Defendant’s posiermination
procedures did not violate Plaintiff' sqredural due procesghts and(3) Plaintiff fails to
establish atigmaplus claim In the alternativeDefendants move striketheallegatiors in
paragraphs 64 and 65 Bfaintiffs Complaint. The Court findshat Plaintiff's preterminaton
procedural due process claistime-barred,grants leave for Plaintiff to supplement his post-
terminaton procedural due process claiamd concludes that Plaintiff states a plausible claim for
stigmaplus.Lastly, the Court denies Defendangdternativemotion to strike.

A. Plaintiff’'s Procedural Due Proces£laims (Count One)

Plaintiff is suingthe University, Dr. Jennings, Dr. Harrison, and Ms. Wilbur under 42
U.S.C. § 1983or their purported failure to provide procedural due proc&esestablish a
8 1983 claim, a plaintiff “must establish thiae] was deprived of a federal constitutional or
statutory right by a state actoKach v. Hose589 F.3d 626, 646 (3dir. 2009)

A state actor may not deprive a person of life, liberty, or property withmuprbcess of
law. U.S. Const. amend. X1V, 8§ 1. Lincoln University, a stalated institution of higher
education and an instrumentality of the Commonwealth oh&évania, is a state actdn.
assessing a procedural due process claim, the Courtetaesiine(1) whether‘the asserted

individual interests are encompassed within the [Flourteenth [A]mendment’stjonoteic’life,



liberty, or property’”; and (2yvhether‘the procedures availkbprovided the plaintiff with ‘due
process of law.”Alvin v. Suzuki227 F.3d 107, 116 (3d Cir. 2000

For purposes of this analysis, the Court will assume that Plaintiff has pledesuffacts
to establish that he had amployment relationship with Lincoln University that created a
property interest protected by the Fourteenth AmendrerGilbert v. Homar 520 U.S. 924,
928-29 (1997§“[P]ublic employees who can be discharged only for cause have a
constitutionally protected property interest in their [employmant] cannot be fired without due
process.”) The Court also assumes that Plaintiff was deprived of that propemtgtinthen he
was terminated.

Typically, the Court would continue its analysis and addmsther*the procedures
available provided the plaintiff witidue process daw.” 227 F.3dat116. However, the Court
need not address the merits of Plaintiff's procedural due process clainsstaéhbecause
(1) Plaintiff's pretermination claimstime-barred, and (2) the Court will grant Plaintiff leave to
supplement his posermination claimEach claim will be addressed separately below.

1. Plaintiff's Pre-Termination Procedural Due Proces<laim is Time-
Barred

Plaintiff's preterminationproceduraldue pocess claim ibarred byPennsylvania’s
statute of limitationsi-or actions brought under 42 U.S.C. § 1988deral courts apply the
statés statute of limitations for personal injunggameric Corp. of Del:. City of Phi&., 142
F.3d 582, 599 (3d Cir. 1998Jhe statute of limitations for personal injury in Pennsylvania is two
years.42 PaStat and Cons. Stat. Ann. § 5524 (West 201 e $tatute ofinitations begins
when “the plaintiff knew or should have known of the injury upon whichdten is based.”
Sameric Corp.142 F.3d at 599n employment cases, thienitation periodbegirs when the

employer'sadverse decisiors made.See DelSate Coll. v. Ricks449 U.S. 250, 261 (1980).

10



The existence afrievance procedures to contest terminatioadverse employment decisions
does not tollhe statute of limitationdRicks 449 U.S. at 261.

In Ricks theUnited StateSupreme Court held that theaie of imitations governing
the paintiff’s claimsbeganvhenhe received riice that his tenure was denied, despite the
existence ofjrievanceproceedures449 U.S. 250In Ricks the paintiff’s application for tenure
was deniedld. at 252.The gaintiff appealed the decision to thellege s grievancecommittee.
Id. A few months later, thergevancecommitteeupheld the [aintiff's tenure denialld. at 254.

The paintiff filed a suit intheDistrict Courtof Delawareclaiming national orig
discrimination.ld. The ourt ruled that aintiff's claimswere barredy Delawarés threeyear
statute of limitationsld. at 252-55. The court ruldbat the statute of limitatiorexpired three
years from the datdaontiff received his tenure denial notidd. The Court of Appeals for the
Third Circuit reversed thdistrict court’'sdecision, and the Supreme Court granted certidchri.
at 256.

The Supreme Court ruled that the plaintiff's tenure denial was a final decisiontedespi
the availability of grievance procedures. 449 U.S. at 259-60. The Court stateuetratce
proceduresirea process to provide remedies &fmal decision tlat may have been made in
error; hey are*not an opportunity to influence that decision before [the decwsas) made.’ld.
at 261. TheSsupremeCourtheldthat grievance procedures do not toll the statute of limitations
and thestatute of limitation®egins once an employee is notified abouddwverse employment
decision|Id. Thus, the Delaware statute of limitations betgarun when the plaintiff was
notified of his tenure denial.le Supreme Court reversed and remanded the caseTibittie

Circuit to reinstate théwer court’sorder to dismiss the complaias$ timebarred Id. at 262.

11



In the matter before this CourtDefendants argue thBtaintiff's pretermination due
process [@aim is time-barred. (Defs.” Mm in Supp. 7-8.pefendants argue that the statute of

limitations began on July 22, 2014, the day Plaintiff received his termination rdtiBdaintiff

argueghathis claimis timely becauséhe statute of limitations began on October 17, 2014, the

day the Board of Trustees reversed the Faculty Judicial Commitgessatemendecision.
(Pl.’s Opp’nto Defs.” Mot.to Dismiss 6.)

The Court agrees with Defendants. In his Conmpjd&?laintiff recalls thahe received the
Statement of Charges July 22, 2014, which informed hitlhat his termination was “effective
immediately.”(Compl. 1 28.)The Statement of Chargatso instructed Plaintiff to vacate his
University housing and remove all of his possessions by July 23, 2014. (ComplTfiet)
facts demonstrate thtte decision to terminate Plaintiff was fireed of July 22, 2014.

Similar toRicks the grievance procedwwavailable to Plaintifiveresimply aremedy
rather than an opportunity to influence the termination decision. Upon receipt of gra&taof
Charges, Plaintiff should have known that Defendants potentially violated his proahdural
procesgightsas they applied to ptermination procgures.Since, as held iRicks grievance

procedures do not talhe statute of limitations, Plaintifé preterminationprocedural due

process claim expired on July 22, 2060 years from the date that he received his termination

notice. Thus, Plaintifé claimis barredby Pennsylvania statute of limitations

Plaintiff furtherasserts that his claim timely because the decision to terminate Plaintiff

“was but the first in an ongoing series of actions that defamed Plaintiff aohel msatermination
an inevitability.” (Pl.’s Opp’nto Mot.to Dismiss #8.) OstensiblyPlaintiff argues that the
continuing violation doctrine applies to his gegmination claim antblls the tweyear

limitations periodThe continuing violation dctrinetolls the statute of limitationfsvhen a

12



defendant’s conduct is part of a continuing practice . . . [andash@ct evidencing the
continuing practice falls within the limitations peridb@renner v. Locb514, United Bhd. of
Carpenters & Joiners of AnO27 F.2d 1283, 1295 (3d Cir. 1991). However, “discrete
discriminatory acts are not actionable if time barred, even when they are telatdd alleged in
timely filed charges. Each discrete discriminatory[iaet, terminationjstarts a new clock for
filing charges alleging that actNat'l R.R. Passenger Corp. v. Morgé86 U.S. 101, 113-14
(2002). Discrete discriminatory actsust be raised within the statute of limitations governing
each actO’Connor v. City of Newarkd40 F.3d 125, 127 (3d Cir. 2006) (applying the continuing
violation doctrine to 8 1983 claimBnding that termination is a discrete aahdholding thathe
statute of limitations begins whdéime discrete act occyrs

The Court finds that the continuing violation doctriménapplicable to Plaintiff's pre
termination procedural due process claim, and therefore, does not toll theamanitations
period. Plaintiff received notice of his termination on July 22, 2014, and &icley the statute
of limitations for wrongful terminatiobeganoncehe wasnotified ofanofficial termination
decision Plaintiff failed to file his Complaint withithe applicabléimitations period,and since
his pre-terminationprocedural duerpcess clainarises from his termination, which is @iscrete
act, Plaintiffs claimis not part of a continuing violatiohus, Plaintiff's claim igsime-barred.
Therefore, th&€ourtgrantsDefendants’ Motion to Dismiss as it relates to Plaintiffecedural
due pocess clainfor lack ofpretermination pocedures in Count One.

2. Plaintiff may Amend Complaint for PostTermination Due Process
Claim

Plaintiff argues thaafter filing his Complainthereceived additional facts that support

his post-termination due@cess claim(Pl.’s Oppn to Defs.” Mot. toDismiss 3n.2.) Plaintiff

13



requestgpermission to amend his Complaint. The CguantsPlaintiff's request to amend his
Complaint as it relates to Plaint#fpost-termination duerpcess claim.

B. Plaintiff Statesa PlausibleClaim for Stigma-Plus (Count Three)

Plaintiff asserts a stigmlus claim againghe University, Dr. Jennings, Dr. Harrison,
Ms. Lloyd, Ms. Flint, Ms. Gaither-Hardy, Mr. Kwame, and Ms. WillRlaintiff allegesthat
Defendantknowingly repeated false claims that Plaintiff moledtesddaughter, used the false
claims to terminate Plaintiff from employment, and then disseminated the false claims to
potential employergherebydeprivinghim of a liberty interest ihis reputationA stigmaplus
claimis a “due process claim for demtion of a liberty interest in reputation . . . [and]the
plaintiff must show a stigma to his reputation plus deprivation of some addiwomatitutional]
right or interest. Hill v. Borough of Kutztowy55 F.3d 225, 236 (3d Cir. 2006). “In the pabli
employment context, the ‘stignus’ test has been applied to mean that when an employer
‘creates and disseminates a false and defamatory impression about the emptoypeection
with his termination,’ it deprives the employeeagbrotected libertinterest.”ld. (quotingCodd
v. Velger 429 U.S. 624, 628, (1977)f aplaintiff plausibly asserts a stigapdus claim a
plaintiff is entitled toa hearing to clear his nantexsek v. Twp. of Springfigld02 F.3d 79, 84
(3d Cir. 1996).

There are tw@rongs to the stigmplus test: (1)'stigma” and (2)*plus.” “T he creation
and dissemination of a falsecadefamatory impression is the ‘stigma,’ and the termindtion
the deprivation of an additionaebnstitutional right]s the ‘plus.” Hill , 455 F.3d at 23@ach

prong will be discussed separately below.

14



1. Plaintiff Satisfies the Stigma Prong

Accepting all of Plaintiff's allegations as true, Plaintiff ple&attssufficientto establish
thestigma prong of thetigma-plus test. To satisfy theigma pronga daintiff mustallegethat
(1) the etfendant madstigmatizing statement&) the statementaerefalse, and3) the
defendant disseminated the stigmatizing statesngablidy. Hill, 455 F.3d at 236

First, Defendants’ repeated aceti®ns that Plaintiff molested his daughter were
stigmatizing stat@ments. (Compl. 11 40, 41, 57.)

Second, Plaintiff alleges enough facts to support his contehtbithe molestation
accusation was falsBeforethe Faculty Judicial Committee hearinige tDistrict Attorney, who
previously interviewed Plaintiff's daughter, determined that there was nohpeatsuse to file
sexual assault charges against Plaintiff. (Coffip#2, 44.) In addition, Plaintiff's daughter
apologized to Plaintiff for levelinthe false allegation. (Compl. 1 49.) The Faculty Judicial
Committee concluded that there was no evidence that Plaintiff molested hiseda(@binpl.

1 51.) On January 7, 2015, Plaintiff sent an affidavit to Defendants confirming his coowversat
with the policewherein the police disclosed that ther@s no ongoing investigation involving
Plaintiff for molestaibn. (Compl. I 64.) These facts, collectivedgequatelysupportPlaintiff's
claim that the molestaticaccusatiorwas false.

Third, the stgmatizing statements were made public when Defendants disseminated the
accusation to Florida Memorial Universiovish v. Pa. Dep’t of CorrsNo. 13-0197, 2014
WL 1281226, at *5 (E.DPa. Mar.28, 2014) (collecting cases and stating that “[d]epending on
the facts, quite limited dissemination may be sufficignt

Thus,Plaintiff alleges enough facts to demonstrate a “stima

15



2. Plaintiff Satisfies the Plus Prong

Accepting all of Plaintiff's allegations as trube Court finds thagt this stage, Plaintiff
alleges factsufficientto satisky the dus prongof thestigmaplus test. © satisfy theplus prong,

a plaintiff must show the deprivation of a protected constitutional tijht.455 F.3d at 236.
The Supreme Court has recaggdthat a constitutionally protected liberty interest inclutlies
protection against interference in the absence of due process with an indsvidited’
opportunities for . . . employmentMcKnight v. Se. Pa. Transp. Autb83 F.2d 1229, 1236 (3d
Cir. 1978) (quotingsoss v. Lopez19 U.S. 565, 575 (1975)). Thus, “allegations of harm to
future employment possibilities are sufficient to withstand a motion to dismiss in the-pliggna
context.”Fouse v. Beavert§.,, 2:14CV-00810, 2015 WL 1967242, at *6 (W.D. Pa. May 1,
2015) (citingersek 102 F.3d at 84—-8%cKnight 583 F.2cat 1236)).

Thereforethe Court concludes that Plaiffis allegation that Defendants’ stigmatizing
statements, particularly their statements related to the molestatiasations t&lorida
Memorial University,undermined Plaintiff's ability to find employmeandis sufficientto
satisfy the fus prong.

Defendants argue that theiissemination of the stigmatizing statemeot§lorida
Memorial Universitywasmade afer Plaintiff was terminate@nd not in connection with his
termination As such, Defendants’ conter®Rlaintiff cannot use higerminationof employment
to show a deprivation of a constitutionally protected right.

At this time, he Court disagrees withdlendantsargument that Plaintiff's termination
and the public dissemination of the stigmatizing statenveats not connectedefendants used
the stigmatizing statements to terminate Plaintiff from employment. When Florida Memorial

University called Defndants to inquire about Plaintiff's work history, Defendants restated the

16



stigmatizing statements as the reason for Plaintiff's termination from employhheng is a
sufficientnexusbetween Plaintiff's termination, the dissemination of the stigmatizing
statementsand Plaintiff'sinability to gain employment with Florida Memoridhiversity. For
this reason, Plaintiff satisfies tipbus prong of the stigmalys test

Defendantgurtherarguethat, even if Plaintiff satisfies the stigrpéus test, Plaintiff's
claim must be dismissed because Plaimidf grante@ name clearing hearingihe Court
agrees that Plaintiff had an opportunity to clear his name at the FacultyalGdicimittee
hearing. However, Defendants continuedegpeathe accusatinsto Florida Memorial
University, even after the Faculty Judicial Committee determined that theationidacked
support, and undermined the name clearing heahtiogprdingly, Defendants’ motion toisimiss
Plaintiff's stigmaplus claimis denied

C. Defendants’ Motion to Strike is Denied

Defendants arguthat Plaintiff's allegations ingragrapk 64and65 should betricken
because they areadmissible Defendants’ argument is insufficient to meet their burden of
demonstrating that thelegations have no possible relation to the controveray, cause
prejudice to one of the parties,will confuse the issues. Accordingly, Defendants’ motion to
strike is denied
IV.  CONCLUSION

For the reasons set forth herein, the Court GRANTS IN PART AND DENNB2ART

Defendants’ Motion. An appropriate order follows.
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