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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MICHAEL JOSEPH HENRY,

Petitioner,

CIVIL ACTION
V. NO. 165010

BARRY SMITH, et al.,

Respondents.

OPINION

Slomsky, J. July 10, 2017

l. INTRODUCTION

Before the Court is the pro se Petition for Writ of Habeas Corpus filedigniréo 28
U.S.C. 8§ 2254 of Michael Joseph Henry (“Petitioner”), a prisoner incarcerated atatee S
Correctional Institution in Houtzdale, Pennsylvania. (Doc. Blb. United Sates Magistrate
Judge Marilyn Heffley issued a Report and Recommendation (“R&R”), recomnuetidit the
Petition be denied and that a certificate of appealability not be issued. (Doc. NoefiBond?
has filed Objections to the R&R. (Doc. No. 14.) For reasons stated below, the Court will
approve and adopt the R&R (Doc. No. 13), and will deny the Petition (Doc)No. 3

I BACKGROUND

On March 12, 2013, Petitioner was convicted in state court of nine counts of making a
false written statement concernitige purchase of a firearm in violation of 18 Pa. Const. Stat.

Ann. 8 6111(g)(4), seven counts of unlawfully transferring a firearm in violation od18dhst.

! For the purposes of this Opinion, the Court has considered Petitioner's Revised Habeas

Corpus Petition (Doc. No. 3), the RespomseOpposition to the Petition (Doc. No. 10),
Petitioner’'s Reply (Doc. No. 1l)the Report and Recommendation (Doc. No. 13),
Petitioner’s Objections to the Report and Recommendation (Doc. No. 14), and the pertinent
state court record.
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Stat. Ann. 8§ 6111(g)(1), and seven counts of making a false unsworn statemehbtiies in
violation of 18 Pa. Const. Stat. Ann. 8§ 4904(B). (Doc. No. 13 at 1.) The trial court sentenced
Petitioner to 20 to 66 years’ imprisonmentd.X On May 12, 2015, the Pennsylvania Superior
Court affirmed the judgment of sentenc@d.) Petitioner didnot appeal the decision to the
Pennsylvania Supreme Court or file a petition pursuant to Pennsylvania’s Post ©orRRelief
Act (“PCRA"). (Id. at 2.)
On October 16, 2015, Petitioner filed the present pro se Petition for Writ of Habeas
Corpus? Petitioner argued that:
(1) Pennsylvania lacked the power to prosecute him because it “abdicated its
Tenth Amendment sovereign police power to prosecute” by opting into the
Violent Offender Incarceration and Truth in Sentencing Incentive Prodarthe
prosecution’s failure to draft bills of information in the conjunctive, as opposed to
the disjunctive, and to charge the essential elements that rendered his crime
“aggravated,” deprived the trial court of subject matter jurisdiction; ¢8nsel
was inefective in failing to properly advise him of the trial court’s lack of
jurisdiction to convict him; (4) his sentence was unconstitutional because it was
ex post facto and constituted cruel and unusual punishment; and (5) counsel was
ineffective in failing to object to inflammatory victim impact statements and other
exhibits in the presentencing report.
(Doc. No. 13 at 2.) On February 28, 2017, Magistrate Judge Heffley issued an R&R that
recommended denying Petitioner’s claims as untiméd.at 1) OnMarch 14, 2017, Petitioner
filed Objections to the R&R. (Doc. No. 14.) For the following reasons, the Court with\appr
and adopt the R&R (Doc. No. 13), and will deny the Petition (Doc. No. 3).
[I. STANDARD OF REVIEW
Under 28 U.S.C. 8§ 636(b)(1)(B) and the local rules of this Court, a district judge is

permitted to designate a magistrate judge to make proposed findings andheswtations on

2 Petitioner’s claim was received by the Clerkthis Court on October 20, 201¢Doc. No. 1

at 1) However it wasfiled according to the date on the document, October 16, 2016, in
accordance with the prison mailbox rul8eeBurns v. Morton, 134 F.3d 109, 113 (3d Cir.
1998).




petitions for postonviction relief. See28 U.S.C. § 636(b)(1)(B); E.D. Pa.\CR.72.1. Any

party may file objections in response to the magistrate judge’s report and recdatiore Id. at

8 636(b)(1)(C). Whether or not an objection is made, a district judge “may accept, 0g
modify, in whole or in part, the findings or recommendations made by the magistrate Judge
[district] jJudge may also receive further evidence or recommit the matter toadistrate judge

with further instructions.” Id. “[I]Jt must be assumed that the normal practice of the district
judge is to gie some reasoned consideration to the magistrate’s report before adopting it as the

decision of the court.”__Henderson v. Carlson, 812 F.2d 874, 878 (3d Cir. 588 4lso 28

U.S.C. § 636(b).

In the Eastern District of Pennsylvania, Local Rule 72.1.1V(b) goverpstiioner’s
objections to a magistrate judge’s report and recommendation. E.DVPR.T2.1. Under that
rule, a petitioner must “specifically identify the portions of the proposed findings,
recommendations or report to which objection is made and the basis for sutiobjeSavior

v. Superintendent of Huntingdon SCI, No-3839, 2012 WL 4206566, at *1 (E.D. Pa. Sept. 20,

2012). Upon review, “[a district judge] shall make a de novo determination of thosenpanti
the report or specified proposed findings or recommendations to which objection is made.” 28

U.S.C. 8§ 636(b)(1)(C). De novo review is noeferential and generally permits the district court

to conduct an “independent review” of the entire matter. Salve Regina CullBgasel] 499
U.S. 225, 238 (1991). “Although [the] review is de novo, [a district judge] [is] permitted, by
statute, to rely upon the magistrate judge’s proposed findings and recommendatiensxtemnt

[the judge], in the exercise of sound discretid@em(s] proper.”Owens v. Beard829 F. Supp.

736, 738 (M.D. Pa. 1993) (citirignited States v. Radda#47 U.S. 667, 676 (1980)).




V. ANALYSIS

Petitionermakesfive objectionsto the R&R (Doc. No. 14.)First, Petitioner argusthat
the Mayistrate Judgs review of the Btition violateal his right todue process of law(ld. at 5
13.) SecondPetitioner objectto the Magistrate Judge’s finding that the Petition was untimely,
arguing that the statute of limitations in the Antiterrorism and EffectivehDieanalty Act of
1996 ("AEDPA") is unconstitutional.(Id. at 1329.) Third,Petitioner assestin the alternative
that he should be granted an exception toirtif@osition of the AEDPA's statute of limitations
because of his counsel’s negligendd. a 29-33.) Fourth Petitioner arguethat theAEDPA's
statute of limitations should be equitably tolle@d. at 3437.) Fifth, Petitioner disputes the
Magistrate Judge’s recommendation thatsheuldnot be granted a certificate of appealability.
(Id. at 3.)

A. Petitioner’s Objection to the Magistrate Judge’s Review Is Meritless

In his first objectionPetitionerclaimsthat hewasdenied due process of law because h
did not consent taefering the case tdMagistrate JudgéVarilyn Heffley for a Report ad
Recommendation. Id. at 512.) Hebelieves that the scope of magistratejudge’s reviewis
limited to conducting an evidentiary hearingd. at 12-13.) This claim, however, is without
merit.
District cours may refer matters tmagistratejudges. Section 636(b)(1) sets out the
scope of a magistrate judge’s review. 28 U.S.C. §§8b. It states as follows:
Notwithstanding any provision of law to the contrary—
(A) a judge may designate a magistrate judge to hear and determine any
pretrial matter pending before the court, except a motion for injunctive
relief, for judgment on the pleadings, for summary judgment, to dismiss or
guash an indictment or information made by the defendant, to suppress
evidence in a criminal case, to dismiss or to permit maintenance of a class

action, to dismiss for failure to state a claim upon which relief can be
granted, and to involuntarily dismiss an actiohjudge of the court may
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reconsider any pretrial matter under this subparagraph (A) where it has
been shown that the magistrate judge’s order is clearly erroneous or
contrary to law.

(B) a judge may also designate a magistrate judge to conduct hearings,
including evidentiary hearings, and to submit to a judge of the court
proposed findings of fact and recommendations for the disposition, by a
judge of the court, of any motion excepted in subparagraph ({A), o
applications for posttrialelief made by individuals convicted of crinail
offenses and of prisoner petitions challenging conditions of confinement.

(C) the magistrate judge shall file his proposed findings and
recommendations under subparagraph (B) with the court and a copy shall
forthwith be mailed to all parties.

Within fourteen days after being served with a copy, any party may
serve and file written objections to such proposed findings and
recommendations as provided by rules of couktjudge of the
court shall make a de novo determination of those portiotiseof
report or specified proposed findings or recommendations to which
objection is made. A judge of the court may accept, reject, or
modify, in whole or in part, the findings or recommendations made
by the magistrate judge.The judge may also receive fier
evidence or recommit the matter to the magistrate judge with
instructions.

28 U.S.C. § 63)(1).
Although consent is required for civil matters referred to magistrate gudgeder 28

U.S.C. § 636(cY, petitiors for writ of habeas corpus agevernedby 28 U.S.C.§ 636(b)(1)(B),

3 28U.S.C. § 636(c) provides as follows:
(c) Notwithstanding any provision of law to the contrary—

(1) Upon the consent of the parties, a-fille United States magistrate
judge or a partime United States magistrate judge who serves as-a full
time judicial office may conduct any or all proceedings in a jury or
nonjury civil matter and order the entry of judgment in the case, when
specially designated to exercise such jurisdiction by the district cour
courts he serves.Upon the consent of the parties, purgutm their
specific written request, any other pirhe magistrate judge may exercise
such jurisdiction, if such magistrate judge meets the bar membership
requirements set forth in section 631(b)(1) and the chief judge of the
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which allows a district courto designate a matter to a magistrate judge and to conduct hearings
and make proposed findings of fact and recommendatioiseahispacsition of applications for

postirial relief made by individals convicted of criminal offensesTherefore, Petitioner’s

district court certifies thaa full-time magistrate judge is not reasonably
available in accordance with guidelines established by the judicial council
of the circuit. When there is more than one judge of a district court,
designation under this paragraph shall be by the concuroérceajority

of all the judges of such district court, and when there is no such
concurrence, then by the chief judge.

(2) If a magistrate judge is designated to exercise civil jurisdiction under
paragraph (1) of this subsection, the clerk of couallsht the time the
action is filed, notify the parties of the availability of a magistrate judge to
exercise such jurisdiction. The decision of the parties shall be
communicated to the clerk of couriThereafter, either the district court
judge or themagistrate judge may again advise the parties of the
availability of the magistrate judge, but in so doing, shall also advise the
parties that they are free to withhold consent without adverse substantive
consequences. Rules of court for the reference aivil matters to
magistrate judges shall include procedures to protect the voluntariness of
the parties' consent.

(3) Upon entry of judgment in any case referred under paragraph (1) of
this subsection, an aggrieved party may appeal directly to thepajzie
United States court of appeals from the judgment of the magistrate judge
in the same manner as an appeal from any other judgment of a district
court. The consent of the parties allows a magistrate judge designated to
exercise civil jurisdiction utler paragraph (1) of this subsection to direct
the entry of a judgment of the district court in accordance with the Federal
Rules of Civil ProcedureNothing in this paragraph shall be construed as

a limitation of any party's right to seek review by thg®@me Court of

the United States.

(4) The court may, for good cause shown on its own motion, or under
extraordinary circumstances shown by any party, vacate a reference of a
civil matter to a magistrate judge under this subsection.

(5) The magistrate judge shall, subject to guidelines of the Judicial
Conference, determine whether the record taken pursuant to this section
shall be taken by electronic sound recording, by a court reporter, or by
other means.

28 U.S.C. § 636(c).



consent was not required for Magistrate Judge Heffley’s review of thePRatitthis case.

Pditioner also claims thatRule 8 ofthe Rules ®verning 28 U.S.C. 8254 Cases
restrics the rolesof a magistratejudge anda dstrict court Ratherthan limitinga magistrate
judge’s role, Rule &lescribesa district court’s discretian“A judge may, under 28 U.S.C.

8 636(b), refer the petition to a magistrate judge to conduct hearings and poofilesed
findings of fact and recommendations for disposition.” Rule 8(b), Rules Governing 28 U.S.C.
8 2254Cases The dstrict court conducts the final review and “may adopt, reject or modify any
proposed finding or recommendationld. The Court’s referral, the Magistrate Judge’s review,
and theR&R were all conducted in accordance with the Ruleseining 28U.S.C. 2254Cases

and did not deny Petitioner due process.

B. Petitioner’s Objection to the Determination That the Petition
Is Untimely Is Without Merit

Petitioner secondly objects to the R&R on the basis that his Petition should not be
considered untimely He argues that the oyear statute of limitations, which rendered his
petition untimely, is unconstitutional. (Doc. No. 1418:29.) In particular, I clains that the
AEDPA’s statute of limitationwiolates the Suspension ClauséS. Const.art. I, 8 9, cl. 2
because the writ of habeas corpus cannot be limited in any(Wa)y.

1. Timeliness

In 1996, Congress passtakAntiterrorism and Effective Death Penalty Act (“AEDPA”)
which enacted a orgearstatute oflimitations for federal habeas corpus petitions. 28 U.S.C. §
2244(d). Section 2244(d) provides:

(1) A l-year period of limitation shall apply to an applicatfon a writ of habeas

corpus by a person in custody pursuant to the judgment of a State court. The

limitation period shall run from the latest-ef

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of thiene for seeking such review;
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(B) the date on which the impediment to filing an application created by
State action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;
(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized
by the Supreme Court and made retroactively applicable to cases on
collateral review; or
(D) the date on which & factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.
(2) The time during which a properly filed application for State-poswiction or
other collateral review with respect to the pertinedgment or claim is pending
shall not be counted toward any period of limitation under this subsection.
Id. In the absence of one of the circumstances described in § 2244(d))(B)e oneyear
period begins to run on the date the judgment oeseetbecame final in state coand is tolled
only by a properly filed application for state pashviction relief or other collateral review. 28
U.S.C. § 2244(d)(1)(A). On May 12, 2015, Petitioner’s conviction was upheld by the
Pennsylvania Superior Court. (Doc. No. 13-&.)1 On June 11, 2015, the thudyay period for
allowance of appeal expired and the judgment became fBe¢Pa. R. App. P. 1113(a). As a
result, Petitioner’s time to file a federal habeas petition expired on BJr#016, unless one of

the exceptionsnder § 2244(d)(1)(BfP) applied (Doc. No. 13 at 4.)

2. The AEDPA's Statute of Limitations Does Not \folate
the Suspension Clause of the United States Constitution

As noted, Petitioner contends that the AEDPAS statute of liimits is unconstitutional
because it violates the Suspension Clause of the United States ConstitutionNgDb4 at 13
29.) The Suspension Clause guarantees thdi€[Brivilege of the Writ of Habeas Corpus shall
not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require

it.” U.S. Const.art. I, 8 9 cl. 2 Statuies placing conditions dimitations on habeas corpus



proceedings violate the Suspension Clause only if theger the habeasmedy fhadequate or

ineffective” Swain v. Pressley30 U.S. 372, 381 (1977QuotingUnited States v. HaymaB42

U.S. 205, 223 (1952)). Thus, the eyear limitation on filing habeas petitions is constitutional,
provided it does not “render[] the habeas remedy ‘inadequateftective’ to test the legality of

detention.” Drach v. Bruce305 F. App’x 514, 518 (10t@ir. 2008) (quotingswain 430 U.S. at

381).

The AEDPAs oneyear statute of limitations for initial petitiorfsas repeatedlypeen
found constitutional because the imposition of a-ypear limit does not unduly burden the right
to petition for habeas corpus. It providegettioner with a sufficient opportunity to fildis
petition In fact, the United States Court of Appeaisthe Third Circuit has recently found the

AEDPASs oneyear statute of limitations constitutionaRittman v. Clinton No. 163655, 2017

U.S. App. LEXIS 1520 (3d Cir. Jan. 27, 2017)Courts have held that the writ is not rendered
inadequate or inefteive when petitioners haveséme reasonable opportunity tavie their
[habeas corpus] claims heard on the merits,” which is afforded by the AEDPAganstatute

of limitations. SeeThompson v. Southerdlo. 12123, 2012 WL 5269261, at *2 (E.D. Pa.tOc

25, 2012) see alsoGardner v. Wenerowi¢caNo. 142903, 2016 WL 4582077, at *4 (E.D. Pa.

July 29, 2016), report and recommendation adoied 142903, 2016 WL 4574649 (E.D. Pa.

Sept. 1, 2016)Vanzant v. DiGiglielmo, No. 085111, 2009 WL 6667923, atL3-14 (E.D. Pa.

*  Circuit Courtsof Appealthat have considered this questasohave found that theREDPASs

statute of limitationgs constitutional SeeWyzykowski v. Dep'’t of Corr., 226 F.3d 1213,
1217n.3 (11th Cir. 2000) (collecting casese alsdelaney v. Matesan264 F.3d 7, 1112
(1st Cir. 2001),Green v. White 223 F.3d 1001, 10634 (9th Cir. 2000)Lucidore v. New
York State Div. of Parole, 209 F.3d 107, 113 (2d Cir. 200®lo v Johnson207 F.3d 773,
775 (5th Cir. 2000)Miller v. Marr, 141 F.3d 976, 977-78 (10th Cir. 1998).




Nov. 20, 2009), report and recommendation adoied 085111, 2010 WL 2813414E.D. Pa.

July 14, 2010).

Because Petitioner did not take advantage of the reasonable oppddumitgly file his
Petition within theone yearperiod afforded bythe AEDPA, thePetition wastime-barred®
Therefore, Petitioner’s claim that the AEDPA's eyear statute of limitations is unconstitutional
for violating the Suspension Clause is unpersuasive.

C. Petitioner’s Third Objection Is Without Merit Because the
Exceptionsto the AEDPA One Year Statute of Limitations Do Not Apply Here

Petitionets third objection is that he should not be held to the AEDPAsyaae statute
of limitations because except®to this time limit appf to his case. (Doc. No. 14 at-29.)
Petitionerargues that the negligent acts of his counsel quasigxceptiors sufficient to delay
the accrual of time unddy 2244(d)(1)(B)and 8 2244(d)(1)(D).(Id.) In particular, Petitioner
asserts that his counsel in the state cproteedings, the Montgomery County Public Defender,
failed to inform him that his direct appeal had been denied by the PennsylvanieoiSGpart
on May 12, 2015. (Doc. No. 13 at 6.) Petitioner maintains that he only learned of the denial of
his appeabn August, 152016, after he inquired about the status of his appéh). Petitioner
alleges that he decided to write to the court directly because another innggstedghat he do
so. (d.) The actions of Petitioner’s counselfailing to infarm him of the denial of his appeal,

however, do not qualify as an exception.

> As noted in the R&R, Petitioner’s continued reliance on dicidnited States. Smith 331

U.S. 469, 475 (1947) is unpersuasive. In 1947, the @o&nnithacknowledged thdtabeas
corpus hacdhot been subject to time limits. Wever, the United States Supreme Caliai

not rule that Congress lacked the power to enact limitatitcths.In any eventPetitioner’s
contention that Congress usurped the courts’ power to adopt rules governing habeas
proceedingsn violation of the separation of powers doctroantraenes precedent.Felker

v. Turpin 518 U.S. 651 (1996)quoting Lonchar v. Thomas517 U.S. 314 (199%)

(“[ JJudgments about the proper scope of the writ are ‘normally for Congress to make.™)
Therefore, Petitioner’s reliance &mithis unavailing.
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As noted, 8§ 2244(d)(1)(B)D) set forth exceptions that delay the accrual of the AEDPA
statute of limitations

(1) A 1-year period of limitation shall apply to an application dowrit of habeas

corpus by a person in custody pursuant to the judgment of a State court. The

limitation period shall run from the latest-ef

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the tinf@ seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;
(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized
by the Supreme Court and made retroactively applicable to cases on
collateral review; or
(D) the date on which the dwal predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.
(2) The time during which a properly filed application for State-poswiction or
other collateral review with respect to the pertinedgjuent or claim is pending
shall not be counted toward any period of limitation under this subsection.
28 U.S.C. § 2244(d). Under 8§ 2244(d)(1)(B), an exception applies wtadeeaction constites
an illegal or unconstitutional impediment to the Petitioner filing the wAdditionally, pursuant
to § 2244(d)(1)(C), if Petitioner’s claim involves a constitutional right recegnfar the first
time by theUnited StatesSupreme Court, an exception to the statute of limitations will be
recognized. Fina}l under § 2244(d)(1)(D), an exception can be trighdre the emergence of
new facts, not previously discoverable by dilgience,which form the basis of a claim.

Petitioner asserts that the excepsiander 8§ 2244(d)(1)(Band § 2244(d)(1)(D) applyp

his case.(Doc. No. 14 at 1-2, 32-33.)
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As noted,§ 2244(d)(1)(B) permits an exception to the gmar statute of limitations
when state action constitutes an illegal or unconstitutional impediment to a petitiogehis
habeas petition. Howevethdre is no state action here. Petitioner asserts that because his
counsel was a public defender, paid for by the state, his counsel’s represeotadidnted state
action. (Doc. No. 14 at 1.)

Petitioner’s ineffective assistance of counsel claim will not satisfy the stétm ac
required for an exception under 8 2244(d)(1)(B) becahse conduct of counsel, whether

retained or appointed, does not constitee actiori SeeFinch v. Miller, 491 F.3d 424, 427

(8th Cir. 2007) see als®Bailey v. Maras No. 13255, 2013 U.S. Dist. LEXIS 76535, at-#3

(W.D. Pa. May 31, 2013)A public defender representing a defendant in a criminal isaset

engaged in state actioayen ifa gatepays for his servicesPolk Gountyv. Dodson, 454 U.S.

312, 32021 (1981)° Public defenderpaidby a sate are subject to the cannons of ethics, which
requireall counsel td'exercise [their] independent judgment on behalf of the Clieht at 321.
Moreover,a state has ‘econstitutional obligation . . . to respect the professional independence of
the public defenders whom it engadefd. at 32122. Thereforea public defender’s negligence

IS not state action triggering an exception to the AEDPAsy@ae statute of limitationsPowell

v. Davis, 415 F.8 722, 727(7th Cir. 2005) United Statess. Pierce No. 164168, 2010 WL

®  The Magistrate Judge observed that:

Although the_Polk Countyourt addressed the issue [of] whether a public
defenderacied ‘under color of law’ for purposes of 42 U.S.C. § 1983, the
Supreme Court has held that ‘the reasoning employed in Polk Cainty
equally applicable to ‘state action’ caseBlum v. Yaretsky 457 U.S. 991,
1005 n.20 (1982@accordGeorgia v. McCollum, 505 U.S. 42, 53 n.9 (1992).

(Doc.No. 13 at6 n.4.)
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4628765, at 8-9 (N.D. Ill. Nov. 8, 2010); Boos v. Fabian, N05-523 2008 WL 398787, at *8

(D. Minn. Feb. 12, 2008); Dunker v. Bissonnette, 154 F. Supp. 2d 95, 105 (D. Mass. 2001).

Petitioner further contends that the exception under 8§ 2244(d)(1)(D) applies to his case
delay the accrual of the otyear limitation period. (Doc. No. 14 at2l 3233.) As previously
noted, 8 2244(d)(1)(D) permits an exception todberual of theoneyear statute of limitations
whenthe “factual predicate of the claim or claims presented could have been discbveuoeggh t
the exercise of due diligence.” 28 U.S.C. § 2244(d)(1)(D). The R&R explainedhtbat t
exception does not apply for the following reason:

Henry also contends that the start of his time for filing did not accrue under
§ 2244(d)(1)(D) until after August 17, 2016 because he did not learn of the factual
predicate for his claims until that date, when he was informed oftriais
counsel’s legal errors by a fellow prison&eply at 8. Henry asserts that he “did

not learn of the ‘facts’ of the constitutional and jurisdictional errors idatihg
every stage of the void ab initio criminal proceedings until a fepflogoner
reviewed the record and informed him of the public defendeg®ectiveness in
failing to protect his rights throughout the criminal proceedindd.” Thus, the

lack of knowledge that Henry argues entitles him to tolling under § 2244(d)(1)(D)
is his lack of knowledge of the legal arguments, listed supra in Sectiwet he
seeks to raise now in his habeas petitioBee Reply at 8. The “factual
predicate” that a petitioner must not have known previously in order to invoke 8
2244(d)(1)(D) is “the ‘vital facts’ underlying those claimsMcAleese V.
Brennan 483 F.3d 206, 214 (3d Cir. 2007) (quotfchlueter v. Varnei384 F.3d

69, 74 (3d Cir. 2004))Lack of knowledge of the legal basis for a claim is not a
ground for invoking that section’s provisiofiThe case law consistently draws a
distinction between deyad awareness of vital facts (which will delay accrual),
and delayed awareness of the legal significance of those facts (which will not).”
Chang€ruz v. Hendricks, No. CIV. 1Z167 KM, 2013 WL 5966420, at *3
(D.N.J. Nov. 7, 2013).“In other words, the limitations period begins when the
petitioner knows—or, through diligence, could discowvethe important facts, not
when the petitioner recognizes their legal significandddrper v. United States

No. 4:0#CR-00339, 2012 WL 32920, at *3 (M.D. Pa. Jan. 6120 accord
Green v. KerestedNo. 1:13CV-827, 2013 WL 6567912, at *6 (M.D. Pa. Dec.
13, 2013);_Clay v. Sobina, No. CIV. A. @51, 2007 WL 950384, at *2 (W.D.
Pa. Mar. 26, 2007kee alsKlein v. Franklin, 437 F. App’x 681, 684 (10th Cir.
2011); UnitedStates v. Pollard416 F.3d 48, 55 (D.C. Cir. 2005); Owens v. Boyd
235 F.3d 356, 359 (7th Cir. 2001)Henry’'s lack of knowledge about the
purported legal bases for thgaims] he raises in his petition provide no statutory
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basis for delaying the runningf the AEDPA’s oneyear limitation period on the
filing of habeas petitions.

(Doc. No. 13 at 7-8.)

In his Objections, Petitioner also argues that learning of the denial of hisl appea
August 15 2016 is a new fact that could not have been discovered earlieshanididelaythe
accrual of the ongear limitation period pursuant to8 2244(d)(1)(D). (Doc. No. 14 at 32.)
However, “[bly its language, the ongear period commences under section 2244(d)(1)(D) when
the factual predicate of the claim could have been discovered through the ewpérdise

diligence, not when it actually was discovered&thlueter v. Varner384 F.3d 69, 743d Cir.

2004). The exception in § 2244(d)(1)(D) provides a petitioner with a later acctedbddy ‘if

vital facts could not have been known.Jd. (quotingOwens v. Boyd, 235 F.3d 35859 (7th

Cir. 2000)).

If Petitioner had exercised due dilige, he could have discovered that dgppeal was
deniedmore than one yedrefore August %, 2016. SeeSchlueter 384 F.3dat 74 Petitioner
alleges that he discovered his appeal was denied on August 15, 2016. However, he has not
demonstratedhat he exercised due diligence to discover that his appeal had beenlsddared

that time SeeWright v. KerestesNo. 13-6204 2014 WL 6454572, at *6 (E.D. Pa. Nov. 17,

2014) (finding that the exception under 8§ 2244(d)(1)(D) did not apply whergedtigoner
“himself or his family or others at his request could have inquired to deteth@rstatus of his
direct appeal.”) His failure to take any action to inquire about the status of his appeal for more
than fifteen months after the appeal wasielgnlemonstrates a lack of due diligence. Moreover,
had Petitioner taken action within the statutory period, he could have easily dischagrbis t

appeal was denied and could have timely filed the instant PetierRosario v. Harlow, No.

12-1305,2012 WL 3155541, at *5 (E.D. Pa. July 31, 2012) (“The fact that [the petitioner’s]
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appeals had been dismissed was a matter of public record that either he de loswd have
learned by merely contacting the Court of Common Pleas or the Prothonotahe of
Pennsylvania Superior Court.”}-or these reasons, the exceptitimst delay the accrual of the
oneyear statute of limitations do not apply to Petitioner’s claims.

D. Petitioner’s Objection to the Finding That Equitable Tolling
Does Not Applyls Without Merit

Petitioner’s fourth objection is that equitable tolling should apply to delay theaharu
the statute of limitations (Doc. No. 14 at 387.) Specifically, Petitioner claimshat his
attorney’s alleged misconduct constituted an extraargi circumstance and that he acted
diligently to pursue his rights (Id.) However, these allegatiomse not sufficient to warrant
equitable tolling.

The AEDPA’s oneyear statute of limitations is subject to equitable tolling if the
petitiorer “shows ‘(L) that he has been pursuing his rights diligently, and (2) that some

extraordinary cicumstance stood in higay’ and prevented timely filing.”Holland v. Florida

560 U.S. 631, 649 (2010) (quotiRace v. DiGuglielmgs44 U.S. 408, 418 (2005)).

Determining whether a petitioner “has been pursuing his rights diligeat/subjective

standard and requires considering plaeticular circumstanceshich led to the petitioner’s delay.

Fisher v. McGinleyNo. 145478, 2016 WL 6995045, at *1 n.2 (E.D. Pa. Nov. 29, 2016der
this rule, a petitioner isotrequired to displaythe maximum feasible diligen¢dout must show
that he acted with “reasonable diligence,” even if faced with attorney Sohlueter 384 F.3d
at 77 (petitioner did not show reasonable diligence when he did not make any effort to confirm
that the lawyer had filed a timely petition, despite being aware of the deadiiree#gy misled
by a lawyer who said he would file for paginviction relief) Reasonable diligence invas

advancing claims “within a reasonable time of their availabilit§eePace 544 U.S.at 419
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(holding that a petitioner who “waited years, without any valid justificationadgert these
claims” failed to display reasonable diligence to warrant equitable tolliBggusable neglect is

not sufficient. _Miller v. N.J. State Dep't of Corrs., 145 F.3d 616, 618 (3d Cir. 1998).

In the instant case, Petitioner’s claim that he was diligent is not supportad bgcord.
As the Magistrate Judge observed:

Henry made no effort to keep abreast of the status of his appeal over the 15

months from the date of denial until the time when he finally wrote to the court.

Nor does he contend that he made any effort during those 15 months to contact

his counsel to check on the status of his appeal. He does not allege any

circumstances that would have prevented him from pursuing either course.
(Doc. No. 13 at 11.)

Moreover, Petitioner’s contention that he relied on his counsel who failed to inform him
of the denial of his appeal provides no excuse to the requirement that he exeaseaable
diligence to meetthe statutory habeas filing deadline.ld. A petitioner must exercise
reasonable diligence even where there is attorney malfeas8ee&chuleter 384 F.3d at 773

(“Generally, in a norcapital case . . . , attorney error is not a sufficient basis for AEDPAs on

year period of limitation)see als@Brown v. Shannon, 322 F.3d 768, 773 (3d Cir. 2008¥ihg

that the petitioner did not demonstrate causal relationship between an extraordinary
circumstance of the lateness of his filing if, acting with reasonable dikgéeccould have filed
on time notwithstanding the extraordinary circumstance).

Petitioner’s failure to take any action to inquaeout the status of the appeal for more
than fifteen months after the appeal was denied demonstrates a lack of reasdagaeht=diee

Fisher v. McGinley, No. 14478, 2016 WL 6995045, at *1 n.2 (E.D. Pa. Nov. 29, 2016)

(concluding that the petitioner did not exhibit reasonable diligence, despite makingtviries

to his counsel about the status of his PCRA petition, because he took no further acticgcto prot
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his rights for more than nine months after receiving no response); Apostolec ntaumnoent

Tice, No. 16919, 2016 WL 7242571, at *4 (E.D. Pa. Oct. 31, 2016), (holding that a petitioner
who thought counsel had filed his petition and wrote two unanswered letters, but waited six

months to file his writ, was not reasonably diligent); but lde#tand v. Floridg 560 U.S.631,

653 (2010) (inding that the petitioner acted with reasonable diligence by “not only [wiritiisg
attorney numerous letters seeking crucial information and providing directitmit] also
repeatedly contact[ing] the state courts, their clerks, and the Floata Exr Associatiom an
effort to have [his counsel]the central impediment to the pursuit of his legal remedymoved

from his case.”)Ross v. Varano712 F.3d 784, 802 (3d Cir. 2013) (a petitioner who “regularly

and repeatedly . . . attempted to pursue his appeal through letters and phone calstdoniey
and to the courts,” but was misled as to the status of his appeal by his attorneytlaadriay
court, exhibited reasonable diligence.). In sum, Petitioner did not act with resdiigence
to invoke eqitable tolling.

Not only isPetitionerrequired to act witheasonableliligence but Petitioner must also
show that some extraordinary circumstance stood invaisto prevent timelyfiling. Holland,
560 U.S. at649. “In non-capital cases, attorneyrror, miscalculation, inadequate research, or
other mistakes have not been found to rise to the ‘extraordinary circumstancesdédaqui
equitable tolling.” Fahy v. Horn, 240 F.3d 239, 244 (3d Cir. 2001).

The United States Court of Appeals for the Third Circuit has held that ameator
failure to timely notify a client of the disposition of an appeal is the sort of attarmor that
does not rise to the level of an extraordinary circumstance warragtimglae tolling. LaCava
v. Kyler, 398 F.3d 271, 26-77 (3d Cir. 2005). Furthermore, an attorney’s failure to notify a

defendant of the dispositioof his appealis “ordinary neglect,” ands not an extraordinary
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circumstance SeeWright v. Collins, No. 12414, 2014 WL 221954, at *4 (E.D. P&an. 21,

2014); e alsoEtienne v. SobinaNo. 105522, 2011 WL 3497337, at *5 (E.D. Pa. Aug. 10,

2011); Alexander v. VarnerNo. 004589, 2006 WL 2945248, at *3 (E.D. Pa. Oct. 11, 2006);

Gravev. Folino, No. 056294, 2006 U.S. Dist. LEXIS 29989, at *12 (E.D. Pa. May 17, 2006);

Smith v. Gillis No. 03-6186, 2004 WL 573957, at *3 (E.D. Pa. Mar. 4, 2004).

Petitionerrefers toBaldayaque v. United Stateis which the Court held‘that attorney

error normally will not constitute the extraordinamircumstances required to toll the AEDPA
limitations period while acknowledging that at some point, an atttsnsghavior may be so
outrageous or so incompetent as to render it extraordin&38 F.3d 145, 152 (2d Cir. 2003)
(emphasis omitted) The fats of Baldayaque includedn attorneywho never met his client,
failed to conduct any research, daded tofile the habeapetitionas requested by his cliend.
These facts were found to be “extraordinary circumstahdels. Theydiffer significantly from
the facts of the instant case, where Petitioner simply did not receive timelpation about the
status of his appeald.

Petitioner was neither diligent, nor prevented from filing by any extraosdinar
circumstance. Petitioner’s failure take any action to pursue his rights during the fifteen
months following the decision dmis appeal does not meet the reasonable diligence standard. In
addition, the negligence of petitioner’s counsel is not considered to be an extraordinary
circumstanceto warrant equitable tolling. In conclusion Petitioner’s fourth objection that

equitable tolling applies to his case is unavailing.
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E. Petitioner’s Objection to the Denial of a Certificate of
Appealability I s Without Merit

Petitioner’s fifth objection is to the Magistrate’s recommendation that a cddifafa
appealability should not be issued. (Doc. No. 14 at/3gertificate of appealability is issued
pursuant to 28 U.S.C. § 2253(c). Section 2253(c) provides:

(1) Unless a circuit justice or judge issues a certificate of appealability, an appeal
may not be taken to the court of appeals from—

(A) the final order in a habeas corpus proceeding in which the detention
complained of arises out of process issued by a State court; or

(B) the final order in a proceeding under section 2255.

(2) A certificate of appealability may issue under paragraph (1) only if the
applicant has made a substantial showing of the denial of a constitutional right.

28 U.S.C.8 2253(c) Thecertificate of appealability is available for cases in which reasonable
jurists could debate whether a valid constitutional claim underlies that habeas\peisidhe

United States Supreme Court explained

When the district court denies a habeas petiba procedural groundsithout
reaching the prisoner’s underlying constitutional claim, [crtificate of
appealability]should issue when the prisoner shows, at least, that jurists of reason
would find it debatable whether the petition states a valichatd the denial of a
constitutional right and that jurists of reason would find it debatable whigther
district court was correct in its procedural ruling .Where a plain procedural bar

is present and the district court is correct to invoke itispase of the case, a
reasonable jurist could not conclude either that the district court erred in
dismissing the petition or that the petitioner should be allowed to proceed further.
In such a circumstance, no appeal would be warranted.

Slack v. McDaniel 529 U.S. 473, 4842000) Here, Petitiones’ claimsare procedurally time

barred by the AEDPAs ongear statute of limitations The procedural bar is present the
instant case, so reasonable jurists would not conclude that Petitioner “should be atlowed t

proceed further.”Id. Furthermore, Petitioner’s other claims do not meet the statutory standard
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for issuance of a certificate of appealabilityherefore, acertificate of appealability wilhot be
issued.
V. CONCLUSION

For the foregoing reasongie Court will adopt Magistrate Judge Heffley’s Report and
Recommendation (Doc. No. 13) and will deny the Petition for Writ of Habeas CorpusND.oc

3). An appropriate Order follows.
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