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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANTHONY WRIGHT, )
Plaintiff ) CIVIL ACTION

V.
NO. 16-5020
CITY OF PHILADELPHIA et al.,
Defendants
MEMORANDUM
PRATTER, J. NoOVvEMBER 20,2017

|. Background

Anthony Wright sued the City of Philadelphia amséveralformer policeofficers for
allegedconstitutional violations arising out of his 1991 arrest, 1993 prosecution, apela5
imprisonment for a rape and murder he did not comimi2016 a jury acquitted Mr. Wright of
the rape and murder after a retrial that included DNA evidence notldeaalahis initial trial.

In December 2016, during discovery for this civil case, Mr. Wrighuestediles from
other homicide cases in which the same defendants had been accused of migtbeduct
“homicide files”). On March 1, 2017, the parties docketed their Confidentiality Agreeiment
this case The next dayafter assistance from the District Attorney’s Offitkee defendants
producedseveral of the requestbodmicide files. Nonevasdesignated confidential.

In May, Mr. Wright showed thedmicide files torepresentatives of the Reylvania
Innocence Projectinnocence Projedttorneys had previously worked on those homicide cases,
and Mr. Wright's lawyerssoughttheir help to understan@vhether the files containeBrady

information thatvas never turned over.
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On June 13Jnnocence Projectawyers concludedthat some of the filescontained
exculpatory evidencpertinent to the cases documented in the homicidednddfiled state Post
Conviction Relief Act (PCRA) petitions to overtuconvictionsfor those homicide defendants
Two days later, the defendanis this caseretroactively designated thbomicide files
“confidential” under the Confidentiality Agreement.

This discovery dispute ensued. The defendantsDastlict Attorney’s Gfice (as an
intervenor) filed a Motion to Enforce the confidentiality designation, whch@ourt denied on
August 23. Wright v. City of PhiladelphiaNo. 165020, 2017 WL 362005&.D. Pa. Aug. 23,
2017) Meanwhile, Mr. Wright and the Innocence Pobj@s an intervenor) have filed Motions
to Strike the confidentiality designationThe Court heldoral argumentthose motionson
October 2. The Court now grants Mr. Wright's motion and moots the Innocence Project’s
motion.

[I.  Standard of Review and Allocation of Burden

According to the parties’ Confidentiality Agreement, the defendants bear the burden of
showing why the homicide files are confidenti&lf. Pansy v. Borough of Stroudsbu2 F.3d
772, 786-87 (3d Cir. 1994) (burden of justifying confidentiality is on party seeking
confidentiality order).

1. Discussion

Mr. Wright and the Innocence Projdtave briefedthree main arguments for why the
homicide files should or should not be confidential:

A. The defendants and thBistrict Attorney’'s Offce waivel their claims of

confidentiality.
. The homicide files mudie “personal” to be confidential.

B
C. The homicide fileslo notsatisfy thePansybalancing test for confidentiality.



In addition, the defendants and the District Attorney’s Office now argtdhlb motions of both
Mr. Wright and the Innocence Project are mgotenthatthe Court has denied the Defendants’
Motion to Enforce.The Court will takeeachissuein turn?!

A. The defendantsand theDistrict Attorney’s Officedid notwaivetheir claims of
confidentiality.

In pertinent part, th€onfidentiality Agreemenprovides:

If a party. . . inadvertently produces or discloses confidential
information, . . . without markng it “Confidential” . . . the
producing party or the DAO may subsequently designate the
document or information as “Confidential” . . . .

Mr. Wright argues that the defendants waived their right to designatetheide files
as confidential. He points out that in February, the defendants said they would tutheove
files; in March, they did so; and only in June, after theocence Projecfiled its PCRA
petitions, didthey claim confidentiality. By waiting three months to assert confidentiddity,
Wright argues, the defendants waived their rights to designate the hofilésdes confidential.

The defendants and tiiastrict Attorney’s Office(as an intervenomgounter with the text
of the parties’Confidentiality Agreement. In thparagrapheproduced abovehe agreement
provides that a party thainadvertently produces or discloses confidential information.

without marking it ‘Confidential™ can still Subsequently designate the document or information

as ‘Confidential.”” The District Attorney’s Officearguesthat it would make little sense for the

! The parties also briefed the question whether tle¢erdlants’ failure to assert

confidentiality in March was “inadvertent” enough to qualify for retroactivégdasion. In light

of the Court’s opinion in August, however, counsel for Mr. Wright conceatedral argument
that this argument was no longer relevai@eeWright, 2017 WL 3620059, at *3 n.4 Mr.
Wright disputes that he and his counsel were even under this obligation [to use reasftoréble
to retrieve the documents] because Defendardduced the Homicide Files purposefully, not
inadvertently. . . . The plain language of the Confidentiality Agreement contemjpilete
inadvertent failure to designate as confidential documents produced purpdgefully.
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agreement to provide for retroactive designations of confidentiality,disg &s they are not
three monthsifter the fact.”DAO Resp. to PItf's Mot. Strike, at 2.

The Courtagrees withthe District Attorney’s Office. If it were possible to waive
confidentiality by not asserting it at tbatset, why would the Confidentiality Agreement include
a way to retroactively designate confidentiality? Mr. Wright's definition afver would reder
the retroactivalesignation paragraph superfluous.

B. The homicide filesdo not need to be “personal” to be confidential.

In pertinent part, the Confidentiality Agreement provides:

[T]he undersigned counsel . hereby consent and agree to the
following Agreement . . . to protect from unauthorized disclosure,
publication, and use information of a kind whose confidentiality is
properly protected under Rule 26(c) of the Federal Rules of Civil
Procedure.

.. . In particular, (1) the personnel files and personal information
of the individual defendants in this action and (2) the medical,
personal, and financial informatioof Plaintiff shall be deemed
confidential. Additionally, any social security numbers conthine
in any documents shall be deemed per se confidential. . . .

Mr. Wright argues that section 2 of the Confidentiality Agreement, reproduced, above
demonstrates that onlgersonalinformation may be designated confidential. Because the
homicide files a@ not personal information, he reasons, they cannot be confidential.

The District Attorney’s Officecounterghat Mr. Wrights readingof the agreemens too
selective. Personnel files and personal, medical, and financial infornaaganerely examples
of confidential information. The agreement uses the words “in particular” to shopetisanal,

medical, and financial recordsre just the clearestcases of confidential information.The

agreement protects much more; thexitals at the beginning of the document explain that the



agreement protectsriformation of a kind whose confidentiality is property protected under Rule
26(c) of the Federal Rules Civil Procedure.” This is a much broader swath of information.

The District Attorney’s Officeis correct that personnel files and medical, personal, and
financial information comprise a naxhaustive list of confidential informationUnder Rule
26(0, “[tlhe court may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense.bdthia lsroadeand
a more restrictiveategory tha simply “personal” information; informatiomeed not be personal
to be confidential, and not all personal information is confidential.

Thus,the factthatthe homicide files are not “personal” does not close the case. Instead,
it just bumps the analysis to tRansy‘good causefactors?

C. The homcide filesdo notsatisfy thePansy balancing test for confidentiality.

In Pansy v. Borough of Stroudsbuittpe Third Circuit Court of Appeals announced a
multifactor balancing test to determine whether “good cause” exists to justifyfidesdiality
order. 23 F.3d 772786 (3d Cir. 1994). The party seeking confidentiality must show that the
disclosure wouldnflict a cleaty defined, grious injury, and must satisgy balancing test that
includesat least seven factors.

The Courtfirst takes up the question whether the defendants have demonstrated a clearly
defined and serious injurpefore addressintpe bdancing test. Finallythe Courtaddresses the
District Attorney’s Office’s argument that criminal files goer seconfidential.

1. Clearly Defined and Serious Injury

Good cause is established by showing that “disclosure will work a cleaityedednd

serious injury to the party seeking closur@ansy 23 F.3d at 786.

2 At oral argument, counsel for Mr. Wright indicated that the-personal nature dahe

files in question is relevant to theansy analysis— presumably, to the question whether
disclosure would violate privacy interests.



The defendants and tlstrict Attorney’s Office argue that disclosing the homicide files
will allow groups like the Innocence Project to circumvent the strict discovesg multhe
Pennsylvania Post Conviction Relief Act. They argue that this-remdusurps the
Commonwealth’s‘right to determine its own procedures for postconviction revieil@AO
Resp. to Pltf's Mot. Strike, at 5.

Indeed, thelnnocence Projechas already used thides to this effect. TheDistrict
Attorney’s Officealleges that thénnocence Projeaised the homicide files wwork aroundwo
PCRA court decisiondenyingdiscovery. The District Attorney’s Officeargues that tactics like
these, enabled byefendants’ initial failure to designate the files as confidenbffend
federal/state comity.

Mr. Wright sees the case differently. In his view, District Attorney’s Office’sso
called “injury” is that“convicted defendants may obtain and usermftion from the files to
demonstrateconstitutional violationsand vacate their convictions.Pltf's Reply, at 3 Mr.
Wright argues thatespecting constitutional rights is in tGemmonwealth’snterest.

In the Court’s view, although the state poshviction discovery rules are restrictive, this

is a federal 8 1983 case following federal discovery rules. Stateldagnot dictate§ 1983

3 The PCRA igustthe tip of the iceberg. THeistrict Attorney’s Officecites several other

state statutes that would ordinarily keep these files out of the hands of noh@mindcence
Project but also Mr. Wright. Among these statutes are the PennsylvaniatBightw Law, 65
Pa. Cons. Stag 67.708(b)(16)the Criminal History Record Information Ad8 Pa. Cons. Stat.
§9106(c§4) andPa. R. Crim. P. 902(E)(1).

In asort of Catch22, the only reason Mr. Wright needs to show the files tdnth@cence
Projectis to build hisMonell claim regardingundisclosedBrady information. In other words,
the Innocence Projeds only helpful to Mr. Wright if the Innocence ProjectBents’ Brady
rights were violated. But discovering those vBrady violations will immediately prompt the
Innocence Projecto challenge its clients’ underlying convictiors the exact harm that the
District Attorney’s Officeargues should justify the confidentiality designation.
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discovery. SeeU.S.CoNST. art. VI, cl. 2. Therefore, the defendants and the DisttitdrAey’s
Office have not articulated a clearly defined and serious injury.

2. Balancing Test

According toPansy the party seeking confidentiality must satisfy a balancing test that

includes the following factors:
i.  Will disclosure violate privacy interests?

ii. s the information sought for a legitimate purpose?

iii.  Will disclosure embarrass a party?

iv. Is the information important to public health and safety?

v.  Will sharing the information promote fairness and efficiency?

vi. Is the party benefitting from confidentiality a public entity or official?
vii.  Does the case involve issues important to the public?
This section analyzes each factor.

i.  Will disclosure violate privacy interests?

The first factor in thePansy confidentiality balancing test ithe effect onprivacy
interests. According to thimnocence Projectits clients will waive their privacy interests in
their homicide files, and the Innocence Project would redact other privatenation like social
security numbers. The District Attorney’s Office contends that the files contain private
information about witnesses and confidential informants.

This factor favors striking the confidentiality designation. Police officers do nat ha
privacy interest in how they do their jobs. To the contrary, tleeeestrong public interest in
shining a light onpolice misconduct. To the extent that the files contain information about
witnesses and confidential informants, District Attorney’s Officecan redact thoséentifying

portions of the files. For the time being, however, Eigrict Attorney’s Officecannot claim

blanket confidentiality over all the fildsy asserting a nebulous privacy interest.



ii. Is the information sought for a legitimate purpose?

Mr. Wright's legitimate purpose for striking the confidentiality designation isetek
assistance in proving his casgo pursue higMonell claim against the i§/, Mr. Wright needs to
show a pattern of police misconduct. He cannot identify instancBsadiy violations in the
homicide files without the help of thariocencdrojects lawyers who defended those cases and
better knowtheir contexs. Only thelnnocence Project’Rwyers, who “spent years learning the
details of these casésan spotBrady violations and enable Mr. Wright to pursue Msnell
claim. PItf's Mot. Strike, at 4.

The defendants dispute that showing the homicide files to the Innocence Rrdjext
only way Mr. Wright can make out hidonell claim. Instead, they argue that Mr. Wright could
ask the Innocence Project lawyers for a list of exculpatory evidencev#éisatisclosed in the
homicide casesand then croseeference that list against the contents of the files to see if any
exculpatory evidence was not disclosed.

In addition, theDistrict Attorney’s Officetrots out a parade of discovelpgsed horribles
that it argues would follow from lifting confidentiality here. It predicts that ademlifting
confidentiality would lead to “repeated discovery fights” in 8 1988esain which Monell
plaintiffs seekcriminal files from the city.” DAO Resp. to Pltf's Mot. Strike, at 5Those
discovery spats would play out in federal court, nathmCourt of Common Pleas where they
belong.

For its part, thdnnocence Projectlaims a separate legitimate purpose for disclosure.
Thelnnocence Project’purpose is to advance its clienBradyrights. And the defendants (and
District Attorney’s Officg have no legitimate purpose in preventing that access. In fact, they

have an ongoing obligation to maReady material available.



The District Attorney’s Officeobjects that the Innocence Projsatlaimed purpose—
advancing its clients’ interests- is not germane to this factor, which is abddt. Wrights
purpose for disclosure. And, as explained aboveDtbiict Attorney’s Officebelieves that the
Innocence Project'purpose amounts to little more than circumventing the PCRA discovery
rules.

In the Court’'sview, thelnnocence Project'purpose is not legitimata this context
Presumably, thétnnocence Projeas interested irots of confidential information held by police
departments. That alone should not justify disclosure.

Mr. Wright's purppse however,is legitimate. Hislawyers state that theyheed help
deciphering the homicide files. The defendants’ suggestidhat Mr. Wright crosseference
the homicide files with a list of exculpatory evidence provided byinhecence Project is
unfair for two reasonsFirst, even with atnnocence Projeqirovided list, Mr. Wright mayot
tell which evidence in the homicide filesnewexculpatory evidence. Second, this cumbersome
process would tilt the playing field; Mr. Wright would be analyzing the fileshis own, while
the defendants would benefit from a free baokiforth with theDistrict Attorney’s Officeover
the files. Analyzing the files on his own would put Mr. Wright at a profound disadvantage; as
his attorney pointed out at oral argument, one must have “lived” the files to truly amderst
them. Cf. OLIVER WENDELL HOLMES, THE COMMON LAw 1 (1881) (“The life of the law has not
been logic: it has been experience.Xjiewed realistically, the defense’s suggestion smacks of
the disingenuous tactic of “dump truck discovery,” whereby mountains of uselaess \pas
dumped on the opponent’s doorstep with the invitation to “have at it” to fingbrineerbial

needle amid the haystack. Such an invitation does no credit to the offeror.



iii.  Will disclosureembarrass a party?

The defendants have identified no embarrassment that would flow from disclosure. This
factor therefore favors Mr. Wright.

iv. Is the information important to public health and safety?

Confidentiality is disfavored eninformation is “important to public health and saféty
Pansy 23 F.3d at 787dting Arthur R. Miller, Confidentiality, Protective Orders, and Public
Access to the Courtd05 HARv. L. Rev. 427, 278 (1991)). The District Attorney’s Office
argues that lifting confidentiality over the homicide filesght enable “guilty” prisoners to
secure release. DAO’s Omnibus Surreply, at 5. This is nonsensical; iteamuholv homicide
files containing evidence of police misconduct could lead toltiguyprisoners being released.
The argument suggests a disavowed law enforcement policy of “whatever workstheT
contrary, information about potential police misconduct is important to publiysafrats factor
favors Mr. Wright.

v.  Will sharing the iformation promote fairness and efficiency?

As explained under the “legitimate purpose” factor, above, the confidentiality orde
hampers Mr. Wright's “ability to investigate and develop Mnell claims.” Without the help
of thelnnocence ProjectMr. Wright cannotreliably tell whether the homicide files contain new
exculpatory evidence. The defendants, on the other hand, “can consult with Disérict
Attorney’s Office— which has complete access to each of the homicide-fé&s develop their
deferses.” PItf's Reply, at 34. That mismatch is unfair.This factor therefore favors Mr.

Wright.
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vi. Is the party benefitting from confidentiality a public entity or official?
Because the defendants are a public entity and public official§attes alsafavors Mr.
Wright.
vii.  Does the case involve issues important to the public?
For the same reasons that public scrutiny of police tactics is important for pafigtig, it
is important to the public in generalhis factor favors Mr. Wright.

3. Criminal filesare not per se confidential.

Setting asidéhe specifics othe Pansytest,but remaining under the rubric Bansy the
District Attorney’s Officeargues thatourts “routinely”issue protective orders over criminal
files. It cites one cas&/ong v. Thoma38 F.R.D. 548 (D.N.J. 2007), for this proposition.

In Wong a state employee in New Jersey sued her state employer for wrongful
termination. The employer claimed that the employee was fired for misappirgpstate funds
and had been under ciimal investigation In discovery, the employee soudli¢s from her
state criminal investigation, which prosecutors had closed without bringindharges.

The court granted the employee access to the files, but held that the files were
confidential. The court concluded that the state “cannot demongjaid cause to prevent the
file’s disclosure” under Rule 26(c), but it went on to hold thi&cause the file sought by
Plaintiff is a criminal investigation file, there may exist significant reasmigo disclose the
information beyond the present litigatibnld. at 553. The court did not explain what those
“significant reasons” might be.

In the Court’'sview, Wongis too slender a reed to suppdtine contention that criminal
files are routinely deemed confidential. This is especially true whenilésesbught by Mr.
Wright are over two decadedd and thelnnocence Project’slients (the defendants in the files)

have waived their privacy intettssn the files.
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In essence, by relying oWwongto asserthat homicide files arper seconfidential, the
District Attorney’s Office is simply seeking to fligs burden ofproof onto Mr. Wright At oral
argument, counsel for tHaistrict Attorney’s Officeadmitted that he had not been through all the
files and could not even identify a single confidential informdntleed, he District Attorney’s
Office hasyet to pointto a specific confidential fact or passageniy éle.

Ead side compares the other’s silence (or fslance) on case lawwo Arthur Conan
Doyle’s famous dog that did not barkComparelnnocence Project'®eply, at 4 (“[JJust as
Sherlock Holmes made an important inference from the fact that a dog did not baylktasmi
the Court should conclude that tbBestrict Attorney’s Office’sand Defendants’ silence on legal
authority is telling.”),with District Attorney’s Office’sOmnibus Surreply, at 3 & 3 n.2rguing
that the true dog that did not barkis Mr. Wright's lack of case authority applyiRansyto
homicide files). But the real muzzled mutt in this case is the fact that the District Atsorney
Office has not pointed to a singlspecific piece of confidential information in any of the
homicide files.

Going forward, theDistrict Attorney’s Office is free to designate particular pages or
passages in the homicide files as confidential. But the District Attorney’'se@&imot assert a
blanket claim of confidentiality over 10,000 pages of documents. Cihet is not bound to
defer to theDistrict Attorney’s Office’sbald assertion that every page of every homicide file is
confidential. Cf. Anna Lvovksy, The Judicial Presumption of Police Expertid80HARv. L.

REev. 1995 (2017)driticizing courts’ growing tendency over the course of the twentieth century

to defer to the insights of law enforcement aa teide range of criminal mattérs
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D. Mootness
On August 23, the Court issued apinion denying the defendantsnd District
Attorney’s Office’s Motion to Enforce the confidentiality designatiotseeWright, 2017 WL
3620059. In light of the opinion, tHgistrict Attorney’s Officeargues that thenotions of both
the Innocence Projeand Mr. Wrightare moot.
For ease of reference, the pertinensgages from the Court’'s August 23 opinion are
reproduced below:

“The DAO ultimately seeks to prevent what has already been done.
Criminal defendants represented by the Innocence Project obtained
discovery concerning their respective criminal cases thrdbgh

civil discovery process in this § 1983 actioriThe Innocence
Project has since used that discovery to file or amend Pennsylvania
PostConviction Relief Act (“PCRA”) petitions on behalf of its
clients.” Id. at *2.

“[T] here is virtually no amount oéffort (at least within the
boundaries of the law) that a party can take to force a nonparty
under no legal or ethical obligations of its ows to return
documents it refuses to returnd. at *4.

“Because the Innocence Project is not a party tdlitlgation, and
thusnot bound by the provisions of the Confidentiality Agreement
it is not clear to the Court how the DAO proposes to compel the
Innocence Project to return the Homicide Filesd: a *4
(emphasis added)

1. Thelnnocence Bjects motionis moot.

The District Attorney’s Office argues that the cat is already out of the bagasttweth
respect to the homicide files and theocence Project The Court has concluded thidae
Innocence Projeatannot be compelled to return the files andas bound by any designations
under the Confidentiality AgreementThis means thata decision granting or denying the
[Innocence Projectlsmotion to strike would neither justify the retention of the homicide files

nor secure their return.DAQO’s Resp.to IP’'s Mot. Strike, at 1. In other words, the correctness

13



of the confidentiality designation “has no beatingn the Innocence Project’srights and
responsibilities,” séhe Innocence Projectidotion to Srike is moot Id. at 2.

The Innocence Projeansists that it still has two interests in the outcome of its motion.
First, if the files are deemed confidential, then communication between Mght\and the
Innocence Projectvould shut down. This would inhibit Mr. Wright's abilityp assess the
relevance of the files to hidonellclaim. Second, since this dispute started, the defendants have
produced additional homicide files to Mr. Wright. Thmnocence Project has an interest in
inspecting those files fdrady violations.

The Court finds thatthe Innocence Project’'snotion is moot. Now thathe Innocence
Projectis definitively not bound by the Confidentiality Agreement, the only interesintassert
is an interest in helping Mr. Wright. But getting assistance Mogell claim is thegravamerof
Mr. Wright's motion, not thénnocence Project’s

2. Mr. Wright's motion is not moot.

In a single footnote in itérst brief arguing for mootess, theDistrict Attorney’s Office
assertghat “[t]he reasoning supporting mootness [of the Innocence Projexdtsn] applies]
with equal force to Plaintiff’'s motion to strike DAO’s Resp. to IP’s Mot. Strike, at 2 n.2.

The Courtdisagres; Mr. Wright's motion is not moot. As Mr. Wright explains, the
confidentiality designatiorfcontinues to prejudicdMr. Wright] by hampering his ability to
develop and investigate hidonell claims.” Pltf's Surreply,at 2 His lawyers maintain that they
needthe Innocence Project’delp to understand the details of the homicide files. In addition
some of the homicide files are about cases thalntim@cence Project never worked on. Unless
confidentiality is lifted, Mr. Wright “will behamstrung in his ability to consult with counsel for

those defendants not representedthg Innocence Projédct Id.
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In its latest filing, the District Attorney’s Officargues that Mr. Wright is seeking to
move the goalposts; originally, Mr. Wright moved to strike the confidentialityydasons over
the retroactively designated files, but now he seeks to strike the designations adiver
confidential homicide files. Discovery in this casengoing, and to the extetftatthe District
Attorney’s Office is turning over new, confidentially designated homidies,fthe Court will
construe Mr. Wright’'s motion as covering those files as well.

V. Conclusion
For the foregoing reasondlr. Wright’s Motion to Strikeis granted and the Pennsylvania

Innocence Project’s Motion to Strike is deemed moot. An appropriate ordevdollo

BY THE COURT:

S/Gene E.K. Pratter
BNEE.K. PRATTER
WNITED STATES DISTRICT JUDGE
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