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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NORMAN HANSEN, . CIVIL ACTION
Plaintiff,
V. . No. 16-5028

INTERNATIONAL PAINTERS AND

ALLIED TRADES INDUSTRY PENSION
PLAN and BOARD OF TRUSTEES OF THE:
INTERNATIONAL PAINTERS AND

ALLIED TRADES INDUSTRY PENSION
PLAN,

Defendants

MEMORANDUM

ROBERT F. KELLY, Sr. J. OCTOBER 11, 2017
Plaintiff Norman Hanse('Plaintiff”) filed suit in this Court under the Employee
RetirementincomeSecurity Actof 1974(“ERISA”), 29 U.S.C. § 1002t seq., seeking
disability pension benefithat he believes wergrongfully denied by Defendant International
Painters and Allied Trades Industry Pension Rilae “PensiorPlan” or “Pension Fund”) and
DefendanBoard of Trustees of the International Painters and Allied Trades IndRestision
Plan(the “Board”)(collectively,“Defendants”). Plaintiff also claims a document penalty under
ERISA for falure to provide plan documents, a breach of fiduciary duty, and equitdieie
Presently before the CoumeaPlaintiff's and Defendants’ Cross-Motions for Summary
Judgment, along with numerous briefs in support and opposition to the respective nfetions.
the reasons noted beloRiaintiff's Motion for Summaryudgment is denied. Howevas it

relates to ©unt | of the Complainthis matter is remanded the Board of Trustees for
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consideration of whetherallective bargaining agreement (“CBA”) between Plaintiff’s
employer and the International Union of Painters and Allied Tr@téBAT”) obligates the
employer to contribute to the Pension Plan for hours for workers’ compensation, unmaemgloy
compensation, and vacation time. Defendants’ Motion is granted as to Countsng IN,, dut
is denied as it pertains to Count 1.

l. BACKGROUND

Plaintiff worked as a painter and was an active member of the IURAT 1982 to 2012.
(Compl. 1 9.)He was a vested participantthe Pension Fund, which was established to provide
retirement benefitbor employees covered under CBBatween employers and theRAT. (d.

1 2; Def.’s Mem. Support Mot. Summ. J. at 1 (cithgministrative Record (“AR”B32, 157,
160).)' The Pension Plan is a multiemployer defined benefit plan for purposes of ERISA.
(Compl. 1 2.) The Board of Trustees, which is composed of an equal number of IUPAT and
employer representatives, administers the Plan and is the “named fiduridey”’ERISA. Id. |

3; seealsoAR 479.)

On January 12, 2012, Plaintiff fell off of a ladder and injured his right knee while
working for Circle Wallcoverings, Inc. (Compl. 1 10Rlaintiff and Circle Wallcoveringdnc.
executed a Worker€ompensation Compromise and Release Agreement on August 8, 2013 for
an agred-upon amounin settlement of all wagenedical and specific loss benefits redaltto
the work injury. [d. 1 12.) Plaintiff also sought disability benefits from the Social Security
Administration. SeeAR 20.) By letter dated February 2, 20@a6administrative law judge

determined that Plaintiff wadisabled under the meaning of the Social Security Act beginning on

! The Administrative Record can be located at Docket No. 9. The AdministrativedRedatesnumbered from
ARO00001 to AR00636. For ease of use, the Court will put a space between the tAfRearumber value and will
eliminate any unnecessary digits.



September 23, 2013.(AR 27.) Plaintiff agreed to the September 23, 2013 determination for
purposes of establishing disability under the Social Security Act. (Compl. § 16.)

On February 14, 2015, Plaintiff applied for disability pension benefits from the Pension
Fund. (d. ¥ 13.) On March 10, 2015, the Pension Fund acknowledged receipt of his application
and requested a copy of the Social Security Administration award to evakiataim (Id.
14;seealsoAR 12.) The Pension Fund denied Plaintiff's application for benefits on April 1,
2015 because he did not meet the requirement of Article 6, Section 6.12(4), which provides that
a claimant must have “at least 1,000 Hours of Service in Covered Employment i the tw
Calendar Years prior to the year in which he or she became disabled.” (AR 33.)

Plaintiff timely appealed the denial by letter dated May 7, 2088eCompl. 1 19; AR
102-03.) The letter also included a request for copies of the IUPAT Pétamand any
summaries; Plaintiff's disability pension application; annual statements of Rlgipéhsion
benefits for 2011 and 2012; all records used to calculate Plaintiff's coverededervoalendar
years 2011 and 2012; and all other recoetistedto Plaintiff's disability retirement application
(SeeAR 102.) In a letter dated May 27, 2015, Plaintiff reiterated his request for tbasvari
documents. (Compl. § 20; AR 107.) On June 5, 2015, Plaintiff was provided with the 2015
Summary Plan Desiption (“SPD”) of the IUPAT Pension Plan, his disability pension
application and supporting documents, his pension statements from years 2011 and 2012, and
“all other documents in the Fund’s possession related to [his] benefit application afid bene

calculation.” (Compl. T 21; AR 110.) The only document not provided to Plaintiff was the

2 Specifically, Plaintiff applied for disability benefits on March 6, 20dlBging that his disability began on January
24, 2012. (AR 20.) His claim was denied on June 14, 2Qd3. Rlaintiff filed a written request for a hearing on
June 19, 2013(1d.) A hearing took place on October 29, 2014, where Plaintiff amended hiscatlate of

disability to May 27, 2013.1d.)



actual IUPAT Pension Plan itselPlaintiff's appeal for review of the denial of benefits was
scheduledor the Septembe2015 Board of Trustees meeting. (Compl. T 23.)

On August 27, 2015, Plaintiff submitted a memorandum to Corinne M. Koch, the
Pension Fund Administratat the timein support of his appeal. (AR 43-55The
memorandum advanced several arguments for the basis of awarding bdnedtiPlaintif
claimed he had accumulated 998 hours for work in 2011 and 2012 and that Defendants should
have rounded-up to 1,000 hours to ensure he would meet the 1,000 hour requirement. (AR 48-
51.) He further argued that Defendants “chgrigked” information because they had used his
earned hours for 2011 and 2012, whecjuatego 894 hours, instead of his paid hours in 2011
and 2012, whickequatego 998 hours. 1d.) Second, Plaintiff contended that Defendants refused
to give him additional benefit hours with respect to workers’ compensation, unemptoyme
compensation due to layoff, vacation pay, all of which vedliegyedlyin violation of the service
crediting rules in 29 C.F.R. § 2530.200b-2. (AR 51-54.) On September 24, 2015, the Pension
Fund postponed Plaintiff's appeal to the December 2015 meeting of the Board of Tr{AfRes
150.) On October 2, 2015, the Pension Fund provided to Plaintiff via email the IUPAT Pension
Plan in effect as of January 2010 and January 2015. (AR PEantiff's counsel requested
hard copies of the documents, and the Pension Fund provided them on October 27, 2015. (AR
155.)

The Board of Trustees denied Plaintiff's aplpat the December 201beeting. The
Boardmailed their decision to Plaintiff better dated December 22, 2015, concludiveg he
lacked the required work credit in years 2011 and 2012 because his benefit hours totaled 894.
(AR 157-59.) The Board of Trustees further stated that he was not entitled toredaitedit

for workers’compensatin, unemployment compensation, vacation paymsetausgursuant



to the Pension Plan, “[t]heferas] no indication that [Plaintiff's] employer was obligated to

make contributions to the Plan for [those] payment[s].” (AR 158.) As mentioned above, Section
6.12a)4) of Article 6 provides that a claimant must have “at least 1,000 Hours of Service in
Covered Employment in the two Calendar Years prior to the year in which he or aheebec
disabled.” (AR 33.) As applicable to Plaintiff, the Board of Trustees relied on sobsgof

the definition of “Covered Employment,” which is “work or leave time that is . . . Hours of
Service for which an Employer is obligated to make contributions to the Plan or théofrus

credit to the Plan.” AR 421) In denying credit for workers’ compensation, unemployment
compensationandvacation payments, the Board of Trustees concluded there was no indication
that Plaintiff's employer was obligated to make contributions to the PensionoP e f

additional hours he sought.

Plaintiff filed a fourcount Complaint in this Court on September 20, 2016. Count | is a
claim for benefits pursuant to 29 U.S.C. § 1132(a)(1)(B); Count Il is a failure to provide pla
documentglaim in violation of 29 U.S.C. § 1132(c)(1); Count Il is a breach of fiduciary duty
claimunder 29 U.S.C. § 1132(a)(2); and Count IV is a request for equitable relief under 29
U.S.C. 8§ 1132(a)(3)The patrties filed Crosslotions for Summary Judgment on August 4,

2017.

I. LEGAL STANDARD

A. Rule 56(a) Standard

Fedeal Rule of Civil Procedure 56)atateshat summary judgment is proper “if the
movant shows that there is no genuine dispute as to any material fact and the snewtihed
to judgment as matter of law. Fed. R. Civ. P. 5@&). The Court asks “whether the evidence

presents a sufficient disagreement to require submission to the jury or hetbae party



must prevail as a matter of lawAnderson v. Liberty Lobby, Inc477 U.S. 242, 251-52 (1986).

The moving party has the initial burden of informing the court of the basis for the motion and
identifying those portions of the record that demonstrate the absence of megdisputef

material fact.Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). “A fact is material if it could

affect the outcome of the suit after applying the substantive law. Furiispude over a
material fact must be ‘genuine,’ i.e., the evidence must be such ‘that a reasonatdeld

return a verdicin favor of the non-moving party.” Compton v. Nat'l League of Prof'l Baseball

Clubs, 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998) (qubiioegty Lobby, 477 U.S. at 255).
Summary judgment must be granted “against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party’s caseywdumchahat

party will bear the burden of proof at trialCelotex 477 U.S. at 322. Once the moving party

has produced evidence in support of summary judgment, the non-moving party must go beyond
the allegations set forth in its pleadings and counter with evidence that prepecific facts

showing that there is a genuine issuetfial.” SeeBig Apple BMW, Inc. v. BMW of N. Am.,

Inc., 974 F.2d 1358, 1362-63 (3d Cir. 1992). “More than a mere scintilla of evidence in its
favor” must be presented by the non-moving party in order to overcome a summaryrjudgme

motion. Tziatzios v. United States, 164 F.R.D. 410, 411-12 (E.D. Pa. 1996). If the court

determines that tihe are no genuindisputesof material fact, then summary judgment will be
granted.Celotex 477 U.S. at 322.

B. Denial of Benefits Under ERISA

A plan administrator’s denial of benefits is reviewed undd r@ovo standardinless “the

plan document ‘gives thedministrator or fiduciary discretionary authority to determine



eligibility for benefits or taconstrue the terms of the plarf.”Dowling v. Pension Plan For

Salaried Emps. of Union Pac. Corp. & Affiliated=.3d-, No. 16-1977, 2017 WL 4079460, at

*4 (3d Cir. Sept. 15, 2017) (quoting Conkright v. Frommert, 559 U.S. 506, 512 J20%Qhe

plan gives the administrator or fiduciary discretionary authority to makieigtig
determinationgja court review[s] its decisions under an abuse-dikcretion (or arbrary and

capricious) standard.Viera v. Life Ins. Co. of N. Am., 642 F.3d 407, 413 (3d Cir. 2Qtiing

Glenn 554 U.S. at 111 (2008); Doroshow v. Hartford Life & Accident Ins. Co., 574 F.3d 230,

233 (3d @r. 2009)) (footnote omitted). The abuse-of-discretion standard of review is used
interchangeably with the arbitrary and capricious standard of review ERI®A context.Id. at

413 n.4 (citing Howley v. Mellon Fin. Corp., 625 F.3d 788, 793 n.6 (3d Cir. 2010))déef the

abuse-of-discretion standafd,courtmay overturn an administrator’s decision only if it is
‘without reason, unsupported by substantial evidence or erroneous as a mattef ofidaw.’
(citing Miller, 632 F.3d at 845

“ERISA plan administrators are fiduciaries, aifca’ benefit plan gives discretion to an
administrator or fiduciary who is operating under a conflict of interestctmdlict must be
weighed as &acto[r] in determining whether’ the administrateibenefits desion should

stand’ Dowling, 2017 WL 4079460, at *8 (quoting Firestone Tire & Rubber Co. v. Bruch, 489

U.S.101, 115 (1989)falteration in original) “The factors may include procedurarzerns
about the administrat@’decisioamaking process and structural concerns about the conflict of

interest inherent in the way the ERIgjaverned plan was funded.” Patrick v. Devon Health

® Plaintiff argues that his denial of benefits should be reviewed uneléxeightened “sliding scale” approach. (Pl.’s
Br. Sipport Mot. Summ. J. at9.) However, the United States Court of Appeals for the Third Cir@thirg

Circuit”) hasclearlyheld that, in light of the Supreme Court of the United States’ (“Supremg”Cdecision in
Metro. Life Ins. Co. v. Glenrb54 U.S. 10%2008),the sliding scale approach is no longer vatigeMiller v. Am.
Airlines, Inc, 632 F.3d 837, 845 n.3 (3d Cir. 2011) (“As a resulBtEnn the ‘sliding scale’ approach is no longer
valid.”)




Servs., InG.828 F. Supp. 2d 781, 793 n.(ED. Pa.2011). “[T] he procedural inquiry focuses

on how the administratordated the particular claimant.Miller, 632 F.3d at 845 (quoting Post

v. Hartford Ins. Co., 501 F.3d 154, 162 @ul. 2007)). ‘Specifically, in considering the process

that the administrator used in denying besefite have considered numerausgularities to
determine whether, in this claimastase, the administrator has given the court reason to doubt
its fiduciary neutrality.” Id. (quoting_Post, 501 F.3d at 165) (internal quotation marks omitted).
However, the lawfulness of the admimngor’'s decision will rest on caspecific factors that
must be weighed togethegeeid. (quotingGlenn 554 U.S. at 11)7

“In applying the arbitrary and capricious standard in ERISA actions, a coumtitedito
reviewing the evidence contained withire administrative record.Clauss v. Plan, 196 F. Supp.

3d 463, 469 (M.D. Pa. 2016) (citing Abnathya v. Hoffman-La Roche, Inc., 2 F.3d 40, 48 n.8 (3d

Cir. 1993), abrogated on other groundsdignn 554 U.Sat 105);seealsoMitchell v. Eastman

Kodak Co., 113 F.3d 433, 440 (3d Cir. 1997).

II. DISCUSSION

A. The Appropriate Standard of Review and Whether a Conflict of Interest
Exists

A de novo standard of review of the administrator’ @ of benefits is appropriate
unlessthe terms of the plan giwtee administrator discretionary authority to deternfiarefits
eligibility or to construe the terms of the plé®eeDowling, 2017 WL 4079460, at *&itation
omitted). If the terms of the plan give the administrator such discretion, then theuariaid
capricious standard is applicabl8eeViera, 642 F.3d at 413.

There is no question that the Board of Trustees is authorized with the exclusiva rig

discretion to construe the terms of the IUPRdnsion Plan and determine eligibility for



benefits? (SeeAR 391-92.) Accordingly, the Court will review the Board of Trustees’ denial of
Plaintiff's disability benefits under the arbitrary and capricious standard.

What the parties dispute, howeverifithere is a conflict of interest that the Court should
weigh as a factor when determining whether the Board of Trustees’ decesaarbitrary and
capricious. Plaintiff argueghere is a structural and procedurahflict of interest that must be
taken into accounh this case.(SeePl.’'s Mem. Opp’n Defs.” Mot. Summ. J. at 5-9.)

Defendants respond by claiming that multiemployer benefit plans, by tiginatire, do not

have conflicts of interest within the meag of Glenn (SeeDefs.” Mem. Support Mot. Summ.

J. at 78.) Importantlythe mere presence of a conflict does not change the standard of review
from arbitrary and capricious t&e novo. SeeDowling, 2017 WL 4079460, at *8 (citinGlenn

554 U.S. at 115).

In Glenn the Supreme Court agreed to answer the questions as to whether a plan
administrator that both evaluates and pays claims is operating under a cdmflietest, and if
so, how such a conflict should be taken into account when thedidgjueview of a
discretionary benefit determinatiodeeGlenn 554 U.S. at 110. In answering the first question,
the Supreme Court held tretonflict of interest exists when a plan administrator both evaluates
and pays claims for benefit&eeid. at 112. In a more narrow statement, the Court then

provided that thednswer is clear where it is the employer that both funds the plan and evaluates

* Specifically, tle IUPAT Pension Plan provides,

The Trustees shall, subject to the requirements of the law, be the dgpds jof

the standard of proof required in any case and the application and intevpretati
of this Plan. The Trustees shall have the exclusive right and discretionary
authority to construe the terms of the Plan, to resolve any ambigaitteso
determine any questionghich may aise in connection with the Pla’
application or administration, including but not limited to determination of
eligibility for benefits. Wherever the Trustees are given discretionary powers,
the Trustees shall exercise such powers in a uniform and nondiscrirpinato
manner.

(AR 391-:92.)



the claims.”1d. at 112. As to the second question the Court agreed to ansaveqriflict does
indeed exist, it is simply “one factor among many that a reviewing judge must take into
account.” Id. at 116;seealsoDowling, 2017 WL 4079460, at *8.

The IUPAT Pension Plan is a multiemploysfinedbenefit plarthatis funded through
contributions employers make pursuant to CBAs between the IUPAT and the empl@g=
AR 565.) TheBoard, which is composed of an equal number of employer and union
representatives, the plan administrator and named fiduciary of the Pension Plan under ERISA.
(SeeAR 329, 563, 565.) As mentioned above, they have discretion to interpret the Pension Plan
and makeenefit eligibility determinations.SgeAR 391-92.)

There appears to be a circuit split regarding whether multiemployeopeaans such as
this are onflicted within the meaningf Glenn and the Third Circuit has not yet spoken on this
issue. As articulated irGlenn the first step of the conflict analysis turns on whether the plan
administrator is both evaluating and paying clair8seGlenn 554 U.S. at 112In Durakovic v.

Bldg. Serv. 32 BJ Pension Fund, the United States Court of Appeals for the Second Circuit

(“Second Circuit”)held that multiemployer benefit plans are conflicted because the evaluation of
claims is“entrusted (at least in part) to representatives of the entities that ultimatelyepay th
claims allowed.” 609 F.3d 133, 139 (2d Cir. 201®Jhile the employer representatives have
fiduciary interests that weigh in favor of the trusts’ beneficiariey, @afeo have interests that

weigh to the contrary by virtue of thempresentinghe employer.Seeid. The fact that the

board was evenly balanced between union and employer representatives had no iofluence
whether a conflict existed, and the existeatanion representation is something that a court
should consider at the second step ofGlennanalysis, which is determining how heavily to

weigh the conflict.Seeid.

10



Conversely, in Anderson v. Suburban Teamsters of N. lll. Pension Fumd Bdistees

theUnited States Court of Appeals for tRenth Circuit (“Ninth Circuit”) held that
multiemployer benefit trust funds are not conflicted within the meanigjerin 588 F.3d 641,

648 (9th Cir. 2009)seealsoTompkins v. Cent. Laborers’ Rgion Fund712 F.3d 995, 1000-01

(7th Cir. 2013) (We held that a conflicts analysis was not necessary when the plan at issue was
a multtemployer welfare plan whose trusteesssted of an equal number of union and
employer representatives, whose umiepresentatives hado discernible incente/to rule

against an applicantand whose trustees were unanimous in their rulingfl8in v. Cent. States,

Se. & Sw. Areas Health and Welfare BI846 F. App’x 1, 3 (6th Cir. 2009) (not precedential).

TheAnderson court reasoned that the trustees had no personal economic interest initime decis
to grant or deny benefits because participating employers, not thes$;usied the planSeeid.
Further, the court found persuasive the fact that the trustees were compasedwudlanumber
of union and employer representativ&eeid.

We findthe Second Circuit’s decision in Durakowmmre persuasiveln Anderson, the
Ninth Circuitrelied onGlennfor the proposition that “[agonflict of interest existswhere it is
the employer that both funds thkan and evaluates the claimsld. (quotingGlenn 554 U.S. at
112). Of coursethat proposition is a correct statement of law. But the Supreme Court’s holding
in Glennwent beyond whether a conflict etgsvhen it is the employer that evaluates and pays
the benefits claimsin Glenn the Court addressed the issue very succinctly: “whether the fact
that a plan administrator both evaluates claims for benefits and pays elagfits creates . . . a
conflict of interest. . . . In our view, it doesGlenn 554 U.S. at 112 (internal quotation marks
omitted). The initial determination of the existence of a conflict of interest is quite simple

According to the first step of @lennconflict analysis, @ourt must ask if it is the plan

11



administrator that both evaluates benefit eligibility and pays the bengétDurakovic, 609
F.3d at 138.If so, a structural conflict of interest exists that the court must weigh in detegminin
whether the administrator’s decision to deny benefits was arbitrary andaagp Seeid. at
138-39. The cases Defendants rely on fail to take into account the more expansive nature of
Glenn Accordingly, because the Board of Trustees botiluateslaims and the funds are paid
out of the Plan, there is a conflict of interest pursuaf@lémn

The second step in tii&dennanalysisfocuses on how heavily to weigh the conflict of

interest identified.SeeGlenn 554 U.S. at 115; Durakovic, 609 F.3d at 138.

The conflict of inteest at issue . .should prove more important

(perhaps of great importance) where circumstances suggest a

higher likelihood that itaffected the benefits decision, including,

but not limited to, cases where an insurance company administrator

has a history fobiased claims administratiorit should prove less

important (perhaps to the vanishing point) where the administrator

has takenactive steps to reduce potential bias and to promote

accuracy, for example, by walling off claims administrators from

those interested in firm finances, or by imposing management

checks that penalize inaccurate decisionmaking irrespecfive o

whom the inaccuracy benefits.
Glenn 554 U.S. at 117. The Third Circuit has “only been willing to disturb an adminissrator’
decision based on a conflict of interest if evidence either suggests thetcaettlially infected
the decisionmaking or if the conflict is one last straw that calls a benefits detsominto
question. Dowling, 2017 WL 4079460, at *9.

Plaintiff actuallymakes no argument as to how heavily the Court should weigh the
conflict of interest inherent in the IUPAT Pension Plan. He simplyesrthat there are several
instances where the conflict is apparent, and why the Court should consider theroatireyal
the potential arbitrary and capricious nature of the Board of Trustees'aedtsist, he argues

that the Board’s failure to round his hours up from 998 to 1,000, which is specifically permitted

12



under 29 C.F.R. § 2530.20a), demonstrates a confltt(SeePl.’'s Mem. Opp’n Defs.’ Mot.
Summ. J. at 7.) Second, Piaif claims there was a foumonth delay from when he appealed
his decision on May 20, 2015, and when Defendants scheduled his appeal at the September 2015
Board of Trustees meetingS€eid. at 8.) He contends the four month delay was improper
becausé&ection 9.07(b) of the IUPAT Pension Plan provides that a decisian administrative
appeal “will be made by the Trustees abefore the next regular meeting of the Trustees
scheduled at least thirty (30) days after the appeal is received.'id(SsealsoAR 392.)
Lastly, he claims that the Board’s decision to postpone his appeal until the he@oh5
meetingwas improper. §eePl.’'s Mem. Opp’n Defs.” Mot. Summ. J. at 8-9.)

The Court will give extremely little weiglio the Board’s conflict of interest in this
matter. Regarding Plaintiff's first argument b&tBoard’s failure to round his hours from 998 to
1,000, 29 C.F.R. § 2530.20@¢a) is clearly discretionary in that it allows treployer to round
up hours at the end of the computation period. Second, even if the Board improperly scheduled
the appealdr September 2015 and postponed it to December Btdi3pne facshows no
evidence of ainfection of the decisiomaking or a last straw to call the benefits determination
into question.SeeDowling, 2017 WL 4079460, at *9Accordingly, while there is a conflict of
interest in this matter, the Court will give it very little weight in determining whether thedBo

decision was arbitrary and capricious.

®29 C.F.R. § 2530.26B(a) provides,

General rule. An hour of service which mustaasinimum, be counted for the
purposes of determining a year of service, a year of participation fefitoen
accrual, a break in service and employment commencement date (or
reemployment commencement date) under sections 202, 203 and 204 of the Act
and setions 410 and 411 of the Code, is an hour of service as defined in
paragraphs (a)(1), (2) and (3) of this sectidhe employer may round up hours

at the end of a computation period or more freguently.

29 C.F.R. § 2530.2068(a) (emphasis added).

13



B. Count I: Denial of Berefits Pursuant to 29 U.S.C. 8§ 1132(&))(B)

“Section 502(a)(1)(B) of ERISA allows a patrticipant to bring a claim¢ower benefits
due to him under the terms of the pfaiMiller, 632 F.3d at 845 (citing 29 U.S.C. §
1132(a)(1)(B)). Plaintiff makes two main arguments regarding why the Boardapgsty
denied him benefits under ERISA. Fitaintiff claimsDefendants incorrectly determined that
he had 894 hours of service and not 998 hoBgeRI.’s Opp’'n Defs.” Mot. Summ. J. at 9-11.)
Based on the 998 hours of service, Plaitiffueghat Defendants should have rounded-up his
hours to meet the 1,000 threshold as required by the Pension 8égeid. @t 12.) Second,
Plaintiff argueghat regardless of whether tamount of hours is 894 or 89Defendants failed
to credit him with anydditionalhours for workers’ compensation, unemployment
compensation, and vacation benefits, which would have given him the requisite 1,000 hours
needed to obtain dibility benefits (SeePl.’s Br. Support Mot. Summ. J. at 14.)

1. Plaintiff's Total Hou rs in 2011 and 2012 Based on the Pension
Statements

The Court will first analyze the parties’ dispute of whether Plaintiff's §au2011 and
2012 totaled 894 or 998, without any discussieriowhether he is entitled to potential hours for
workers’ compensation, unemployment compensaéindyacation benefits. The basis of the
disagreement originat@s two documents titled, “Employee Pension StaterfmnYear 2011”
and “Employee Pension Seatentfor Year 2012.” $eeAR 1, 2.) Under “Benefit Hours,” the
“Total Activity Posted for the Calendar Year of 2011” is 910.00, and for 2012 is listed to be
88.00. SeeAR 1, 2.) Thus, Plaintiff claims his tat hours for 2011 and 2012 is 998.

Howeve, the 2011 pension statement includes a total of 104 hours for work performed in
December 2010.SeeAR 1.) The Board excluded the 104 hours from its calculation because

2011 pension statement “show[s] all Benefit Hours PAID in 2011. Only 806 Bereiit kvere

14



eaned in 2011.” (AR 158) (emphasis in original). Accordingly, the Board concluded that
Plaintiff had 806 benefit hours in 2011 and 88 benefit hours in 2012, whicktes t&94. Gee
id.)

The Court agrees with the Board of Trustees that Plaintiff accumulated 894 hours
excluding any potential hours for workers’ compensation, unemployment compensation, or
vacation pay. The parties’ dispute concerning the correct amount of hours can be disposed o
simply by looking to some of the IUPAT Psan Plandefinitions. Section 6.13)(4) of the
Pension Plan provides thaparticipant is entitled to disability pension benefits whaey alia,
he or she “[h]as at least 1,000 Hours of Service in Covered Employment in the two Calendar
Yearsprior to the year in which he or she became disabled.” (AR 358A&his juncture,
neither of the parties disputieatthe hours on the 2011 and 2012 penstatesients are not
“Hours of Service” or in “Covered EmploymentWhat is relevant is how the Pension Plan
defines “Calendar Year.”

The IUPAT Pension Plan define€élendar Yedras ‘the period from January 1 to the
next December 31For purposes of ERISAgulations, the Calendar Year shall serve as the
vesting computation period, the benefit accrual computation period, and, after theeénitie
of employnent, the computation period feligibility to participate in the Plah.(AR 421.)

Plaintiff agreed to the Social Security Administration’s determination of disabiiget as of
September 26, 2013. (Compl. § 1@hereforethe two calendar years that are relevant for the
benefit hours calculation are 2011 and 2012. Under the Pension Plan’s definit@adesfdar

Year, the periodapplicable to Plaintifivould be January 1, 2011 through December 31, 2011,

15



and January 1, 2012 through December 31, 2038eAR 421.) Accordingly, the Defendants
were correct to exclude the 104 hours for December 2010.

2. Credit for Additional Hours for Workers’ Compensation,
Unemployment Compensation, and Vacation Time

A more difficult argument is that Defendants failed to credit Plaintiff adtitional
hours for workers’ compensation, unemployment compensation, or vacation time. Forgurpose
of clarity, the Court once again reiterates that a participant is entitled to disability pension
benefits if,inter alia, he or she “[h]as at least 1,000 Hours of Service in Covered Employment in
the two Calendar Years prior to the year in which he or she becamkedi$saAR 358-59.)
“Hours of Service,” in turn, is defined as

€)) Each hour for which an Employee is paid or entitled to
payment for the performance or nonperformance of duties with an
employer.

(c) Each hour for which an Employee is paid, otitbed to
payment, by an employer, its agent or a plan maintained by the
employer on account of a period of time during which no duties are
performed (irrespective of whether the employment relationship
has terminated) due twacation, holiday, illness,incapacity
(including disability), layoff, jury duty, military duty orleave of
absence other than payments made solely for the purpose of
complying with applicable worker compensation, unemployment
compensation or disability insurance laws or to provide
reimbursement of medical expenses.

(d) Hours of service shall be computed and credited in
accordance with DOL Regulation 2530.20@) [sic].

® Given that Plaintiff accumulated 894 benefit hours in 2011 and 2012 (exglady potential hours for workers’
compensation, unemployment compensation, or vacation time), tmeddes not need to addseDefendants’
failure to roundup Plaintiff’'s hous from 998 to 1,000.
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(AR 424 (emphasis added). Finally, subsection (a) of “Covered Employment” is “workvar lea
time that is . . Hours of Service for which an Employer is obligated to make contributions to the
Plan or the Trust for credit to the Plah.(AR 421.)

Relying on subsection (a) of the definition of “Covered Employment,” the Board of
Trustees concluded there was “no indication that [Plaintiff’'s] employeiobiagated to make
contributions to the Plan for a payment made” for the additional hours thatifPEought. See
AR 158-59.) Defendants make the same argument in the instant-®tasns for Summary
Judgment, along with reliance on 29 C.F.R. § 2530.200b-2(a)(2)(ii) for the proposition that
“[w]orkers’ compensation and unemployment compensation do not require hours of service
credit for any purpose.” (Defs.” Mem. Support Mot. Summ. J. at 13 n.6.)

The definition of “Hour of Servicespecifically incorporatethe computation and
crediting rules irR9 C.F.R. 8§ 2530.200b-2S€eAR 424.) Section $30.200b-2(a)(2) provides
that an hour of service is an hour “for which an employee is paid, or entitled to pagsntre
employer on account of a period of time which no duties are performed . . . due to vacation . . .
incapacity (including disability)ayoff . . . or other leave of absence.” § 2530.22(H){2).
However, those hours are not required to be credited to the empibyeeh’ payment is made
or due under a plan maintained solely for the purposemplying with applicable workmeg’

compensation, or unemployment compensation or disability insurance’ fa@2530.200b-

2(a)(1)(ii).

" Neither party contends that any other subsectigheftiefinition of‘Covered Employment” is applicable.

8 There appears to be an inconsistency between the definition of “HougsvirfeS in the IUPAT Pension Plan and
the computton and crediting rules in 29 C.F.R. § 2530.2@0bThe IUPAT Pension Plan exempts crediting hours
for “vacation, holiday, illness, incapacity (including disabilit@yoff, jury duty, military duty or leave of absence,”
but only if thepayments are mae to comply with applicable workers’ compensation, unemployment easagion,

or disability insurance laws.S€eAR 424). Section § 2530.20&a)(1)(ii), on the other hand, exempts crediting
those hours if thelan is solely maintained to comply with applicable workers’ compensation, unemployment
compensation, or disability insurance lav@ee29 C.F.R. § 2530.206B(a)(1)(ii). The Court will consider the
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Plaintiff relies on numerous documents from the Administrative Record to sholethat
should have been credited with additional hours for workers’ compensation, unemployment
compensation, and vacation time. Regarding workers’ compensation, Plaintfiorelze
“Compromise and Release Agreement by Stipulation Pursuant to Section 449 of thesWorker
Compensation Act,” dated August 8, 2013, which purports to shatihe was receiving
workers’ compensation in the amount of $888.00 per week from the date of his injury, January
12, 2012, until the executed release on August 8, 2B&eAR 57-62.) Plaintiff also relies on
a “Statement for Recipients for PA Unemyient Compensation Payments UC-1099G,” which
he claims shows he received unemployment compensation in 2011 in the amount of $8,509.00.
(SeeAR 120.) Lastly, he relies on his “2011 W2 & Earnings Summary,” which purports to show
vacation benefits in the total amount of $822.08eeAR 116.)

All of the hours Plaintiff claims appear to come within the definition of “Hour of
Service.” Indeed,Defendants concede that vacation time “may"vighin the definition of
“Hour of Service.” (Se®efs.” Mem. Support Mot. Summ. J. at 13.) Additionally, there is no
claim or evidence in the Administrative Record ttiat IUPATPension Plan is maintained
solelyto comply with applicable workers’ compensation, unemployment compensation, or
disability insurance laws. S@8 C.F.R. § 2530.2008()(2)(ii). Accordingly, there is no basis
for the Court to determine that hours for workers’ compensation and unemployment

compensation do not fitithin thedefinition of “Hour of Service.”

computation and crediting rules in § 2530.2@0tw control for three reasons. First, the IUPAdn§lon Plan’s
definition of “Hour of Service” specifically incorporates 29 C.FgR2530.2002. (SeeAR 424.) Second, 29
C.F.R. 8§ 2530.2008(f) provides that “[a] plan which credits service on the basis of haflgsrvice must state in
the plan docun@ the definition of hours of service set forth in paragraph (a) os#agon.” Third, Defendants
rely on the regulation for purposes of stating that workers’ compensatd unemployment compensation do not
require service credit for any purpos&eéDefs.” Mem. Support Mot. Summ. J. at 13.)
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Even so, Defendants argue that the additional Howwich Plantiff claims an
entitlementare not in “Covered Employment” as the disability pension eligibility requi®se (
Defs.” Mem. Support Mot. Summ. J. at 13-$éealsoAR 358-59.) As the definition pertains to
Plaintiff, “Covered Employment” iSHours of Service for which an Employer is obligated to
make contributions to the Plan or the Trust for credit to the Plan.” (AR £fgndantsn the
instant matter essentially rely on the Board of Trustees’ reasoning ireddtrgg Plaintiff with
the additional hours for workers’ compensation, unemployment compensation, and vacation
time: “there is no claim or evidence in the record that contabatwere paid or payable for the
additional hours that [Plaintifseeks.” (Defs.” Mem. Support Mot. Summ. J. at 14.)
Defendants’ argumentherefore begs the following question: who or what determines whether
contributions are paidr payablego the IUPAT Pension Plan for workers’ compensation,
unemployment compensaticamdvacation time?

Defendants’ reliance on the absence of a claim or evidence in the tiegbrd
contributions were paid or payable for the additional hours Plaintiff seeks isveatrteoubling.
The IUPAT Pension Plais a multiemployer benefit plamhere employers make contributions
pursuant to CBAs between themselves and the IUP&EeAR 481.) The IUPAT Pension Plan
SPD describes how contributions are made to the Pension Plan as follows:

Contributions to the Plan are made by employers in accordance
with collective bargaining agreemeriiistween the IUPAT and the
Employers and related panipation greements with the Trustees.

In general, these agreements provide that employers contribute to
the Pla for covered work on the basis of a fixed rate per hour for
all hours paid. In some instances, contributi® are made by
employers on thbasis of a percentage of the emploggey.

(AR 565.) Accordingly, itappearshat the CBAbetween the IUPAT and the employer would

revealwhether the additional hours Plaintiff seeks are in “Covered Employment.”
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However, this fact puts the Courtardifficult position. On the one hand, it seems that
whetherPlaintiff’'s employemwasobligated to make contributions to the Pension Riathe
additional hours is determined un@e€BA The Board of Trustees apparently did not consider
theCBA, nor wasit included in the AdministrativRecord. On the other hand, Defendants are
correct in stating that, at this stage of the proceedings, there is no claiidesroe that such
contributions were required. Moreoyer reviewing ERISA benefits determimans, the Court
cannot consider material outside of the Administrative RecBa#Clauss 196 F. Supp. 3d at

469 (citingAbnathya 2 F.3d at 48 n.8, abrogated on other groundSilbgn 554 U.Sat 105);

seealsoMitchell, 113 F.3d at 440.

In light of the Board of Trustees’ failure ¢onsider the CBAn this matterthe Court
cannot conclude that the decision to deny Plaintiff disability pension bene$itsasad on
substantial evidenceThe Board cannot simply state there is no evidence or indication in the
record that the employers were obligated to make contributions for the addmoomslthat
Plaintiff seeks, when the answer to that inquiry is found in the CBA between theyemguhal
the IUPAT. Accordingly, the Board of Trusteesecision in denying Plaintiff benefits was
arbitrary and capricious.

The Court must now determine what type of remeadavyarranted “In an ERISA benefits

case, a court has discretion in fashiorammg@medy.” Levine v. Life Ins. Co. of N. Am., 182 F.

Supp. 3d 250, 266 (E.D. Pa. 2016}ing Carney v. Int'| Bhd. of Electrical Workers Local

Union 98 Pension Fund, 66 F. App’x 381, 385-87 (3d Cir. 2003)). The Third Circuit’s decision

in Miller guides the Court’s analysis. Miller, the Third Circuittreated a distinction between
when benefits are denied at the oytaat the termination of benefits after they have already

been awardedMiller, 632 F.3d at 856. When benefits have been denied at the outset, it is
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appropriate to remand to the plan awlistrator to “reevaluate the case using reasonable
discretion.” Seeid. at 85657. If benefits have been terminatdter they have already been
awardedand the court finds the decision to be arbitrary and capricious, the benefits should be
restored to the status quBeeid. at 857.

Remand to the Board of Trustees is appropriate in this ¢ée,the Board denied
Plaintiff disability pension benefits at the outset because there was no etionus employer
was obligated to make payments to the Pension Plan for the additional hours for workers’
compensation, unemployment compensation, and vacation However, the answer to the
guestionof whether Plaintiff's employewasobligated to make contributions to the Pension Plan
for those hours would be found in the CBAmayvery wellbe that the employers were not
required to make such contributions, and therefore, the hours would not be considered in
“Covered Employment.” However, the Board of Trustees didmake that determination when
it denied Plaintiff's initial claim and his appeal for benefiégecordingly, we remand this matter
for the Board to take into account whether such payments to the Plan were requiradtpgarau
CBA for the additional hours that Plaintiff seeks.

C. Count II:  Failure to Provide Documents Under29 U.S.C. § 1132(c)(1)

Pursuant to 29 U.S.C. 8§ 1132(c)(1), a plan administrator must cevitplg plan
participant’s request for information within thirty days or face, at the Godigtcretion, personal

liability in the amount of up to $100 per day from the date of the ref@&dSyed v. Hercules

Inc., 214 F.3d 155, 161 (3d Cir. 2000) (Alito, J.) (citing 29 U.S.C. § 1132(c)). As 8 1132(c)(1)
provides, courts have discretion in imposing a penalty for failure to provide plan dosu®@eat

Romero v. SmithKline Beechar809 F.3d 113, 120 (3d Cir. 2002) (Alito, J.) (citing 29 U.S.C. 8

1132(c)(1)). The appropriate factors to consider in deciding to impose a penalty include (1) bad
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faith or intentional conduct by the administrator; (2) the length of the delaig3umber of
requests made and the documents withheld; and (4) the existence of prefagice.

The record reveals that Plaintiff made a written request for various documéistd/lay
7, 2015appeal letter. (Se&R 35.) After reiterating his request dviay 27, 2015,geeAR 107-
08), Plaintiff claims he received the 2006 SPD of the IUPAT Pension Plan, his tigadmision
application and supporting forms, his Employee Pension Statements for 2011 and 2012, and “all
other documents in the Fund’s possession related to [his] benefit application and benefit
calculation.” SeePl.’s Br. Support Mot. Summ. J. atdgealsoAR 42) Plaintiff was
ultimately provided with the IUPAT Pension Plan document via email on October 2, 2015 and
via mail on October 27, 2015S€eAR 153, 155.)Thus, Plaintiff claims th®efendants
wrongfully withheld the actual IUPAT Pension Plan document for a period of 175 days in
violation of ERISA. §SeePl.’s Br. Support Mot. Summ. J. at Further, Plaintiff claims a
penalty for failure to produce three plan amendments, two of which were signed onli&&eptem
16, 2015 and one signed on November 3, 208&eifl.) The amendments were sent from
defensecounsel to Plaintiff's counsel on May 5, 2017 as part of a draft Administratived®ecor
(Seeid.) Plaintiff claims a document penalty of 729 days for failure to provide thedmaants,
which constitutes the time of his initial document request unttithe the amendments were
provided to him. $eeid. at 6.) Plaintiff argues that the withholding of plan documents severely
prejudiced him because he did not have them prior to the expiration of his administratale appe
deadline. $eePl.’s Surreply Opp’n Defs.” Mot. Summ. J. at 3.)

Defendants respond by stating that Plaintiff suffered no prejbeicauseeven though
the hearing date in front of the Board of Trustees had been changed from Segt&lbhie

December 201Flaintiff did notalter his arguments in any manneSegDefs.” Opp’'n Pl.’s
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Mot. Summ. J. at 5.) Defendants further argue that the plan amendments were not adopted a
time of Plaintiff's May 7, 2015 request, and that ERISA imposes no continuing obligation to
supplement plan document production after an initial request has been 1Badé. 4t 56.)

Lastly, Defendants attach the sworn declaration of Laurie C. Smith, thetchdmmistrative
Department Manager of the Pension Plan. (3&fs.” Reply Mem. Support Mot.usnm. J., Ex.

1 (“Smith Decl.”) 1 2.) Ms. Smith declares that “[a]ccording to the regular business records
maintained by the Pension Plan, the 2015 Summary Plan Description for the Pensian Pla
was mailed to all active participants in the Pension Btanputer system on or about March 31,
2015,” and that Norman Hansen was listed as a recipient in the mailing list frazh 813r2015.
(Smith Decl. 11 4, 5.)

The factors identified iRomeroguide the Court’s analysés towhether a document

penalty & appropriate. First, there is no evidence in the record, nor does the Court digcern, an
bad faith or intentional conduct on the part of the Defendants in failing to provide tA& IUP
Pension Plan documengecond, there wasld 7-day delay between thefusal to provide the

IUPAT Pension Plan and the Defendants ultimately providing it to Plainfifiird, Plaintiff

made a request for all relevant documents on May 7, 2015 and reiterated the request on May 27,
2015. Nevertheless, despite Defendants providing numerous documents to Plaintiff and
apparently neglecting to include the IUPAT Pension Plan iB&intiff made no further effort

to request the IUPAT Pension Plan document.

® Plaintiff is incorrect in his calculation that the failure to provide the IU&Tision Plan was 175 days. 29 U.S.C.
§ 1132(c)(1) provides that the penalty commence “from the date of siwtle fai refusal'to provide requested
documents. “Section 1132(c) characterizes the relevant ‘failure’ as the tailprovide the documents within 30
days of the participant’s or beneficiary’s request. Effectively, there isday@race period in § 1132(c) before th
‘failure’ to provide the documents begindJaniels v. Thomas & Betts Cor®263 F.3d 66, 80 (3d Cir. 2001).

Thirty days after Plaintiff's May 7, 2015 request was June 6, 20h&s, any “failure” or “refusal” would
have begun on June 7, 2015. Theese 117 days between June 7, 2015 and Defendants’ production of the IUPAT
Pension Plan via email on October 2, 2015, thereby making 117 days taetéime period for document penalty
purposes.
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Lastly, Plaintiff suffered no prejudice as a result of the withholding ofRhEAT
Pension Plan. Plaintiff disingenuoushaims that he suffered prejudibecause he “could not
argue the definitive service crediting rules during the administrativewgunacess without the
current [IUPAT Pension Plan],” as he did not have notice that 29 C.F.R. § 253@R20ab-
incorporated into the Pension Plan’s definition of “Hour of Service.” (Pl.'s Mem. Qpgis’
Mot. Summ. J. at 4.Plaintif’'s memorandum subntéd in support of hiadministative appeal
seriously discredits his argument regarding prejudice. While the documents griovielaintiff
prior to his administrative appeal deadline may not have included the incorporation of §
2530.200b-2’s crediting requireents, Plaintiff specifially relied on § 2530.200b-2 in support of
his appeal. $eeAR 49-50.) In fact the arguments set forth Rlaintiff's memorandum in
support of his administrative appeaie nearly identicah substance tthe current briefing
regarding the CrosBlotions for Summary Judgment. The fact that Plaintiff was not provided
with the actual IUPAT Pension Plan until October 2015 was inconsequential to Paintif
arguments on appeal. Indeed, he did not even submit a supplemental memorandum when his
hearing was changed from September 2015 to December EQither, Plaintiff makes
absolutely no argument that the three amendments to the IUPAT Pension Planyhave an
relevance to whether he is entitled to benefits. ofgiagly, summary judgment with respect to
Count Il is granted as to Defendants and denied as to Plaintiff.

D. Countslll and IV: Breach ofFiduciary Duty Under § 1132(a)(2and
Equitable Relief Under § 1132(a)(3)

Section 1132(a)(2) allows, among others, plan participants and beneficiaries to hold plan
fiduciaries personally liable for breaching their fiduciary duti®ee29 U.S.C. § 1132(a)(2);

Leckey v. Stefano, 501 F.3d 212, 217 (3d Cir. 2007). “A violation of those duties allows, by

way of[29 U.S.C.] § 1109, three remedies: (1) making good on the loss caused by the breach, (2)
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restoring any profits made using the assets of the plan, and (3) any otteledquriremedial
relief the court deems appropriatd.eckey, 501 F.3d at 217Section 1132(a)(2) claims address
losses to ERISA plans due to fiduciary misconduct, and as a result, such actionwvatigelar

nature because the claim is brought on behalf of the plan i&ediGraden v. Conexant Sys.

Inc., 496 F.3d 291, 295 (3d Cir. 200eckey 501 F.3d at 217. Consequently, “the plaintiff
must assert a loss to the ERISA plan itself (not merely an individual claim facemtractual
damages),” and the “plan takes legal title to any recovery, which then inurestienef of the

participants and beneficiaries who were injuredeckey 501 F.3d at 217; Bixler v. Cent. Pa.

Teamsters Health & Welfare Funt? F.3d 1292, 1296 (3d Cir. 1993). Section 1109 does not

authorize recovery to an individual, but only to the pl8eeMass. Mut. Life Ins. Co. v. Russell,

473 U.S. 134, 150 (1985) (Brennan, J., concurring); Varity Corp. v. Howe, 516 U.S. 489, 510

(1996) (citingRussel] 473 U.S. at 144xeealsoBixler, 12 F.3d at 1298 (adopting Justice
Brennan’s concurrenda Russel).

“To support a claim for bread fiduciary duty under secti@j1132(a)(2) and 1109(a)],
[a] plaintiff must prove that (a) each defendant was an ERISA fiduciary; (b) edehdnt
breached an ERISAnposed duty; and (c) such breach caused a loss to the Rlagy v.
DeWese 771 F. Supp. 2d 502, 509 (E.D. Pa. 2011). The proper defendant in a 8 1132(a)(2)
claim is a plan fiduciary in its individual capacit$eeGraden 496 F.3d at 301.

Defendants move for summary judgment on Courliddause Count Ill simply restates
Counts | and II. $eeDefs.” Mem. Support Mot. Summ. J. at 1Dgfendants apparently believe
that Plaintiff's claim for breach of fiduciary duty was brought und&t32(a)(3)(seeid.),
although an examination of Ptdiiff's Complaint reveals the claim &ctuallybrought under §

1132(a)(2), $eeCompl.).
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Neither of the parties have briefed the issue of whetlidi38(a)(2) is the appropriate
statutory vehicle for Plaintiff's claim of breach of fiduciary duty in tase.However,it is

obvious thaPlaintiff's fiduciary claimis not cognizable under § 1132(a)(Bee, e.g.Clark v.

Feder Semo & Bhd., P.C., 527 F. Supp. 2d 112, 117-18 (D.D.C. 2007); Fairview Health Servs. v.

Ellerbe Becket Co. Employee Med. Pl&to. 06-2585, 2007 WL 978089, at *6 (D. Minn. Mar.

28, 2007) Plaintiff has not brought a derivative suit to recover damages on behalf ahthe Pl
Rather, he brings suit for violations BRISA that are specific to him, suchtas improper
denial of benefits and failure to produce plan documehtsid Circuit precedent makes clear
that 8 1109 (and thus § 1132(a)(2)) does not authorize recovery for an individual, but only the
plan SeeBixler, 12 F.3d at 1298. Furthd?|aintiff has not sued the members of the Board of
Trusteesn their individual capacitiesas a § 1132(a)(2) claim requireéSeeGraden 496 F.3d at
301. Accordingly, Plaintiff has no claim in this case under 8§ 1132(a)(2).

Although it is clear that § 1132(a)(2) is not an appropriate statutory provision iaseis c
that does not mean Plaintiff has no claim of breach of fiduciary dagher, such a claim
should have been brought under § 1132(a)g&eVarity, 516 U.S. 489, 510 (1996) (stating that

8 1132(a)(3) authorizes individual relief for breach of fiduciary obligatidbsene v. Hartford

Life and Accident Ins. Co., No. 13-6033, 2014 WL 4473725, at *1 n.1 (E.D. Pa. Sept. 10, 2014)

(stating that the breach of fiduciary claim should have been brought in § 1132(a)(3) lleatuse
section allows for equitable relief for violations of ERISAherefore, the Court will treat
Plaintiff's claim for breach of fiduciary as if brought under § 1132(a)(3) and wsitudss it along
with Count IV in the Complaint, wbh is a claim for equitable relief under the same section.

(SeeCompl.)
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Count 11l seeks relief for failure to provide benefits, failure to provide géanuments,
and failure to timely review Plaintiff's appeal in violation of 29 C.F.R. § 2560.503(3eeid.)
Similarly, and while specifically alleging that his claim for disability benefits2&lnot provide
an adequate remedy at law,” Plaintiff requests relief in Count IV for habitity benefits and
for a document penalty.Séeid.) Defendants move for summary judgment onpiteenisethat a
claim for equitable relief under § 1132(a)(3) is improper when another section®AERI
provides an adequate remedgeéDefs.” Mem. Support Mot. Summ. J. at 17.)

In support of their argument, Defendants relywamity, where the Supreme Court, in
discussing § 1132(a)(3), provided that “we should expect that where Congress @sewher
provided adequate relief for a beneficiary’s injury, there will likelynbeneed for further
equitable relief, in which case such reliermally would not be ‘appropriate.’¥arity, 516 U.S.
at 515 (citingRussell 473 U.S. at 144). Defendants argue that because § 1132(a)(1)(B) provides
an adequate remedy for Plaintiff for his benefits claim, his claim for equieigéfails
pursuant t/arity. (SeeDefs.” Mem. Support Mot. Summ. J. at 17.)

In contrastPlaintiff relies on the recent decision from the United States District Court for

the Eastern District of Pennsylvania’s decision in Lash v. Reliance Stanéatdd. Co., No.

16-0235, 2017 WL 1232177 (E.D. Pa. Apr. 4, 2017), where the court opined that “[m]ost courts

have concluded thafarity in no way prohibits plaintiffs from simultaneously asserting claims

while Plaintiff may claim a violation of 29 C.F.R. §&%5031, it is clear that the Court cannot afford him any
relief under that provision at this juncture. As it pertains to disabilitgfiten

if the plan fails to strictly adhere to all the requirements of this section with
respect to a claim, the claimant is deemed to have exhausted the administrative
remedies available under the plan. . . . Accordingly, the claimant is erttled
pursue any aviable remedies under section 502(a) of the Act on the basis that
the plan has failed to provide a reasonable claims procedure that welddyi
decision on the niés of the claim.

29 C.F.R. § 2560.503(1)(2)(i). Accordingly, the fact that Plaintiffas ultimately denied benefits and was not
impacted in filing suit in this Court moots a violation of the claims @doce.
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pursuant to both § 1132(a)(1)(B) and § 1132(a)(3) in their complaib&sh 2017 WL

1232177, at *6 (collecting caseshhus, Plaintiff argues that his claim for equitable relief under
8 1132(a)(3) must survive summary judgmer@edPl.’s Mem. Opp’n Defs.” Mot. Summ. J. at
17-18.)

The United States Courts of Appeals hesached differing conclusions as to whether a
plaintiff may simultaneously pursue claims un88r1132(a)(1)(B) and 1132(a)(3), and the
Third Circuit has not yet spoken on the issGeeGreene 2014 WL 4473725, at *X0llecting
and comparingases).However, numerous courts has@acludedhat a plaintiff cannot
maintain a claim under 8 1132(a)(3) when it does not plead a distinct remedy frofmethe ot

counts. SeeMoyle v. Liberty Mut. Ret. Benefit Plai823 F.3d 948, 961 (9th Cir. 2016) (en

banc)(stating that the Eighth Circuip&rmits plaintiffs to present § 1132(a)(1)(B) and §
1132(a)(3) as alternative—rather than duplicativkeeries of liability. This appoach is an
accurate application . because it allows plaintiffs to plead alternate theories of reliebwiith

obtaining double recoverigs Silva v. Metro. Life Ins. Co., 762 F.3d 711, 726 (8th Cir. 2014)

(stating thalarity prohibits plaintiffs from duplicative recoveries when a more specificosect
of the statute provides a remedy); Greett¥4 WL 4473725, at *4 (dismissing 8§ 1132(a)(3)

claim because plaintiff could not identify any relief separate fromfnatider 8 1132(a)(1)(B))

Miller v. Mellon Long Term Disability Plan721 F. Supp. 2d 415, 423 (W.D. Pa. 2010)
(dismissing 8§ 132(a)(3) claim because plaintiff had an adequate remedy at law under 8
1132(a)(1)(B))Clark, 527 F. Supp. 2d at 117 (dismissing 8§ 1132(c)(1) claim because relief
under 8§ 1132(a)(1)(B) would have made plaintiff wholeloreover, 8 1132(a)(3) limits reli¢d
“appropriate equitable relief,” and “the Supreme Court has cautioned that ancstitbok past

the label applied by the plaintiff to determine if the relief is appropriately frameqluity.”
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Clark, 527 F. Supp. 2d at 117 ngeealsoGreatWestLife & Annuity Ins. Co. v. Knudson, 534

U.S. 204, 210 (2002) (stating that suits seeking to compel the defendant to pay a sum of money
are suits for money damages, which is ‘tressic form of legal relief) (quoting Bowan v.
Massachusettgl87 U.S. 879, 918-19 (1988) (Scalia, J., dissentiegyphasis in original)

In Counts Il and IV, Plaintiff seeks remedies that are identical to {hased for in
Counts | and Il. $eeCompl.) Counts IlIl and IVeach clainrelief for disability benefits and a
document penaltyor failure to provide plan documentsSeeid.) However, those remedies are
exactly what Plaintiff seeks in Counts | and Il, which were brought under 88 113¢B3énd
1132(c), respectively. Further, Plaintiff seeks monetary relighfodisability benefits and the
document penalty, which constitutegal relief, not injunctive reliefPlaintiff’'s equitable relief
“is essentially ‘a claim for benefits expressed in equitable languiagelthus he has not sought
“appropriate equitable relief” under § 1132(a)(8)ark, 527 F. Supp. 2d at 117 n.1 (quoting
Fairview, 2007 WL 978089, at 6 Accordingly, summary judgment with respect to Counts Il
and IV is granted as to Defendants and denied Béaintiff.

V. CONCLUSION

Excluding any calculation of additional hours for workers’ compensation,
unemployment compensation, and vacation time, the Board of Trustees was correct in
determining that Plaintiff had accrued 894 benefit hours in 2011 and 2012. Therefore, whether
Plaintiff reaches the 1,000 benefit hour threshold in order to receive disabilitpipbasefits
depends on if those additional hours are considered in “Covered Employment.” In turn,
“Covered Employment” is “Hours of Service” which an employer is obligated to make
contributions to the Plan or Trust. In denying Plaintiff disability pension lhentfe Board of

Trustees simply concluded that there was no evidence or indicatidPldi@tff's employer was

29



obligated to makeontributions to the Plan for the additional hours that Plaintiff sought.
However, the evidence or indication, the absence of which the Board of Truseskeme
would be found in the CBA between Plaintiff's employer and the IUPB&cause the Board o
Trustees did not consider the CBA in determining whether the employer had toudlake s
contributions to the Pension Plan for the additional time that Plaintiff seeks, and thiigrwhe
those hours are in “Covered Employment,” the Court finds the Board’s decision to karyarbit
and capricious. Accordingly, and as it pertains to Count | of the Complaint, the Goand®
this matter to the Board of Trustees to consider the CBA so that there can &erandgion of
whether Plaintiff’'s employer was obaged to make contributions to the Pension Plan for
Plaintiff's claim of workers’ compensation, unemployment compensation, andoratate.

Additionally, and while there was clearly a withholding of the IUPAT Pensian PI
document in this matter, the Court finds that the Defendants are not subject to a document
penalty under ERISA. Here, Plaintiff made only two requests for documents. rédéaving
numerous documents pursuant to thespiess, Plaintiff claims the Defendants failed to provide
the IUPAT Pension Plan itself. However, Plaintiff never made a follow-up requesteor th
Pension Plan, despite realizing that the document had not been provided. Further, there is no
evidence of bad faith or intentional conduct on the part of Defendants diBladhtiff suffer
any prejudice as a result of not having the IUPAT Pension Plan before his adiveisappeal
deadline passedPlaintiff makes absolutely no argument concerning the relevancy of theTlUPA
Pension Plan amendmeimsany manner. Accomdgly, Defendants are entitled to summary
judgment regarding Count Il of the Complaint, and Plaintiff is denied summaygngrat.

Lastly, Plaintiff's claim of breach of fiduciary duty pursuant to 29 U.S.C. § 1132(a)(2) is

clearly not cognizablen this matter, as it isbviousthat Plaintiff filed suit for individual relief,
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as opposed to relief on behalf of the Pension Plan. Therefore, the Court construeadhefor
fiduciary claim in Count Il as if brought under 29 U.S.C. § 1132(a)(3), the sanansefct
which the claim for equitable relief is sought in Count Nowever,Plaintiff seeks relief in
Counts Il and IV that are identical to the relief requested in Counts | afdiither, Plaintiff's
request for equitable relief is not truly equiglhs he merely seeks monetary damages as a
result of being denied benefits and for Defendants’ withholding of plan documents.
Accordingly, Defendants are entitled to summary judgment as to Counts IN aawald Plaintiff
is denied summary judgment ashose counts.

An appropriate Order follows.
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