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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NATIONAL MEDICAL IMAGING, LLC ,etal,,:

Plaintiffs,, :
V. : CIVIL ACTION NO.
16-5044
U.S. BANK, N.A., et al.,
Defendants
MEMORANDUM OPINION
RUFE, J. July 12, 2017

As comparedo the thorny history underlying thtsise, the issue before the Court is
simple:have Plaintiffs adequately alleged that Defendant Ashland, LLC filed invojuntar
bankruptcypetitions against them in bad fajtrsuant to 11 U.S.C. § 303(i)(2)Plaintiffs
National Medical Imaging, LLC and National Medical Imaging Holding @any, LLC
(together, “NMI”) seek to hold ten defendaijéntly and severally liablé For the reasons
discussed below, the Court wilenyDefendant Ashland Funding, LLC’s motion to dismiss

Plaintiffs’ Amended Complaint.

111 U.S.C. § 303(i)(2) provides that when a bankruptcy court dismissescdumitary bankruptcy petition the court
may grant judgment “against angtitioner that filed the petition in bad faith, fe{A) any damages proximately
caused by such filing; or (B) punitive damages.”

2 Defendant4).S. Bank, Lyn Financial Services, Jane F®irector of Operations for LygnDVI Funding, DVI
Receivables XIV, DVI Receivables XVI, DVI Receivables XVII, DVI Receivables [K\dnd DVI Receivables
XIX filed an answer to the complaint, and Defendant Ashfamtling LLC filed a motion to dismiss.

% The Court previously granted NMIMotion to Withdraw the References from the Bankruptcy Court as togheir
303(i)(2) damages claims, and this action followed. Plaintiffs hawdilgarallel action iBankruptcyCourt for
the Eastern District of Pennsylvania, seeking attorneys’ feescetsl under 803(i)(1).
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l. FACTUAL AND PROCEDURAL HISTORY *

The parties in thibankruptcycase are familiar foes, having spent over a decade litigating
the aftermath of aompkx securitization transactiorin 2000,Plaintiffs were affiliated with
certain limited partnerships (the “NMI LPs”) that operated diagmasaging centersThe NMI
LPs entered into master leases and equipment schedules (the “Master Leas&¥) with
Financial Services, Inc. (“DVI Financialtp finance the purchase of medical diagnostic
equipment.The leases were secured by a limited guaranty executed by Maury Rosenberg, the
managing member of NMI, and an additional guaranty by NMI.

DVI Financial then transferresbme of the Master Leases to DVI Funding, LLC, which
held them directly, and the remainder were securitsretassigned ttvé DVI Receivables
corporations.At the same time, DVIFunding entered into indentures with U.S. Bank, acting as
trustee of the transaction, under which notes were issued to investors with teelMases
serving as collateralDVI Financial was appoted as servicer for the trustee, U.S. Bank, but
after filing for bankruptcy in 20038)VI Financialtransferred its rights as servicer to Lyon
Financial Servicesa subsidiary of U.S. Bank.

A. The First Round of Litigation and the Settlement Agreement

In Decembe003, U.S. Bank Portfolio Services, a Lyon subsidi@lied lawsuits
against the NMI LPs, NMI, and Rosenberg in Pennsylvania state abeging that the NMI
LPs had defaulted ondir Master Lease obligationSeverabf the DVI entitieghenfiled
involuntary Chapter 11 bankruptpetitions against NMI On August 12, 2005, Rosenberg,
NMI, the NMI LPs and Lyonentered into @omprehensiv&ettlement Agreemei resolve

these disputesPursuant to the Settlement Agreeméme, involuntary bankruptgyetitions were

* The following background idrawnfrom the Court’'s September 1, 2016 Opinion granBtajntiffs’ Motion to
Withdraw the Referencdeom the Bankruptcy Court as to th&B03(i)(2) damages claims
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dismissedandLyon agreed to restructure the repayment obligations of the NMI LPs under the
Master Leases and to reledddl from all claims except those arising under the Settlement
Agreement.In return, Rosenbernd NMI executediew guaranties of repaymeartd

confessions of judgment in favor of Lyon. On March 2, 2007, DVI Funding sold all of its
interests in the Master Leases to Defendant Astramdliing, LLC (“Ashland”)

B. Round Two: Judgment is Confessed he Involuntary Petitionsare Filed, and
the Rosenberg Bankruptcy is Adjudicated in Florida

In March2008, Lyon notified NMI and Rosenberg that the NMI LPs had defaulted on
their repayment obligationsnder the Settlement Agreement, and in July 2008, bjed a
confessio of judgment against Rosenberg &I in Pennsylvania state court. In November
2008, DVI Funding, despite having no remaining interest in the Master Leasdisetogih
five otherDVI entities filed involuntary bankruptcpetitionsagairst NMI and Rosenberg in the
United States Bankruptcy Court for the Eastern District of PennsylvaoisenBerg moved to
dismiss the involuntargetitions against him and to transfer venue to the United States
Bankruptcy Court for the Southern Districtkbrida, where he reside§ he Rosenberg
bankruptcy proceedings were transferrethtd district.

Following the transfer of venue, and while Rosenberg’s motion to dismiss the involuntary
petition was still pending, the petitioners filadecondmended petitiowhich substituted
Ashland in place of DVI Funding. Rosenberg moved to strike the second amended g&tition
improperly filed without leave of courtAfter ahearingon Rosenberg’s motion to dismise
amended involuntary petitiothe Florida Bankruptcy Court issued a memorandum opinion and
orderdismissing themended involuntary bankruptcy petition against Roser(bBamsenberg

1”).% In light of this decision, the court dismissed as moot the motion to strike the second

®In re Rosenbergd14 B.R.826 (Bankr. S.D. Fla. 2009).
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amended peibn.® The Florida Bankruptcy Couréached five alternative holdingd) there
was no guaranty in favor tie DVI entitiesor Ashland, and therefotheywerenotcreditors of
Rosenberg;4q) theDVI entitiesand Ashland were not the real parties in inter83theDVI
entitieswere judicially estopped from filing the involuntary bankrugteyitionsbecause Lyon
had claimed that the Rosenberg guaranty was owed to it when filing the confessignoént
in the Bucks County court; (4) Lyon was Rosenberg’s only creditor because them&attle
Agreement constituted a novation; and (5)Eh8 entitiesand Ashland held contingent claims
subject to dona fidedispute’

On September 27, 2011, the United St&tessrict Court for the Southern District of
Florida issued a memorandum opinion and order substantially affirming the FBan#auptcy
Court’s decision (Rosenberg ), and, on July 6, 2012, the Eleventh Circuit issupéra
curiamopinion affirmingRosenberg Iin full (“ Rosenberg I11).°

C. The Eastern District Bankruptcy Court Gives Collateral Estoppel Effect to
Rosenberg |

In the Pennsylvania bankruptpyoceedingsAshland was added as a petitioner in the
Second Amended Petition as successor to DVI Fundindatergoined the other petitioners in
filing a Third Amended PetitionAfter Rosenberg,Ilthe Bankruptcy Coufbr theEastern
District of Pennsylvania dismissed the involuntary bankrupétitionsagainst NMI on the basis
of the collaterakstoppel effect odRosenberg’s holdings that (1) the DVI entities and Ashland

were not real parties in interest g2) Lyon was the only creditor because the Settlement

61d. at 832 n.3.
71d. at 84044.

8 OrderAffirming in Part and Reversing in Part Bankruptcy Court’s Orde¥4, Receivables XIV, LLC, et al. v.
RosenbergNo. 1324347, Doc. No. 11 (S.D. Fla. Sept. 27, 2011).

°In re Rosenberg472 F. App’x 890 (11th Cir. 2012).



Agreement constituted a novatith The DVI entities and Ashland appealed, and this Court
affirmed the Pennsylvania Bankruptcy Cémidgrder™ The Third Circuit affirmedafter Ashland
appealedhis Court’s order?

D. Rosenbergs § 303(i) Adversary Proceeding

While the appeals to tHfgouthern District of Florida and Eleventh Circwtre pending,
Rosenberg brought a § 303(i) sanctions claim in an adversary proceeding in the Florida
Bankruptcy Court® Ashland moved to dismiss, and the Florida Bankruptcy Court griasted
motion, finding that because Ashland was not a petitioningtorad the operativeinderlying
petition, a § 303(i) sanctions claiagainst ittould not stand? After thereference was
withdrawnfrom the Bankruptcy Court, the Florida District Court he]drs trial on Rosenberg’s
8 303(i)(2) claims for damages. The jury returned a verdict in favor of Rosenberg arsl aga
the DVI entities and U.S. Bank, and that verdict was upheld by the Eleventh &ircuit.

E. NMTI’s § 303(i) Adversary Proceedings

On May 27, 2014, Plaintiffs brought claims for attorneys’ fees and costs under
8§ 303(i)(1)and Bankruptcy Rule 9011 in two adversary proceedings in the Pennsylvania
Bankruptcy Court.Plaintiffs also filed a complaint in this Court against Defendantsrsgek
damages under 8§ 303(i)(2). On March 30, 2@14,Court granted Defendants’ Motion to

DismissPlaintiffs’ Complaint holding that 803(i)(2) does not create an independent cause of

%1n re Nat'l Med. Imaging, LLC439 B.R. 837, 8452 (Bankr. E.DPa. 2015

1 DVI Receivables XIV, LLC v. Nat'| Med. Imaging, L1529 B.R. 607, 627 (E.D. Pa. 2015).

2Nat'l Med. Imaging, LLC v. Ashland Fumdj LLG, No. 151996, 2016 WL 1743475, at *1 (3d Cir. May 3, 2016).
3 Rosenberg v. DVI Receivables, X1V, |.1&@v. No. 103812 (Bankr. S.D. Fla.).

4 Memorandum Opinion Granting Ashland’s Motion to DismResenberg v. DVI Receivables, XIV, | 1A@v.
No. 103812 Doc. No. 16§Bankr. S.D. Fla. Mar. 23, 2012).

5 Rosenberg v. DVI Receivables X1V, 1818 F.3d 1283, 1811th Cir. 2016).



action that may be brougdtirectly in the district courtPlaintiffs then filed Amended
Complaints in the adversary proceedings, adding claims for damages B¥n&), and
moved to withdraw the references from the Pennsylvania Bankruptcy &otarthe 803(i)(2)
claims. The Court granted Plaintiffshotionon September 1, 2016.

NMI filed the instanamendedtomplaint on September 21, 2016, in accordance with the
Order of this Court granting NMI’s request to withdraw the referémee the Bankruptcy
Court. Theamendeadtomplaintseekscompensatory and punitive damages under 11 U.S.C.
§303(i)(2) arising from the involuntary bankruptcy suit brought by Defend&ritsS. Bank,
Lyon Financial Services, and the DVI entities filed an answer tarttendec¢complaint, and
Ashland moved to disrss.

Il. STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedure 12(b)(6), dismissal of a complaintuo fa
to state a claim upon which relief can be granted is appropriate where affsdjiain
statement” lacks enough substance to show et antitled to reliet’ In determining whether
a motion to dismiss should be granted, the court must consider only those facts alleged in t
complaint, accepting the allegations as true and drawing all logical inésrentavor of the
non-moving past.'® Courts are not, however, bound to accept as true legal conclusions couched
as factual allegationS. Something more than a megessibilityof a claim must be alleged:; a

plaintiff must allege “enough facts to state a claim to relief that is plawsikits face.

8 NMI is also seekingttorneys’ fees and cosigainst Defendants under 11 U.S.G08(i)(1) inthe Bankruptcy
Courtfor the Eastern District of Pennsylvania.

7 Bell Atl. Corp. v. Twomb|y550 U.S. 544, 557 (2007).

18 ALA, Inc. v. CCAIR, In¢29 F.3d 855, 859 (3d Cir. 1994y v. Muhlenberg Call No. 0724516, 2008 WL
205227, at *2 (E.D. Pa. Jan. 24, 2008).

19 Twomlly, 550 U.S. at 555, 564.
21d. at 570.



1. DISCUSSION
Ashland argues that dismissal from this case warranted fothe followingfive
reasons(1) its dismissal from the Florida bankruptcy action compels its dismissal(BgMNMI
has notalleged that Ashland was a “petitioner” un@e03(i)(2); (3)NMI has not sufficiently
pleadedhat Ashland acted ibad faith (4) NMI has failed to plead thats damages were
proximately caused b&shlandfiling the petition in bad faithand (5)8 303(i)(2) des not
provide for joint and several liabilits.

A. Whether the Florida Bankruptcy Holdings Have Preclusive Effect

In the amended complaint, NMI seeks to hold Defendants liable 8&D3(i)(2)in light
of the aforementioned Florida judgments. Ashlampdisiary argument for dismissal is that
because it was not a petitioner at the time the Florida Bankruptcy Court dsmhisgeior
petition, NMI's amendectomplaint “does not support a reasonable inference that collateral
estoppel applies” to suppdyMI’s damages claims agaimsshland®? By this same logic,
Ashland further argues thebllateral estoppeppliesto requiredismissalof claims against it

Ashland attempts to downplay the distinction betwiegrole inthe Florida bankruptcy
proceedigsandits role inthe Pennsylvania bankruptcy proceedirgdling the difference
“hyper-technical.”® The Florida Bankruptcy Court’s rationale for declining to impose sanctions
against Ashlanevas as follows:

Ashland Funding was not a petitioning creditor. Ashland Funding was a party to

a second amended involuntary petition that had no effect on these bankruptcy

proceedings. The Court dismissed the First Amended Petition — to which Ashland
Funding wasiota party— and denied Rosenberg’s motion to strike the second

2 Doc. No. 61 at 820.
221d. at 8.
ZDoc. No. 11at 2.



amended petition as moot. Accordingly, there exists no statutory basis under
§ 303(i) of the Bankruptcy Code to impose sanctions against Ashland FGhding.

Here, in contrast, there is a basigler 8 303(i) to impose sanctions against Ashland.
This is a crucial distinction, and one that undermines Ashland’s preclusion argumém. Int
Florida proceedings, Ashland was never a petitioner by virtue of the petitrmgndismissed
beforeAshlandwas substituteébr DVI Funding® Here, Ashlandvaslisted as a petitioning
creditor in the petition that was ruled upon. Accordingishland’s dismissal in the Florida
Bankruptcy case does not preclude the instant suit, and the Court will not make arsatuling
this stageas to whethr or not the Floridaulings establish liability

B. Whether NMI Has Sufficiently Pleaded that Ashlandls a Petitioner

Next, Ashland argues that NMI has not sufficiemigadedhat Ashland is agditioner
for purposes of 803(i)(2). According to Ashlandecause Defendant Fox executed the second
and third amendepletitionson behalf of Ashland without authorization, Ashland cannot be
considered a petitioner in this cas®lthough 8§ 303(i) does nalefine “petitioner,”Ashland
urges the Court to read mthe statut@requirement that a petitioner authorize the filoign
involuntary petition® The Court declines to accept Ashland’s definition of petitioner, and
Ashland’s status as a named petitioner on the second and third ametitieds isa sufficient

basis for NMI's allegation that Ashlandaw a petitioner for the purposes B@(i)(2)2’

2 Memorandum Opinion Granting Ashland’s Motion to DismResenberg v. DVI Receivables, XIV, | Q.
No. 103812 Doc. No. 16§Bankr. S.D. Fla. Mar. 22012).

% SeeNat'| Med. Imaging, LLC v. Ashland Funding LL648 F. Appx 251, 254 (3d Cir. 2016) [T]he Bankruptcy
Court dismissed Ashland as a party to the adversary proceeding becaasel A not listed as a petitioning
creditor on the petitiorhe Bankruptcy Court dismisséd

% Doc. No. 61 at 1112.

" The cases cited by Ashland in support of its interpretation of the term “petitiare unpersuasiveSee, e.g.
Scott v. Graphic Commc'ns Int'l Union, LocatBy92 F. Appk 896 (3d Cir. 2004fnonbankruptcy case finding
international union was not vicariously liable for alleged discritionaand harassment by local uniolm;re
Healthtrio, Inc, No. 0934404 HRT, 2013 WL 6500478, at *13 (Bankr. D. Colo. Dec. 11, 2@eB)ying 60(b)
motion seeking reconsideration of court’s order granting summaryngeigbecause evidence of fraud by
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C. Whether NMI Has Adequately Alleged Bad Faith
Ashland next argues that NMI has not pledithat Ashland acted ibad faith. Ashland
contends that NMI improperly lumps Ashlatadjethemwith the other Defendants, and notes that
merely alleging bad faith by the other Defendants is not sufficient to stkieneagainst
Ashland. However, NMlallegesbad faithby all Defendants NMI contendsinter alia, that
Defendants filed and prosecuted multiple involuntary bankrymtyionseven though they
were not creditors of NMI and “lacked standing to initiate or pursue” the invojulbéakruptcy
cases, and that they did so “as a collection tactic to hardssaase embarrassment and
economic ruin to the Putative Debtors, in an effort to extract more than what wéowe
connection with a disputed deBt” Courts in the Third Circuit employfactintensive‘totality
of the circumstances” approach to deteing whether getition was filed in bad faith:
In conducting this fact-intensive review, courts may consider a number afsfact
including, but not limited to, whether: the creditors satisfied the statutory criteria
for filing the petition; the involuntary petition was meritorious; the creditors made
a reasonable inquiry into the relevant facts and pertinent law before filerg; t
was evidence of preferential payments to certain creditors or of dissipation of
debtor's assets; the filing was motivated by ill will or a desire to harass; the
petitioning creditors used the filing to obtain a disproportionate advantage for
themselves rather than to protect against other creditors doing the same;ghe filin
was used as a tactical advantage in pendingregtthe filing was used as a
substitute for customary debt-collection procedures; and the filing had suspicious
timing.?°
This exhaustive analysis ill-suited to resolutiontdhis preliminarystage. The facts
alleged in themendedcomplaint,taken as truesupport an inferenddat Ashlandand the other

Defendantscted inconcert and itvad faithin filing the underlying involuntary petition, which

this and other courts found to lack merit.

petitioner’s lawyer not clear and convincinff);re Raymark Indus., Inc99 B.R. 298, 300 (Bankr. E.D. Pa. 1989)
(explaining when counselay sign and verify involuntangetitionson creditors’ behalves).

% Doc. No. 21 6.
2n re Forever Green Athletic Fields, In&04 F.3d 328, 336 (3d Cir. 2015).
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D. Whether NMI Has Sufficiently Pleaded Damages

Ashlard’s fourth argument for dismissal is that NMI has not adequptededhat the
second and third amendpdtitions(as opposed to the original petitiggrpximately caused the
harm alleged in themended@omplaint, andhatany asserted damages are too speculative to
state a claim. According to Ashland, tmmended complairi&ils to set forth sufficient
allegations of harm caused specifically by Ashland.

As noted, 8 303(i)(2) states that a court “may grant judgment . . . against dioyeeti
that filed the petition in bad faith . . . for any damages proximately caused by such fifiag.”
the purposes of § 303(i), courts have not made a distinction between original petitnahers a
lateradded petitioner? Ashland joined the second amended petitibat it was not an initial
petitioner does not negate its involvement in the involuntary bankruptcy proceéiéidias
sufficienty allegedthat the petitioners, including Ashland, caused it hrrAdditionally,
Ashland’s argument that the damages a&ltkgre speculative is premataned will be more

appropriately addressed on a more complete reord.

%E.g, In re ELRS Loss Mitigation, LL325 B.R. 604, 630 (Bankr. N.D. Okla. 20@gW]hether a petitioner is
one of the original filers, or joins the petition at a later date, that petitiowlertakes significant responsibilitiesdan
assumes the risks set forth in § 303(i)sBe also In re Promotion Dynamics, Indo. 9216539S, 1992 WL
391276, at *1 (Bankr. E.D. Pa. Dec. 16, 1992) (“We believe that an awandmiegs’ fees or costs incurred in
defending an unsuccessful involuntary petition should ordinarily be gragtgnst the petitioners from which
damages are requested under §(B(L) unless cause faotdoing so is established.”).

31 SeeDoc. No. 21 72 (alleging that the “commencement and continued prosecutidmg afvoluntary bankruptcy
proceedings “(1) caused Plaintiffslose preferred provider status with major insurers; (2) caused f@nsio lose
confidence in the Plaintiffs’ stability and to divert their patients to ottmvrigers; (3) caused lenders to cutoff the
Plaintiffs’ access to receivablabhgreby creating liquidity aisis; (4) caused vendors to put the companies on a
COD basis, thereby further eroding cash and liquidity; and (5)ayestiPlaintiffs’ reputations in the community,
and torpedoed planned acquisitions and expansion”).

32 35ee Clearpath Util. @s., LLC v. US Crossings Unlimited, LL8o. 2:15CV1620, 2016 WL 4987092, at *3
(W.D. Pa. Sept. 19, 2016) (“Plaintiff's contention that defenslasterted entitlement to lost profit damages is too
speculative is misplaced at the motion to dismiss shade.re Suboxone (Buprenorphine Hydrochloride &
Naloxone) Antitrust Litig.64 F. Supp. 3d 665, 698 (E.D. Pa. 2014}]tie Third Circuit has been reluctant to grant
motions to dismiss based on speculative or complex damfjadesidential Ins. Co. of Anv. Prusky 413 F. Supp.
2d 489, 495 (E.D. Pa. 2005téting that the “case lacks the necessary factual development to sufipditig that
the claim for monetary damages is impermissibly speculative” at themtotitismiss stage).
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E. Whether § 303(i)(2) Provides for Joint and Several Liability
Finally, Ashlanderroneouslhargues that it must be dismissed fromthse because
8 303(i) does not allow for joint and several liability.h&ther joint and several liability is
available is within the discretion of the Court, and it is to be determined based onlityeatiota
the circumstance®. Thus, joint and several lidity is possitbe under § 303(i), and it would be
premature to hold that NMI may not purstie
V. CONCLUSION
For the reasons stated above, Ashland’s Motion to Dismiss will be defned.

appropriate Order will be entered.

% E.g.,In re Mapke-Whitworth 556 F.3d 742, 746 (9th Cir. 2009) (stating that a “bankruptcy court hastitiado
hold all or some petitioners jointly or severally liable for costs and feegpportion liability according to

petitioners relative responsibility or culbility, or to deny an award against some or all petitioners, depending on
the totality of the circumstancesl)y re RosenbergNo. 0913196BKC-AJC, 2012 WL 3990725, at *8 (Bankr.

S.D. Fla. Sept. 11, 2012) (“Other courts have routinely imposed joirgeadal liability under Section 303(i).”).
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