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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR. HENG SHl, : CIVIL ACTION
Plaintiff, :

V. : No.: 16ev-5061
CHILDREN’'S HOSPITAL OF
PHILADELPHIA, et al.,
Defendans.

MEMORANDUM

SITARSKI, M.J. December6, 2017
This is an employment discrimination casBlaintiff Dr. Heng Shi (“Plaintiff”) filed a
Motion to Compel the production of additional written discovery and to re-deposeparngn-
witness' [Pl.’s Mot. to Compel, ECF No. 1%hereinafter “Pl.’s Mot.”),and Memorandum of
Law, ECF No. 13-1Hereinafter “PI'sMemo. of Law”)]. Defendant Children’s Hospital of
Philadelphia (“Defendant” or “CHOP”) has filed apesse. Def.’s Resp., ECF No. 19
(hereinafter “RRsp.”)]. For the reasons discussed bel®gintiff’'s motion will be granted in

part, and denied in part.

FACTUAL AND PROCEDURAL BACKGROUND

The Court writes primarily for the parties, who are familiar with the backgt and
procedural posture of tlease. Plaintiff worked for sixteen years as a Mass Spectrometrist
Specialist (“Mass Specialist”) in the Chemistry Laboratory of CH@2ompl. ECF No. ht

7-8). She was terminated oroMember 17, 2015. 1d. at § 57). According to CHOP, all Mass

1 This motion has been referred to the undersigned by the Honorable C. Darnell Jones, I
in accordance with 28 U.S.C636(b)(1)(A). (Order, ECF Docket No. 16).
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Specialist positions in the Chemistry Lab were eliminated dae twrganizational restructuring
thatconsolidated all mass spectrometry work in the Metabolic Laboratdesp(2-3. This
reorganizatiorallegedlyled to theterminationof Plaintiff andthe other Mass Spedast in the
Chemistry Lab, a Caucasian male named Mark Eisn{éah). In the months after her
termination, Plaintiff applied for job openingslegedlycreated by the elimination of her
positionin the Chemistry Lab, but Plaintiffag not hired for any of these open positions
(Compl. 7 68 70, Affidavit of Robert F. Donahue, Ex. A, 17, Pl. Memo. of Law, ECF No.
13-3).

Plaintiff thus brought this action against her former employer CHOP and two individual
defendants, Vipul Shah and Tracey Polsky, asserting claims of discrimination basédraal na
origin and race, hostile work environment, harassment, retaliation for making ircenmalaints
and filing charges with the Equal Employment Opportunities Commission, and ietatated
on CHOP's alleged failure to rehire her to other positions for which she cjaffiez her
separation. (Compl.

Discovery has proceededith the parties conducting depositions of current and former
CHOP employeg including Plaintiff's former sugrvisor, Theresa Vaccaro (“Vaccaro”). In
addition, Defendant produced nearly 6,000 pages of documents responsive to Plaintiff’'s multiple
written discovery requests. Defendant’s production included responsive efitfails
attachments such as Excel spreadstfee®pecifically, Defendant produced Excel spreadsheets

for certain fiscal years documenyg the budget of all CHOP laboratoriésting all employee

2 The Excel spreadsheets at issue were not themselves identified as responsive to
Plaintiff's discovery requests. Instedbde spreadsheets were attached to emails marked as
responsive during Defendant’s electronic discovery searchHeesp 6-6, 8; CHOP Resp. to
Third Request for Documents Nos. 2-4, Ex. C to PI. Memo. of Law, ECF No. 13-3 at 19-20).
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terminations in all CHOP laboratories, and identifyatigppen positions across all CHOP
Departments. (Bates Numbered Documents CHOP 1390, CHOP 2328, CHOP 2519).

In her instant motiorRlaintiff seeks to compel: (1) productionmilar Excel
spreadsheets fonultiple fiscal years &fore and after hert@ination;and (2) the re-deposition
of Theresa Vaccaro tguestion her further aboutetlierms of her retiremefrom CHOR andthe
specific details othe severance packaglee received uparetirement As explained belowl,
find that Plaintiff is entied to a limited number of additional spreadsheets relevant to the issues

and time period at hand, but is not entitled to re-deptss&/accaro.

. LEGAL STANDARD

The Federal Rules of Civil Procedure allow parties to obtain discovery regaading
nonprivileged matter that is relevant to any party’s claim or defense and propduditmaheeds
of the case, considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, the pegtiesrces, the
importance of the discovery in resolving the issues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(1). Informaitioin w
the scope of discovery does not need to be admissible at trial to be discovedabM/hile
generally liberal, permissible discovery is not without limitatiand should not serve as a
fishing expedibn. Upshaw v. Janssen Research & Development, LLC, No. 11-7574, 2014 WL

1244047, at * 3 (E.D. Pa. Mar. 26, 2014).

% The parties did not provide copies of the Excel spreadsheets identified as CHOP 1390,
CHOP 2328, and CHOP 2519. According to Plaintiff, these spreadsheets “contain very helpful
information” and she “wants the same information for other fiscal years.” M(R! 6).



Pursuant to Rule 37, a party who has received evasive or incomplete answers to discovery
requests may move for an order compelling discpv See Fed. R. Civ. P. 37(a)(1), (4). The
moving party bears the initial burden of showing that the requested discovery is relevant
Morrison v. Phila. Housing Auth., 203 F.R.D. 195, 196 (E.D. Pa. 2001). The burden then shifts
to the party opposing discovery to articulate why discovery should be withheld.The party
resisting production must demonstrate to the court “that the requested documentoetiter
come within the broad scope of relevance defined pursuant to Fed. R. Civ. P. 26(blg&)ave
of such marginal relevance that the potential harm occasioned by discovery would lotiveeig
ordinary presumption in favor of broad disclosureybung v. Lukens Seel Co., No. 92-6490,

1994 WL 45156, at *2 (E.D. Pa. Feb. 10, 1994) {gtions and citation omitted).

II. DISCUSSION

A. Excel SpreadsheetgPlaintiff’'s Third Request for Documents Nos. 2
— 4)

Plaintiff firsts asks the Coutb compel Defendant to produce Excel spreadsheets
additional years reflecting data in three catego(tesiob Requisition (Open Position$2)
CHOP budget information for its main campus; ance(8ployeegurnover by month at CHO®’
main campus. (Pl. Memo of Law®- | will address each categarythe order discussed by
the parties
1. Job Requisition (Open Positions) SpreadsheetsRequest No. 4
Defendant produced a document identified as CHOP 1390, a spreadsheet that shows all

open positiong all CHOP departments far period offive fiscal yeas, ending in June 2015



(Pl. Memo of Law 6; Resp. 5)Plaintiff, relying on an affidavit from an individual identified as
her expert witness, argues tkae is entitled tthe same information for fiscal years 2016 and
2017because it relagdo her failure to hire claim Defendantounters that Plaintiff sequest is
overly broad because CHOP 1390 reflects all open positicalsCHOP departments,
encompassing nearly 15,000 workers for the time period covered.

| agree with Defendarhat Plaintiff's requesst overly broadas it seeks all open
positionsin all departments, regardless of whether those positions are related tofBlaintif
tenure, duties, educational background, or digeeas a mass spectrometri€during her tenure
at CHOP, Rintiff worked in one position (Mass Specialist), and in dapartmen{the CHOP
Chemistry Labp. Plaintiff is not entitled to further spreadsheets showing all open positions in all
CHOP departments Nor is the time period after Plaintiff's termination and application for other
positions relevant to her claims. However, Plaintiff was terminated in Nove2@thg, and in
the “ensuing months,” she applied for job openings in CHOP laboratories. (Ex. A, {7, PI.
Memo. of Law). Therefore, data related to openings in the Chemistry and Metadmdicalnd
for the positims Plaintiff applied to after her terminatios relevant to heemploymentlaims.
Consequently, Defendant shall produce data in the form of CHOP 1390 for open positions in the
Chemistry and Metabolic Lapas well as for the open positions that Pléiapplied for fiscal

year 2016

* Fiscal Year 2016 runs until the end of June 2016, and therefore encompasses the date
of Plaintiff's termination and her applications for other positiom3efendantas not arguethat
production of this limited subset of data in Excel spreadsheet form would be burdensome.
Moreover,Defendant avers th&HOP has already produced documents relating to the open
positionsthat Plaintiff applied for in the months after her termination.



2. Budget Spreadsheets Request No. 3

Defendant also produced CHOP 2328, which contains budgets for more than 130 CHOP
laboratories on its main campus. Plaintiff seeks budget information in the sianae for three
additional fiscal years, 2015 through 201Dbefendantespondshat there are no staradione
budget documents for each yaastead, budget data exists in a datapfem which various
reports can be runDefendant argue$iat Plaintiff's request is ovieroad because it seeks
budgetary information for all laboratories for a period of time beyond her teramnat

| agree wih Defendant that Plaintiff's request is overly broad. Plaintiff worked in one
position in one CHOP laboratory, yet she seeks budgetary information for all @H@Rtories
for two years after her separation date. Budgetary data for all laborgtoemsell beyond the
scope ofPlaintiff’'s claims

Plaintiff argueghat budget information i®levant td‘'show how much money CHOP
may have lost in the termation of the Mass Specialists” and that her firing “caused great
disruption in the Chemistry and Mbolic Labs.” However, | fail to see how the budget
information for all CHOP laboratories is relevant to the elimination of Plaintiff'giposn one
laboratory. Onlythe Mass Specialist positions are at issue;ibus,the budgetary information
related to the Chemistiand Metabolic Laboratories amelevant and proportional to the issues in
this case. Therefer CHOP is directed to produce budgetary data for the Chemistry and

Metabolic Laboratories for fiscal years 2015 and 2016.

®> Duringa telephonic “meet and confer” conference,dbefant offered to providée
budget information for the Chemistry and Metabolic Laboratories, which appeaistale
with what this Court i®rdering produced (Ex. 1,Resp, ECF No. 191). The Court
recognizes therdered production will go beyond Plaintiff’'s termination date. However, the
guestion at this juncture is whether the information is discoverable, not admissible.



3. Employee Turnover Spreadsheets Request No. 2

Defendant alsproduced CHOP 2519, which shows employee turnover by month —
voluntary and involuntaryin all CHOP laboratoriefor fiscal year 2014. Plaintiff seeks to
compel the production of nine additional yeafslatain order to show that involuntary layoffs at
CHOP are “extremely rare (Pl. Memo. of Law 7). She also argues that spreadsheets of this
nature will be “a great time saver for tGeurt, be simple to understand for the jury, and will be a
gred visual.” (d.). Plaintiff's arguments are not persuasivPBlaintiff's request is overly
broad as it seeks data related to all CHOP laborator¢gust the Chemistry LaP|aintiff’s
employing unitSee Bates v. Tandy Corp., No. 03-5519, 2005 WL 1162502, at *1 (EEa.May
17, 2005) (discovery usually limited to information about employees in the same department or
office absent a showing of a more particularized need for, and the likely relevanaadérbr
information). Moreover, | disgreewith Plaintiff's contentiorthat data related to employee
turnover in an entire hospital for a period of nearly a decaitle’;simplify” the issues presented
by Plaintiff's claims. The issue in this case is whether Plaintiff was improperly terminated from
her Mass Specialist position in the Chemistry Laboratdrgn all mass spectrometry work was
allegedly consolidated in the Metabolic Laboratoryhereforeemployee urnover in those two
Laboratories is relevant to Plaintiff's claims. | wolider Defedant to provideayoff data for
the Chemistry and Metabolic Laboratoriesfiecal years 2009-201%. Recognizing that
discoverability does not equate with admissibility, | widoorder Defendant to produce this

same informatiorior fiscal years 2015 and 2016 include the date of Plaintiff's termination in

® Duringthetelephonic fneet and confédiscussed in note Supra., Defendant also
agreed to provide Plaintiff with a formal discovery response that confirms the nahagoffs
in the Chemistry and Metabolic Laboratories for the period of fiscal year 2009 threoghykar
2014.



November of 2015.

B. Deposition of TheresaVaccaro

Plaintiff alsoseeks to reopen the deposition of mamty Theresa Vaccaro, a former
CHOP employee who supervised Plaintiff in the Chemisaty. Ms. Vaccaro appeared,
unrepresented, on September 28, 2017, for a deposition noticed by Plaintiff. RESpZEZCF
No. 19-2). Ms. Vaccaro testified that upon retiring from CHOP after 42 yearspbdyamnent,
she received eonfidentialseverance packagehich included a monetary sum. (Dep. of
Theresa Vaccaro, Ex. E at pp:12, 152-53, PI. Memo of Law, ECF No. 13). Upon
guestioning by counsel for Plaintifls. Vaccaro refused &pecify the emnount of her severance
packageon the grounds thé was confidential (Id. at 153, 155).

Plaintiff seeks to relepose Ms. Vaccaro, to question her about her confidential severance
package agreement with CHORRIaintiff argues thas. Vaccaro should be forced to provide
specificdetailsof her coffidential severance packagecluding thespecific monetary amount
received by Ms. Vaccareecause it may show that Ms. Vaccaro had a “financial incentive to
cooperate with CHOP” in this litigation(PI's Memo of Law 8). | do not agree that Plaintiff is
entitled to this information Plaintiff questioned Ms. Vaccaro about her retirement from CHOP
and whether her severance agreement required her to testify in this litig@ttbat 11-12,
148-156). In response to questioning at her depositMs, Vaccaro denied that she received
money as part of her severance package in exchange for testifying on CHOP’s tbisatfase

(Id. at 150-51). In addition, here is no evidence that Ms. Vaccaro left her employment at

CHOP undericcumstancesimilar to Plaintiff. Nor has Plaintifexplained howMs. Vaccaro’s

" The citations refer to the page numbers of Ms. Vaccaro’s depositionripans



retirement and/or the confidential severance packhgeeceivedelatein any wayto Plaintiff's
claims® To the contrary, Ms. Vaccaro herself testified under oath that her “situation hagnothi
- - no bearing on what's happened [to Plaihtiffis totally separat&and “not relevant to this
case.” (ld. at154-155). Accordingly, Plaintiff's motion to compel the reopening of Ms.

Vaccaro’s deposition is denied.

V. CONCLUSION

For the foregoing reasons, Plaintiff’'s Motion to Compel is granted irapad the excel
spreadsheetanddeniedas to the repening of the deposition of Theresa Vaccaro.

An appropriate Order follows.

BY THE COURT:

/s/ Lynne A. Sitarski
LYNNE A. SITARSKI
UNITED STATES MAGISTRATE JUDGE

8 To the etent that Plaintifivould attempt tdimpeach” Ms. Vaccaro based on
perceived bias, the exact amount of Vaccaro’s severance package is not necessary to do so.
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