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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HAPPY PHOTO SHOPPES, INC,, t/a
RIVER LOOP FERRY CORP. OF NJ,

Plaintiff,
: CIVIL ACTION
V. : No. 16-5071

RIVERSHORE CHARTERS, INC., and
MARK PERRY,

Defendants.
MCHUGH, J. July 6, 2017

MEMORANDUM

This case concerresbreach of contract actiday a Pennsylvanid@laintiff against Defendants
from Virginia. The questioefore me is whetheunder Pennsylvania’s loragim statutethis Court
can exercise personal jurisdiction over Defendants. Becdunskthat Defendants established

constitutionally sufficient minimum contacts with Pennsylvania, | calechhat jurisdiction is proper.

BACKGROUND

In or around September 2012, Alfred Krawitz, president of Plaintiff of Happy Photo Shoppes
Inc. (Happy PhotoY,placedan ad on the website Bbats and Harbors Magazineffering the sale of
theRiverloop acommercial sighteeing vessehat was then docked in Philadelphkrawitz’s ad
attracted the interest of Defendant Mark Perry, a commercial boat captain aol tverer of Ce
Defendant Rivershore Charters, IfRivershore).In September and agaim November, Perry
traveled from his home in Virginia to Philadelphia to inspecRiverloopand discuss terms with

Krawitz. Krawitz's asking price was too high, however, dinel meetings failed to produce a deal

! Happy Photo trades as River Loop Ferry Corp. of Bidspite this trade name,i$ undisputedhat Happy Photo is a
Pennsylvania resident.
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NeverthelessPerry and Krawitzontinuedheir discussionsver the course of the next yesarea-half
through sporadic phone andreil communications During thistime, the City of Philadelphia
revoked Krawitz’s docking privileges, and Krawitz moved fieerloopto a dockin Wilmington,
Delaware It was there, in April 2014, that Perry and Krawiext met in person. By this time,
Krawitz had abandoned his original plan of an outright sale dRtverloopand had decided instead to
lease the boat tRivershore In anticipatiorof a finalleaseagreement, Perpok possession of the
Riverloopfollowing the April meeting angiloted thevesselfrom Delawarefirst to aCoast Guard
inspection station in Maryland and then to his dock in Virginia. After additional negogsdty e-
mail and phone, Perry and Krawitz agreed in May on a final set of teutmis) were memorialized in
a “Bareboat Boat Charter Agreement” (Agreement).

The Agreement provided for a twy@arrenewabldease. Rivershore agreed to pay Happy
Photo up tahirty percent of the gross receipts earned byRiverloop but in no event less than
$25,000 per year, in twelve monthly installments. Rivershore further agreed to mapdaepair, “at
the outset of the lease, . . . carpet, ceiling tiles, roof a/c, [and] toilet padgd provide Happy Photo
with notice before doing so. Happy Photo retained the right to retake possession of loeRile
Rivershore missed a lease payment, and to terminate the Agrdémnamy reasonupon thirty days’
written notice. Though it contained no forum selection clause, the Agreement stipulated that it was to
be enforcedinder to Pennsylvania law.

Perry signed the Agreement in Virginia and mailed a completed copy to Krawitz in
Philadelphia. Rivershore sent Happy Photo the first monthly payment due under theekdrdmita
short time later, Perry and Kraswitz disagreedr the cost of repairs to tReverloopand no further
payments were made. Pursuant toAgeeement’scancellation and termination provisions, Krawitz

retook possession of ti&verloopin July or August, 201@&nd later filedhe instant breach of



contract action. Perrgnd Rivershore, both residents of Virginia, now shsknissal for lack of

personal jurisdiction pursuant to Rule 12(b)(2).

. STANDARD

“To survive a motion to dismiss for lack of personal jurisdiction, a plaintiff beardsuttteen of
establishinghe courts jurisdiction over the moving defendantdliller Yacht Sales, Inc. v. Smjth
384 F.3d 93, 97 (3d Cir. 2004yhere, as heréthe court does not hold an evidentiary hearing on the
motion to dismiss, the plaintiff need only establish a prima facie case of pgtswthttion and the

plaintiff is entitled to have its allegations takamtrue and all factual disputes drawn in its favad.

1. DISCUSSION

To determine whether personal jurisdiction is propelistict court sitting in diversity applies
the law of the forum statd=ed.R. Civ. P. 4(e). Pennsylvania’s lormgm statute42 Pa. Cons. Stat.
Ann. 8 5322(b)has a reachoextensive with the limitsf the Fourteenth Amendment’s Due Process
Clause. “Accordingly, in determining whether personal jurisdiction exists, Wendeether, under the
Due Process Clause, the defenda# tertain minimum contacts with Pennsylvania such that the
maintenance of the suit does not offend traditional notions of fair play and substatital’jus
O’Connor v. Sandy Lane Hotel Cd96 F.3d 312, 316 (3d Cir. 2007) (quotingl Shoe Co. v.
Washington326 U.S. 310, 316 (1945K)

Personalyrisdiction may be either general or specifidhe only question here is whether
Pennsylvania can assert specific jurisdiction over Defendants

The inquiry as to whether specific jurisdiction exists has three fart, the

defendant must have purp@géy directed its activitiesat the forum. Second, the

litigation must arise out of or relate to at least one of those activiied.third, if the

prior two requirements are met, a court may consider whether thesexef

jurisdiction otherwise comports with fair play and substantial justice.

Id. at 317 (citations omitted).



A. Purposeful Availment

“At the threshold, the defendant must have purposefully availed itself of the privileg
conducting activities within the forum. .[W]hat is necessary is a deliberate targeting of the forum.”
Id. (citations omitted).Defendants contend that this case’s only connection with Pennsylvania is
Plaintiff's residence there. Noting thatrfinimum contactsanalysis looks to the defendamtontacts
with the forum State itself, not the defendant’s contacts with persons who resieléWalden v.
Fiore, 134 S. Ct. 1115, 1122 (2014hey argue that their business dealings with Plaintiff do not
establish personal jurisdictidrere | disagree.

In contract cases like thithe Third Circuit directgourtsto “analyze the totality of the
circumstances surrounding a contraatiétermine whether the exercise of jurisdiction over the
defendant is propér.Miller Yacht Sales384 F.3cat 9972

The mere existence of a contract is insuffitienestablish minimum contacts.. .But

a contract is typically an intermediate step between past negotiationswed fut

transactions, and. .it is these factors-prior negotiations and contemplated future

consequences, along with the terms of the contract and the pacties coursefo
dealing—that must be evaluated in determining whether the defendant purposefully
established minimum contacts with theufior.
Budget Blinds, Inc. v. Whité36 F.3d 244, 261 (3d Cir. 2008) (quotBgrger King Corp. v.
Rudzewicz471 U.S. 462, 479 (1985)VUItimately, “[c]ourts are not reluctant to find personal
jurisdiction” over “[p]arties who reach out beyond their state and create contielatigmships and
obligations with citizens of another statésen. Elec. Co. v. Deutz AG70 F.3d 144, 150 (3d Cir.
2001) (quotingBurger King 471 U.S. at 482).
It is a close questigmut under thetbtality of the circumstancésest, | find that Defendants

have purposefully availed themselvestad privilege of conducting business in Pennsylvaiéer

responding to Krawitz’s ad, Permaveled to Philadelphia twice in order to inspectRineerloopand

2 TheThird Circuithas frequentlgxamine personal jurisdiction icases where, as here, thefendant'sontactwith the
forum statearises out of a contractual relationship with the plaintififortunately, neitheparty has briefedh single
decision from this line of binding case law.
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discuss terms with Krawkzphysicalpresence in the forum thaeighs againstismissal Seed.
Moreover, vihenPerry’s trips to Philadelphi@iled to produce a deal, he maintaineah&l and phone
contact with Krawitz for more than year until the two reached a tentative deas1gementAlthough
such“informational communications” alone are insufficient grounds for personal jurisdidfi@mtex
Certainteed Corp. v. Consol. Fiber Glass Prod.,G&. F.3d 147, 152 (3d Cir. 199@he prolonged
course of negotiation further demonstrates Perry’s purposeful direction of Isusatiegy toward
Pennsylvania.SeeRemick v. Manfredy238 F.3d 248, 256 (3d Cir. 20Qjting Grand Entmt Grp.,
Ltd. v. Star Media Sales, In@88 F.2d 476, 482 (3d Cir. 1993) (“Mail and telephone communications
sent by the defendant into the forum may count toward the minimum contacts that support
jurisdiction.”)).

More important still the Agreement’s terms, and the parties’ course of deaingcethetype
of “continuing relationships and obligations” that support specific jurisdictionntractcases For
instance, the Agreement required Defendants to notify Plaintiff beforengnakly of the anticipated
upgrades to thRiverloops carpet, ceiling, andathroomfixtures—indeed, the fight over costs that
ultimately led to the parties’ falling out arose fronreghconemplatedcommunications. The
Agreement alsoequired Defendants to make montldgsepayments—a periodc compensation
scheme that further ensured regular contacts between the paetidhe course of the lease’s tyear
term. Cf. Budget Blinds536 F.3cat 262 (questioning whether a contréwat“merely describes what
will happen in the event of default” could support specific jurisdiction based on contednfpitatre
contacts between the pardie&inally, | find it significant that thé\greementcontained a
Pennsylvania choieef-law provision andvassigned by Krawitz inafter beingsigned by Perry and
mailed to, Pennsylvania&Gee Remick38 F.3d at 256 (noting significance of similar factors). In light
of Defendantspursut and formatiorof abusiness venture with a known resident of Pennsylvania, |

find these faars “reinforce[Defendants’] deliberate affiliation with the forum State &émel
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reasonable foreseeability of possible litigation theutget Blinds536 F.3d at 261 (quotirgurger
King, 471 U.S. at 482).

In sum, Defendants’ actions during pre-contract negotiations, the partie® cbadesaling
within the contractual relationship, and the terms of the Agreement itsddfigstaurposeful
availment Although | do not believe that any one of these factors, standing alone, would hestify t

exercise of specific jurisdictiotheir combined force is sufficient.

B. Relatedness

“Identifying some purposeful contact with the forum is but the first stepeislcifie
jurisdiction analysis. The plaintiff€laims must alsarise out of or relate tat least one of those
contacts. O’Connor, 496 F.3cat 318 iting Helicopteros Nacionales de Colom., S.A. v. H&hl6
U.S. 408, 414 (1984)):In contractcases, courts should inquire whether the defenslantitacts with
the forum were instrumental in either the formatdithe contract or its breachGen. Elec. C9.270
F.3d at 150.Defendant®ffer no argument regarding this element of the specific jurisdiction test, nor
could they. As discussed at length abokeirtelephonic, electronic, and physicaintactswvith
Pennsylvaniavere essential to the Agreement’s formation. The relatedness elsiiamefore

satisfied.

C. Fair Play and Substantial Justice

Finally, | must determine whethette exercise of jurisdiction wouloffend “traditional
notions of fair play and substantial justicérit’l| Shoe 326 U.S. at 316. Relevant considerations
include “the burden on the defendant, the forum State’s interest in adjudicating the dispute, the
plaintiff’s interest in obtaining convenient and effective relief, [dhd]interstate judicial systém
interest in obtaining thmost efficient resolution of controversieBurger King 471 U.S. at 477.

Becausd have found that Defendants made minimum contacts with Pennsylvaniamtistypresent



a compelling case that the presence of some other considsratbuld rendgurisdiction
unreasonable.’ld.

Defendants fail to carry this burdénPlaintiff has astronginterest in litigating this matter in
its home state andennsylvanidnas a stronghterestin providing a forum foits injured residents.
Moreover, because the Agreement includes a Pennsylvania-cid&g provision, there is no
concern about frustrating the policies of another state. Findililg ¥ithe burden on the defendant is a
primary concern in any casé’Connor, 496 F.3d at 324, this alone is insufficient grounds to defeat
otherwige constitutional jurisdiction. When minimum contacts have been established, often the
interests of the plaintiff and the forum in the exercise of jurisdiction will justify ¢he serious
burdens placed on the .defendant.” Asahi Metal Indus. Co. v. Superior Cou480 U.S. 102, 114

(1987). Thatis the case here.

V. CONCLUSION

For theforgoingreasons, Defendants’ Motion to Dismiss will be denied. An appropridés o

follows.

/s/ Gerald Austin McHugh
United States Districiudge

% In fact, Defendants make no argumevtty exercising jurisdiction in Pennsylvania would offend traditionaibnstof fair
play and substantial justice.
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