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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSHUA RIAUBIA, individuallyandon CIVIL ACTION
behalf of all otherssimilarly situated, :
Plaintiff, :
V. : No. 16-5150
HYUNDAI MOTOR AMERICA
Defendant.
MEMORANDUM
SITARSKI, M .J. August 6, 2019

Pending before the Court is Plaintiff's Unopposed Motiorfertification of Settlement
Class, Preliminary Approval of Sedthent, Appointment of Class Counsel, and Approfv&lass
Notice (ECF No. 42). Plaintiff Joshua Riaubia (“Plaintiffand Defendant Hyundai Motor
America (“Defendant”) have agreed to a class action settlement that will resoinstdmt
matter,in which Plaintiff alleges that Defendant’s 2015, 2016, and 2017 Hyundai Sonata U.S.
specification vehicles equipped with the Smart Trunk featere defective, as their hanfise,
proximity-activated trunks did not fully open. For the following reasolasntf's Motion will

be GRANTED.

BACKGROUND

A. Factual Background and Procedural History

In August of 2014, Plaintiff purchased a 2015 Hyundai Sonata Limited equipped with the
Smart Trunk Feature. (Complaf®, ECF No. 1). The Smart Trunk allowed consumers to open

their vehicles’ trunks “hands-free” by standing directly behind the vehicile Wwolding a key

! The Honorable C. Darnell Jones, Il referred the matter to me for dispositionriucsua
28 U.S.C. § 636(b)(1)(A). (Order, ECF No.)45
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fob. (Id. 11 14, 17). Plaintiff's Smart Trunk opened onfga inches. (Id. § 76). Plaintiff
consuledwith counsel, who discovered dozensimhilar complaints from owners of Hyundai
Sonatas Thus, on September 28, 2016, Plaintiff filed the instant class action on behalf of himself
and others similarly situatedPl.’s Br.2). In response, on December 23, 2défendant filed a
Motion to Dismiss (ECF No. 2), which Judge Jones denied in full on August 22, 2017. (ECF No.
22). Thereafter, on October 6, 2017, Defendant filed its Answer. (ECF No. 29).

The parties then began discussing the possibility of mediation, and filed stijoindtion
requesting to stay the litigation proceedipgsnding mediation. (Stipulation, ECF No. 31).
During their intial mediation sessiobefore David Geronemus of JAMS, held in New York City
on January 9, 2018, thampies made some progressvards reaching a resolutiorPl.(s Br.5).
On May 15, 2018, a second mediation session was held, and the parties executed a term sheet
wherein they set forth the majority of terms that would be agreed to in the evetiteal aat.
(Id.) On February 15, 2019, Plaintiff filed the instant unopposed MotynOrder dateduly 3,
2019, Judge Jones referred the Motion to me for disposition. (Order, ECF No. 45).

B. The Proposed Class Action Settlement

The terms of theroposed class acti@ettlement are set forth in tBettlement
Agreement(Declaration olNatalie Finkelman Bennefix. 1, ECF No. 42-3), and are outlined
below.

1. The Proposed Settlement Class

The Settlement Agreement provadier a ®ttlement Clas defined as follows:

All persons or entities in the fifty United States and the Distric€a@fimbia who

currently own or lease, or previously owned or leased, a model year 200570

U.S. specification Hyundai Sonata vehicle equipped with tharSTrunk feature

purchased imhe fifty United States and the District of Columbia.

(Pl.’s Br.5-6). Excluded from the Settlement Class are:



Case 2:16-cv-05150-CDJ Document 47 Filed 08/07/19 Page 3 of 18

Defendant, as well aBefendant’saffiliates, employees, sufwrs, officers, and
directors, attorneys, agents, insurarsj dealers; thirgarty providers of extated
warranty/service contractandependent repair/service facilities; the attorneys
representing Defendant in thease; the judges and mediator to whthis casas
assigned and their immediate family members; all persons and entities whstrequ
exclusion from (opbut of) the Settlement; all persons and entities \phaviously
released any claims encompassedthis Settlement or whose veié was
pemanently transported outside the United States; and all persons egsentit
claiming personal injury opropety damage other than to a Clagshicle or
claiming subrogation of such claims.

(Id.at 6).

2. The Proposed Settlement Terms

In exchange for a release of Settlement Class members’ claims against Detiedant
Settlement Agreemestates that Defendant will provide Settlement Class members with: (1) a
cash payment in the form of a $50 debit car$100 dealer cubt; (2) replacement othe
defective parts of Class vehicle trunks, followed by a second replacement sargg&} a
warranty extensiorand(4) reimbursement ainyprevious repair costs they incurred in their
effortsto fix the Snart Trunk feature of the Clas®kicle. (Pl.’s Br. 6).

Defendant will be responsible for bearing the cost of providing Class mewmiiiersotice
of the Settlement Agreement. Defendant’'s Consumer Affairs Division, geasithe Settlement
Administrator,will be responsible for providing Classemberswith notice, as well as appropriate
state and federal officials, in accordance with the Class Action Baisa, 28 U.S.C. § 1715.
(Id. at 9. The Administrator will send Class members notice via first class mail, and wilides
any returned notices that contain an address correction or forwarding adttteas10). The

Administrator will also maintain a website where Class members can get more tidaratesout

the Settlement Agreement, and whéreytcan submit claims either online or via emdid.)(
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. LEGAL STANDARD

Under Federal Rule of Civil Procedure 23(e), the settlement of a class acfimres court
approval. Fed. R. Civ. P. 23(e)(2). “Thus, when a district court is presented with a class
settlement agreement, the court must first detegrthiat the requirementsr class certification
under Rule 23(a) and)lare met, and must separatdgtermine that the settlement is faithe
class under [Rule] 23(e).In re Nat’l Football League Players Concussion Injury Litig75 F.3d
570, 581 (3d Cir. 2014kitations and internal quotation marks omittedhese procedures aito
provide ‘transparency for class members and authority to the district court toaafitiasiaryfor
putative class members by ‘guarding the claims and rights of absent clabgsmsi&nid.
(quotingEhrheart v. Verizon Wireles609 F.3d 590, 593 (3d Cir. 2010)).

Review of a proposed class action settlement generally occurs in two shadfeis.
preliminary stagegounsel submits the proposed settlentermsto the Court, and the Court then
makes a “preliminary fairness evaluationti re Nat'| Football League Players’ Concussion
Injury Litig., at 582 (quotindManual for Complex Litigatiolg 21.632). “If the proposed
settlement is preliminarily acceptabtbe court then directs that notice be provided to all class
members who would be bound by the proposed settlement to afford them an opportunity to be
heard, opt out of the class, or object to the settlein&ilvis v. Ambit Energy L.PNo. 14-5005
2018 WL 1010812 at *3 (E.D. Pa. Feb. 22, 20(t#)ng Fed. R. Civ. P. 23(c)(3), (e)(1), (e)(5);
Manual for Complex Litigatio® 21.633). Once notification has occurred, the Court then
conducts the formal “fairness hearing” provided for in Rule 23(e)R)(citing Manual for
Complex Litigatiorg 21.633). After the Court determines that the settlement is “fair, reasonable,
and adequate,” it givabe settlemenits final approval. Fed. R. Civ. P. 23(e)(2).

Courts sitting in this procedural posture:
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should male clear that they are making a ‘preliminary deteation’ on class
action certification for the purpose of issuing notice of settlement, and thairthey
reserving the issuance of a certification order until after a fairnesmdredrhe
certification order ultimately issued must necessarily be entered before tiet distr
court approves the class settlemdnit need not occur before providing notice
under Rule 23(e)(1)Permitting a district court to manage a settlement class in this
manner provides the flexibility needed tofact absent class membenserests
and efficiently evaluate the issues of class certification and approval of a
settlement agreement.

In re Nat'| Football League Players Concussion Injury Litig75 F.3d at 58@nternal citations

omitted).

1. DISCUSSION

In the instant Mtion, Plaintiffseels preliminary approvabf the Class &tlement For the
following reasons, the Court will grant Plaintiff’'s Motion for Prelimin&gproval of the
Settlement Agreement.

A. Whether Class Certification is Proper

During its preliminary fairness evaluation, this Court must firetiminarily determie
whether class action certificatios proper under Rule 23Although the [Clourtwill undertake a
rigorous ‘analysis’ as to whether class certification is appropriake dater fairness hearing,
compliance with Rule 23(a) and (b) must still be analyzed at this junct8Biei% 2018 WL
1010812 at *3 (citindn re Nat'l Football League Players Concussion Injury Litigi75 F.3d at
582-83). First, inder Rule 23(a), Plaintiff must demonstrate that: “(1) the class is so numerous
that joinder dall members is impracticabl€?) there are questions @w or fact common to the
class; (3) the claims or defenses of the representative parties are typical of teeck@ienses

of the class; and (4) the representative parties will fairly and adequately pnetederests of the
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class.” These requirements are generally termed nuityer@smmonality, typicality, and
adequacy of representation.

Next, Rule 23(b§3), underwhich Plaintiff now seeks class certificatiorquiresthat
Plaintiff show that'questions of law or fact common to class members predominate over any
guestions affecting only individual members, and that a class action is superior @avaitedie
methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. B)(33(

Lastly, afterconducting the Rule 23(a) and (b)(3) analysis, the Court then determines
whether the class is readily and currently ascertainddégcus v. BMW of North America, LL.C
687 F.3d, 583, 592-93 (3d Cir. 2012

1 Rule 23(a) Factors
a. Numerosity

The proposed Settlement Class satisfies Rule 23(a)yerosity requirement:No
minimum number of plaintiffs is required to maintain a suit asss@ation, but generally if the
named plaintiff demonstrates that the potential number of plaintiffs exceedie 4@st prong of
Rule 23(a) has been metStewart v. Abrahan®75 F.3d 220, 226-27 (3d Cir. 200Rule
23(a)(1)requires onlythat a Plaintiffprovide the Court with enough information so that it may
determine whether the numerosity prong is satisfMdrcus 687 F.3d at 596 &'plaintiff must
show suficient circumstantial evidence . ta allow a district ourt to make a factual finding.”)

Here, records show that Defendant sold approximately 30,000 Class vehiblaghvet
United States, so it is estimated that there are about that many potential Classsm¢ribeBr.
11). Accordingly, dhoughthe Class excludesertain individuals affiliated with Defendarte
Court finds that the numerosity requirement is satisfied, and that joinder cérathenss

impracticable.(PI's Br. 6(noting thathe Class excludesjter alia, Defendant’s affiliates,
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employees, suppliers, officers, directors, attorneys, agents, insurers, angl dealell as all
persons who previously releasany claims encompassed in Bettlemeny).
b. Commonality

The proposed Settlement Class satisfies Rule 23(a)’s commonality reepiirétule
23(a)(2) requires that Plaintiff demonstrate the existence of “questioaw of fact common to
the class.”Fed. R. Civ. P. 23(a)(2)Thus,class ‘tlaims must depend upon a common contention
.. .of such a nature that it is capable of clasde resolution—which mens that determinatioof
its truth or falsity will resolve an issue that is central toviledity of each ae of the claims in
one stroké. WalMart Stores, Inc. v. Duke8§64 U.S. 338, 350 (2011)f Plaintiff shares a single
common question of law or fact with the prospective class, this will satisfsetjuirement of
Rule 23(a)(2).Seed. at 359.

In the context of an allegedly defective automobile, courts in the Third Circumebuti
find the commonality element to be satisfied when a plaintiff asserts that aa®fenathicle has
a defective partSee, e.gMarcus 687 F.3d at 597 (finding the commonality requirement
satisfied where a plaintiff soughtio“offer evidence about, among other thingkether
Bridgestone RFTs are ‘defectivayhether the defendants had a duty to disclose those defects, and
whether the defendants didfarct fail to disclose those defects.. These issues of fact and law
(or some subset of them) apply to eacfPddintiff's] causes of actions. .and are issues
common to all class membeéis Martin v. Ford Motor Co,.292 F.R.D. 252, 267 (E.D. Pa. 2013)
(“Proving the Benteler Axle was defective is a factual question central to eRthriff's
claims—breach of express and implied warranty, consumer protection violations, and unjust

enrichment.”).
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Here,Plaintiff maintains thathere are several questions of law and fact comimon
Plaintiff andprospectre dass membersThe Court agrees. Plaintiff alleges that the Smart Trunk
feature of Class vehicles is defective because the trunk does not open fully whiemtsdree”
feature is used. (Pl.’s Br. 13ppecifically, Plaintiff asserts that Class vehicles have a defect in
their torsion bars which cause the trunk to fail to fully open, andepairs performed on these
vehicles have not fixed the problemld(). Plaintiff further asserts that the Class vehicles are all
subject to the same express warrantg.).( Because the issues of whether the Smart Trunk
feature is defective and breachl®sfendant’s express warranty are common to both Hfaantil
prospective Class members, the Court finds that Rule 23(a)(2)’'s commonalitgneei is
satisfied.

C. Typicality

Plaintiff's claims satisfiRule 23(a)'sypicality requirement. Rule 23(a)(3) requires that
Plaintiff's claims be “tpical” of the claims of the class. Fdgl. Civ. P. 23(a)(3).TheCourt’s
typicality inquiry is “intended to assess whether the action can be efffyoreaintained as a class
and whether the named plaintiffs have incentives that align with those ot alassmmembers so
as to assure that the absentesgrests will be faigl represented.’'Baby Neal v. Casey3 F.3d
48, 57 (3d Cir. 1994)The typicality prong is satisfiedhverethe representative plaintiff's claims
arise from the same alleged wrongful contfdhedefendants do those of other class
members In re Warfarin Sodium Antitrust Litig391 F.3d 516, 532 (3d Cir. 2004).

When conducting the typicality analysisetThird Circuit instructs that district courts
must “consider the attributes of the plaintiff, the class as a whole, and theigirbigdvesn the
plaintiff and the class.’Marcus 687 F.3d at 598. Specifically, they must focus orfabtial and

legalsimilaritiesbetween the claims of the class representativethose of the class and whether
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the interests and incentives of the representatia/sufficiently aligned with those of the class.
Id.

Here, Plaintiff asserts that his claisetisfythe typicalityprong because both he and
prospective Class members experienced the same defect of the Smart Trunk fehtbes;, an
vehicles were all subject to the same warranties. (Pl.’s Br. 14). Becaugwa&gmictiveClass
member was allegedly harmed by a common course of conduct, Plaintiff's @ee both
factuallyand legally similar to those of the Class, émetypicality prong isthereforesatisfied.

d. Adequacy of Representation

Plaintiff satisfies Rule 23(a)’s requiremehat the named plaintiff adequately represent
the interests of the Clas®ule 23(a)(4) requires that Plaintiff “fairly and adequately protect the
interests of the class.Fed. R. Civ. P. 23(a)(4). This requirement helps to ensure that the named
plaintiff and the class he seeks to represent do not have any conflicts ctirdenehem
Products v. Windsgi521 U.S.591, 625 (1997)The Court first determines whether Plaintiff's
counsel is appropriately qualified to represent the classyextdssesses whether any conflicts of
interest exist.In re Prudential Ins. Co. of Ansales Practice Litig.148 F.3d 283, 312 (3d Cir.
1998).

Here, Plaintiff maintains that the adequacy requirement is satisfied. Fiesséms that
his counsel “are highly qualified and experienced class action litigatoisar with the factual
and legal issues involved [in the case].” (Pl.’s Br. 14). The Court agrees. Propased C
counsel, James C. Shah and Natalie Finkelman Bennet of Shepherd, Finkelman, Milgr, & S
LLP; Noah Axler and Marc A. Goldrich of Axler Goldrich LLC; and Robert P. Cocdeadfert
Cocco, P.C., have submitted resumes to the Court which show that counselteage/e

experience handling multiple class actions and other complex civil maBeesgenerally
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(Declaration of Natalie Finkelman BennEtts 2-4, ECF Nos. 42-4, 42-426). In addition,
counsel took part in extensive negotiations through a neutral mediator which resulted in the
proposed settlement. The Court therefore concludes that Plaintiff’setesimgell qualified to
represent the @ks.

Next, Plaintiffalleges that his intests are aligned with those of other class members, as
both he “and the Class he seeks to represent share common interests with resekicito s
compensation for the alleged defects with the Glakscles|,]” and that by proving his own
claims, Plaintiff will help to prove the claims of other Class membeds). (The Coursimilarly
believes thaPlaintiff’s interestsare alignedvith those of the of other Class members. Both
Plaintiff and theabsent Class members have an equal interése relief offered by the
Settlement Agreement. In addition, the claims of Plaintiff and other Class menhlagisearom
the same conducand they seek the same remedieBhe Court therefore finds thétere are no

conflicts of interest between the Plaintiff and the Class that waxrd@nial of class certification.

2 While Class members who had a documented complaint about the Smart Trunk prior to
the Settlement Agreement are eligible for congation that is not available to all Class members,
the Court does not find this creates a “fundamental” iclxas conflict between those who have
already lodged a corfgint and those who have ndDewey v. Volkswagen Aktiengesellschaft
681 F.3d 170, 184 (3d Cir. 2012) (citinglley Drug Co. v. Geneva Pharms., 1?50 F.3d 1181,
1189 (11th Cir. 2003) @ignificantly, the existence of minor confecalone will not defeat a
party’s claim to class certification: tl@nflict must be a ‘fundamental’ one going to the specific
issues in controvey.”)). It is not clear from Plaintiff's Brief that he has already lodged a
complaint with Defendant. If he has, however, the Court does nahfdhis fact renders him
an inadequate Class representative.

“An intra-class conflict will not necessarily prevent certification if the settlement
agreementontains sufficient structural protections to ensure that the interestsathsisewill be
adequately represented despite the conflidimichem521 U.S. at 627. Here, any class member
who has already lodged a complaint and can be thought of as a “past” claimantsaintai
interest in the relief granted to “future” claimants, as it is that relief which itiithately address
the issue with t& Smart Trunk (the repair of a defective torsion bar), and for which the “past”
claimant is similarly eligible.See Dewegy681 F.3d at 185-86 (finding thale alignment of
interestsof car owners with leaky sunroofs wast problematic because a “class member who has

10
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Accordingly, the Court finds Plaintiff has satisfied the Rule 23(a) factogzr&iminary
class certification.
2. Rule 23(b)(3) Factors
In addition to meeting the requirements of Rule 23(a)ass representativaust show
thathis claim falls into at least one of the categories found in Rule 23(b). HerdjfPlaings
his claim under Rule 23(b)(3), which requires that “the court finds questions of laet or fa
common to class members predominate over any questions affecting only individusnsiem
and that a class action is superior to other available methods for fairlyfarehdf adjudicating
the controversy.” Fed. R. Civ. P. 23(b)(3).
a. Predominance
The predominance inquifpcuses “on whether the defendant’s @oct was common as to
all of the class members, and whether all of the class members were harmed bgnitiendef
conduct! Sullivan v. DB Invs., Inc667 F.3d 273, 298 (3d Cir. 201%ge also Amcherb21
U.S. at 624 (stating that the predominanceling‘tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representatiorf.fje Rule 23(b)(3) predominance
requirementncorporatefRule 23(a)s commonality requirement, and the Cowahalyz¢s] the
two factors together, with particular focus on the predominance requirentiemée Warfarin
Sodium Antitrust Litig.391 F.3d at 528 (citations omitted)/here the Court finds that liability
depends on the conduct of the defendant, and not on that of individual class members, Rule
23(b)(3)'s predominance requiremensaisfied Id. at 528-29 (finding the predominance

requiremensatisfiedwhere ‘liability depends on the conduct of DuPont, and . . . does not depend

already suffered leakage, and is thus a ‘paatmant, can continue to suffer leakage into the
future to the same extent as a future claimantcandcontinue to make future claimas such,
past claimants also have an incentogrotet the ability of class members to make claims for
future damagé).

11
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on the conduct of individual class members. ... DuPont’s alleged deceptive conduct arose from a
broad-based, national campaign conducted by and directed from corporate headquarters, and
individual reliance on the misrepresentations is@bevant to liability?).

Plaintiff asserts that Defendant’s conduct was common to all Class memb@lsssas
vehicleshavesimilarly defective trunks, Defendant issued the same warranties on these vehicles,
and Class members were similarly harmed bjelddant’s conduct. (Pl.’s Br. 15). The Court
agrees that Plaintiff satisfies the predominance requirenidm.conduct at issue here is that of
Defendant, and not that of individual Class membeétserdore, there are questions of law and
fact commorto the settlement Class, atietse questions predominate over individual ones with
respect to Defendant’s liability. As a result, the Court finds that a class ecti@most efficient
manner to adjudicate Class membetaims.

b. Superiority

The superiority inquiry “asks the court to balance, in terms of fairness antefyc the
merits of a class action against those of alternative available methodsditatijun[,]” such as
joinder or individual trials.ld. at 533-34 (internal citations and quotation marks omitted). When
assessing superiority in the context okattlementnly class certification, a district court need
not inquire whether the case, if tried, would present intractable management pydbiteires
propcsal is hat there be no trial. Amchem521 U.Sat 624 (internal citation omitted)f “each
consumer has a very small claim in relation to the cost of prosecuting a lawsudlass action
facilitates spreading of the litigation costs among the numenjured parties and encourages
private enforcement of the statutesphich favors a finding of superioritySeeln re Warfarin

Sodium Antitrust Litig.391 F.3d at 534.

12
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Plaintiff asserts that class adjudication of his claims is “superior to individalal find
joinder of all Class members is impracticable.” (Pl.’s Br. 15). He furtlggiearthat without
class certification, members of the proposed settlement Class “would go uncategdresause
they would lack adequate monetary incentives to purgieclaims individually[,]” and that
individual lawsuits would impose a heavy burden on the coudsat(16). The Court agrees that
resolutionof theseclaims as a class action is superior to individual lawsuits because it promotes
efficiency. Simlarly, because the individual claims are small in relation to the costs of litigating
them, without the class action mechanism, indialdqaiaintiffs wouldlikely lack an incentive to
pursuetheir claims. In addition, because this is a nationwide Class, there is a risk of inconsistent
findings of liability were the claims to be litigated in multiple forunihe Court therefore finds
that Plaintiff has satisfied the requirements of Rule 23(b)(3).

3. Ascertainability

The Court finds that the proposed Class is ascertainaBlelaintiff seeking certification
of a Rule 23(b)(3) class must prove by a preponderance of the evidence that tise class
ascertainable.Byrd v. Aaron’s InG.784 F.3d 154, 163 (3d Cir. 2015)he ascertainability
inquiry requiresa plaintiff to show both that: “(1) the class is defined with reference totolge
criteria; and (2) there s reliable and administratively feasible mechanism for determining
whether putativelass members Hfawithin the class definition.”ld. (internal quotation marks and
citations omitted). It requires only that thlaintiff “show that class membezan beidentified’;
it does not ask that the plaintiff affirmatively identify thefd. at 165.

Here, the class is defined with reference to objective criteria. Based on dogument
produced during discovery, Defendant sold approximately 30,000 Class vehicles athin t

United States. (Pl.’s Br. 11). Therefore, the Court findstieaputative class is ascertainable

13
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because current owners of Class vehicles can be readily idensfreghV/ehicle Identification
Numbers.

Accordingly, for the above reasons, | conclude the settlement Class pagilynsatisfies
Rules 23(a) and (b)(3). Thus, preliminary certification is proper.

B. Whether the Proposed Settlement is Fair

The Court nextleterming whether the settlement is “fair, reasonable, and adequiate.”
Re Prudential Ins. Co. Am. Sales Practice Litig. Agent AsfidA8 F.3d at 316-1%ee alsoFed.

R. Civ. P. 23(e)(2). “In deciding whether to grant preliminary approval of a propossdcltzon
settlement, the court is requiréo determine only whether ‘the proposed settlement discloses
grounds to doubt its fairness or other obvious deficiencies such as unduly prefessattiznt of
class representatives or segments of the class, or excessive compensdtoyneyfs, and
whether it appears to fall within the range of possible appitov8ilvis 2018 WL 1010812, at *6
(quotingln re Nat'| Football League Players’ Concussion Injury Liti§01 F.R.D. 191, 198 (E.D.
Pa. 2014))see alsdn re GMC PickUp Truck Fuel Tank Prods. Liab. Litigh5 F.3d 768, 785

(3d Cir. 1995)citation omitted)statng that annitial presumption of fairness is established
“when the [Cpurt finds that: (1) the negotiations occurred at an@ngth; (2) there was sufficient
discovery; [and] (3) the proponents of the settlement grerenced in similar litigation]’) .

If there is a conceivable basis for presuming that the standard applied fapfnaval
under Rule 23 will be satisfied, a settlement is deemed to fall within the rangesiiigos
approval. Silvis, 2018 WL 1010812 at *Gee alsdHanrahan v. Britt 174 F.R.D. 356, 366 (E.D.
Pa. 1997)"A presumption of correctness is said to attach to a class settlement reachesd in arm

length negotiations between experienced, capablesebafter meaningful discovery.”JThe

14
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decision of whether to approve a prepd settlement of a class action is left to the sound
discretion of the district court.Girsh v. Jepson521 F.2d 153, 156 (3d Cir. 1975).

The Court concludes that the proposed Settlement is fair, reasonable, and adergiate.
theparties’ negofitions occurred at arm’s length aotlowed two mediation sessiongPl.’s Br.
5). Second hepartieshave engaged in sufficient discoveBlaintiff's counsel investigated the
facts underlying his claims prior thefiling of his complaint. Id. at 19). After Defendant’s
Motion to Dismiss was denied, experts were retained and the parties began &ienlsgpvery,
and confirmatory discovery commeed once the parties werethe process afegotiating
settlement. I¢l.). Third, proposed Clag®unsel have extensive experience handling similar class
actionlitigation, andtheytherefore appreciate the potential risks and benefits that settlement
presents See generallyDeclaration of Natalie Finkelman Bennett Exg1)2 The Court finds
that, on its face, the Settlement Agreement does not disclose grounds to doubess fand that
it therefore appears proper under Rule 23(e)(2), adain, reasonable, and adequate.

C. The Propriety of the Notices

“In the class action contg the district court obtains personal jurisdiction over the
absentee class members by providing proper notice of the impending diassadtproviding
the absentees with the opportunity to be heard or the opportunity to exclude themselvies from t
class” Phillips Petroleum Co. v. Shutt472 U.S. 797, 811-12 (1985). Rule 23(d)@)provides
that class members must receive the “best notice that is practicable under the aircesnst
including individual notice to all membewho can be identified through reasonable efforts.”
Fed. R. Civ. P. 23(c)(23). The Rule dictates that such notice must clearly sthjehe nature of
the action; (2the definition of thesertified class; (Bthe clas claims, issues, or defenseg;tfvat

a class membdras theright toenter arappearance through an attorney; (5) that class members

15
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have the right to bexcludeal from the class(6) theterms for requesting exclusion; and (e
binding effect of a class judgment on membeéds.

Rule 23(e) similarly requires that all members of the class be notified of thedkams
proposed settlement. Fed. R. Civ. P. 23(e)(1). “The Rule 23(e) notice is designed to seimmariz
the liigation and the settlement atadapprise class members of tight and opportunity to
inspect the complete settlement documents, papers, and pleadings filed in ti@nlitiga re
Prudentiallns. Co. Am. Sales Practice Litig. Agent Acsiob48 F.3d at 327. (internal quotation
marks and citation omitted).The combination of reasonable notice, the opportunity to be heard
and the opportunity to withdraw from the class satisfy the due process requirefrikatkifth
Amendment.”Id. at 306.

The Court finds that both the proposed methods for provittige, as well as the content
of said notices, meet the requirements for approVhe parties propose that Defendant’s
Consumer Affairs Division serves Settlement Administrator, and in this role, be tasked with
mailing individual direct notice to edcClass member. (Pl.’s Br. 24). In addition, the Settlement
Administrator will publish notice on a dedicated websitel.).( These methods are more than
sufficient andsatisfythe requirements of Rule 23(c)(2)(B3ee In réPrudentialins. Co. Am.

Saks Practice Litig. Agent Actien 148 F.3d at 32&fatingthat “[p]roviding individual notice to
... class members is a daunting task, and no doubt an expensive one . . . [dmel that]
combination of individual and publication notice greatly increase[sihe possibility that
Prudential will ultimately compensate a greater number of injured policyisaltzn would
otherwise have been possibjesee alsd-ed. R. Civ. P. 23(c)(2)(B) (expressing a preference for

individual notice when possible).
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The proposed content of the notices similanigetsthe requirements of Rule 23 and due
process Plaintiff summarizes the content of the notice:

The proposed Long Form Notice is written in plain English and describes: (1) the

natureof the claims in the case; (2) a description of the SettleGEss; (3) a

description of the Settlement and the relief to be provided; (4) the consequences of

opting out or remaining in the Class; and (5) how to get more information from this

Court almut the Settlement, the partigs/olved and the procedures to follow to

object or opt out.The Notice alsoncludes the deadline to object to or opt out of

the Settlement, and the date of the Final Appréledring. The Notice also states

that Class members can anéa appearance through counsel if desirEaally,

the Notice states how to get infornmatiabout making a claim and tapplicable

deadlines for submitting a claimAccordingly, thecontents of the Notice meali

requirements and fully apprises Class members of their options.
(Pl.’s Br. 25 (internal citations omitted)). Plaintiff further explains that Badat will bear the
cost of providing notice.lq.). The Court has reviewed the notice and concludssttplainly
explains the Settlement and the procedures for opting out. (Notices, Ex. B. to Ex. 1 of
Declaration of Natalie Finkelman Bennet, ECF No-3}2

Accordingly, the Court finds that the proposed notice prograiisfiesRule 23(c)(2)(B)
and (e)(1), as well as due process requirements.

D. Appointment of Counsel

Rule 23(c)(1)(B) states that an order certifying a class action musaalsoint class
counsel under Rule 23(g).” Rule 23(g) provides thatdurt that certifies aats musappoint
class counsel.’Fed. R. Civ. P. 23(g)(1). “Thus, under the plain languaitthe rule, a district
court’s decision to certify a class mysecedehe appointment of class counseSheinberg v.
Sorenson606 F.3d 130, 132 (3d Cir. 2010) (emgpisan original). In appointing class counsel,
the Court considersounsels’: (1) efforts to identify or investigatetential claims in the action;

(2) experience in handling class actions, other complex litigation, and the tygasrs asserted

in the action (3) knowledge of the applicable law; and (4) ability to comtinénecessary
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resourceso representing the class. Fed. R. Civ. P. 23(g)(L)Ai). A court must also ensure
that class counsel will “fairly and adequately represent the interests oasise’ ¢ted. R. Civ. P.
23(9)(4).

After reviewing the Motion and attachments, the Court concludes that counsg{inv
the casehus far provides a substantial basis for finding that they satisfy theaofeRule 23(g),
and are therefore wetjualified to serve as Class couns€lounsel has spesignificanttime
investigating Class members’ claim@l.’s Br. 19). Likewisethey areexperienced and
knowledgeableand have the resources necessary to represent theQdasgenerally
(Declaration of Natalie Finkelman BennEtts. 24). Therefore, the Court finds that James C.
Shah and Natalie Finkelman Bennet of Shepherd, Finkeltilar & Shah, LLP; Noah Axler
and Marc A. Goldrich of Axler Goldrich LLC; and Robert P. Cocco of Robert Cocco, P.Cdshoul

be appointed as Class counsel.

IV. CONCLUSION

The Court finds that the requirements of Rules 23(a) and) (b{& been met. It further
finds thatthe ascertainability requiremeistmet,and that peliminary certification of the
Settlement ass appears propekMoreover, the terms in the Settlement Agreement, as well as the
forms of notce, appear fair, reasonable and adequate. As a result, the Court wiRtlgnatitf’s
Motion for preliminary approval of the Settlement Agreement, and appoint ClassIcounse

An appropriate order follows.

BY THE COURT:
/sl Lynne ASitarski

LYNNE A. SITARSKI
United States Magistrate Judge
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