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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHARLOTTE PINCKNEY, et al.,

Plaintiffs
: CIVIL ACTION

V. : NO. 165350
THE PEP BOYS-
MANNY MOE & JACK,

Defendant

MEMORANDUM

Jones, Il J. October 30, 2018

Introduction

Plaintiffs, Charlotte and Kyle Rckney, brought this action against Defendant, The Pep
Boys— Manny Moe &Jack, (“Pep Boys”), alleging racial discrimination in the making and
enforcement of contracts violation of 42 U.S.C. 88 1981 and 1982laintiffs allege that
Defendants agentieniedPlaintiffs service because of their ratéDefendantimely moved 6br
summary judgment oall of Plaintiffs claimsand subsequently filed &mendedStatement of
Undisputed Facts Am. SUF”). Upon consideration of Defendant’s Motion and Exhibits, and
Plaintiffs responsetheretq Defendant’s Motiorshallbegranted in part and deni@d part as set

forth below.

! Plaintiffs’ race is identified in their own pleadings as “black.” (CompK 17, 25.) Defendant
refers to Plaintiffs’ race as “AfricaAmerican.” (Def.’s Am. SUF 15.) For purposes of this
discussion, the Court shall use the designation provided by Plaintiffs.
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I. Factual Background
The Parties

Plaintiffs Kyle and Charlotte Pinckney, arblack couple, and are residentsloé city of
North Charleston, South Carolina. (Compl. fdswer 14; Am. SUF 15, 16; Bsp Am. SUF
1115, 16.f Defendant, Pep Boys, & automotivaftermarket retail and service provider.
(Compl. 1 5; An. SUFT 1; Resp. Am SB {1.) Defendant requires all of its employees to follow
a Code of Conduct, which demands a high standareispect and courtesy in customer
interactionsand expressly prohibits the use of intimidation and abusive lang(@age.SU 112-
4; Resp. Am. SB 1124.%) Defendant maintains and enforces an Equal Opportunity Policy,
which prohibits discrimination on the basis of race, @xaihtains and enforces antiharassment
policy thatexpressly forbids “derogatory or offensive remarks and slysm. SUF 15, 6;
Resp. S¥F 15, 6.) Defendant maintains at least two incident reporting hotlii@m. SUFY 7;
Resp. Am. SB 17.) Once an incident is reported, it is turned over to the local Human Resources
manager to investigate and resolvAam( SUFY 8; Resp.Am. SUF {18.) Defendant also
encourages Area Directors and Store Managers to report allnteiofediscrimination and
harassment. Am. SUFY 9; Resp.Am. SUF 9.) Every two years, Defendant requinegnagers
and associates to complete ale@ning course on workplace harassnarddiscrimination

(Am. SUFT 10; Resp.Am. SUF 110.) Defendat requires its employees to complete other

% In paragraph.6, as well aparagraphs 3-14, and 57 of Plaintiffs’ Response to Defendant’s
Amended SUF, Plaintiffs assert that facts stated in Defendant’'s Amendear&{disputed as
immaterial.”(See generallfECF No. 40). Because Plaintiffs provide no support for their
assertions, and because Plaintiffs fail to explain why certain factsprigtedas immateriglthis
Court accepts same as undisput8deFed. R. Civ. P. 56(c) and (e)urthermore the extent to
which facts are material to thdourt’s disposition of the present Motion shall be determined by
this Court. See Von Bialy v. GrillNo. CV 16-42, 2018 WL 1412410, at *1 (W.D. Pa. Mar. 21,
2018) (referring to the determinations bé&tmateriality of facts as conclusions of law).

3 with respect to all of Defendant’s averments concerning Pep Boys’ HuntatioRe policies

and practicessee supra, 2.



trainings, emphasizing customer care and service, includinfppnew employees, one
conducted in-person by area managers, and trainings customizediVatual employees’ level
of customer interaction.A(n. SUF{T11-14; Resp.Am. SUF 1111-14.)
The Incident

At approximately 3:45 p.m. on June 9, 2016, Mr. Pinckney brought his black 2010 Dodge
Charger to a Pep Boyear his wife’place of employment North Charleston to have the front
right tire repaired becaustewas losing air antie believed he ran over a nail. (Am.S{ 17-
19, 27; Resp.Am. SUF 1Y 17, 19, 27; Ex. D, K. Pinckney Dep. 42:14-23.)

After arriving at the North Charleston Pep Boys, Mr. Pinckney was serwcéaision
Morton, Service Manager of the stor@dm. SUF{120-22; Resp.Am. SUF 1120-22.) Mr.
Pinckney told Mr. Morton that he needed a plug in the front right tire and Mr. Morton asked Mr
Pinckneyfor his contactinformation and the make and model of tes which Mr. Pinckney
provided. Am. SUFY23; Resp. Am. SUF § 23.Mr. Morton also asked/r. Pinckney to pull his
carup to SrviceBayOne (Am. SUFY24; Resp. Am. SUF § 24.) After Mr. Pinckney pulled his
carinto, rather tharup to, Bay One, Mr. Mortonallegedly said toMr. Pinckney “You people
don'’t listen.” Am. SUFY 25; Resp. Am. SUF { 25.) Shortly thereafter, Mr. Pinckjaaghis
keysto Mr. Morton, who placed them in an envelope mndicated havould notify Mr. Pinckney
when the car was readyAm. SUFY 26; Resp. Am. SUF { 26.) Mr. Pinckribgnwalked to his
wife’s place of work approximately two minutes awayAm. SUF{ 27;Resp. Am. SUF  27.)

Mr. and Mrs. Pinckney returned to Pep Boys that evening around 7:0@Gpwinich time

Mr. Morton allegedlystated‘Oh, it's you again.”(Am. SUF{128-29; Resp. Am. SUfY28-29.)

* Some statement®notained within tie parties’ statements of faeteallegationsof fact

Inasmuch asaid statementsre presentednd affirmedas testimony or allegationas opposed to
facts,theyaresubtly disputed. Howevebgecausehese disputed facts provide important context,
they shall be included herein for backgroundomsesandspecifically designated as either
allegationor testimony



At that time, Mr. Mortordirected the service technicig®cott Wurschetp examine the
Pinckney’s catire. (Am. SUFY 30; Resp. Am. SUF { 30.) The Pinckneys observed their car on
the lift in ServiceBayOne. Am. SUFY 31; Resp. Am. SUF  31.)

Mr. Wurschettestified that he@xamined théire and found it was punctured, such tihat
could not be inflated because air would rush out as fast as it could be pump&chirSUF
11 32° 37.) He also testified he noticed both front tires were low on se#e recommended
replacing the two frot tires (Am. SUFY33-34.) Mr. Morton told Mr. and Mrs. Pinckney they
neededour new tires. Am. SUFY 41; Resp. Am. SUF § 41.) Mrs. Pinckney replied they weren’t
there for new tireso which Mr. Mortonallegedlyresponded “I dort’need any f**ing attitude,
and “I'm not doing sh*t for you n***ers.” Am. SUF1142, 43; Resp. Am. SUfY 42, 43.) Mr.
Morton allegedlyfurther statedo Mr. Pinckney: “You got your girl in herefigching at me about
tires,” and then repeatétdm not doing sh*t for you n***ers.” Am. SUFY 44; Resp. Am. SUF
1 44.) Mr. Morton themllegedlytold Mr. Wurschetto “drop [the cal and gef{thaf sh** out of
here.” (Am. SUF{ 43; Resp. Am. SUF 1 43.)

Mr. Wurschettestified that Mr. Morton told him to fill the tire with asohe put a plug in
the tirebefore doing so, since it would not otherwise hold ahm.(SUF{ 35-37) Mr. Wurscher
lowered the Pinckneys’ car and drove it out of the service ay. SUF Y 39; Resp. Am. SUF

1 39. He testifiedhis work took about two minutesArfr. SUFY 40;Resp. Am. SUR 40.

® Plaintiffs assert in paragraphs 32-36 and 38 of their Resp. Amtt&iFr. Wurscher's
statements are disputed but, in explaining further, they affirm that Defiendacitation of Mr.
Waurscher’s testimony is accuratéResp. Am. SUM[T32-36 and 38.Because Plaintiffs’ Motion
for Sanctions (ECF No. 37), which included a request tkesthie deposition testimony of Scott
Wurscher, was denied (ECF No. 45), and because this Court finds the statementedontai
paragraphs 32-36 and 38 of DefendaAts. SUFare consistent with the transcript of Mr.
Waurscher’s deposition (Def.’s EE), paragraphs 32-36 and 38 of DefendaAts. SUFwill be
deemed undisputed for purposes of this Motion.



Inside,Mrs. Pinckrey spoke tca womarand a main the retail areand askedor thePep
Boys’ complaint hotlingphone number, so she could file a complaint against Mr. Mor#m. (
SUF Y 45; Resp. Am. SUF | 45ThereafterMr. and Mrs. Pinckney got itheir car and left Pep
Boys. (Am. SUFY 46; Resp. Am. SUF  46Tjheywere able to drive home safelfAm. SUF
1 46; RespAm. SUFT 46.) Plaintiffs never paid for any service from Pep Boys on June 9, 2016.
(Resp. Am. SUF 1 5&ef.’s Resp PIs.” Addtional Disputed Material Fac#58.)

Approximately one week later, Mrs. Pinckney told her coworker that Pep Bpased
the tire. Am. SUFY 58; Resp. Am. SUF 1 58.) On July 24, 2G&8y-five days laterthe
Pinckneyseplacedhe two front tires. Am. SUFY 49; Resp. Am. SUF 1 49.) Mr. Pinckney had
to put air in the tire at least ondaringthatforty-five-daytime period though he could not recall
when. Am. SUFT 48; Resp. Am. SUF | 48.)

The Hotline Complaint

Later in the evening of June 9, 2016, after the PinckneyRégftBoysMrs. Phckney
called the hotline to repotiie Pickneys’ encounter with Mr. MortonArf. SUFY 50; Resp. Am.
SUF{ 50.) The complaint wasorwardedto Pep Boys'Area Director Shane Helton(Am. SUF
1 51; Resp. Am. SUF { 51.) Mr. Helton and Mrs. Pinclexehanged voicemailmtil June 15,
2016 butwere never able tpersonally speak to one anotheAm( SUF{{52-54; Resp. Am. SUF
1952-54.) After three days of inactivityPep Boys closed Mrs. Pinckney’s complaint on June 18,
2016. Am. SUFY 55; Resp. Am. SUF 1 55.) Mr. and Mrs. Pinckney both testified Mr. Morton
was the only person at Pep Boys who treated them differently because ofdbeifara. SUF
1 56; Resp. Am. SUF {/ 56.) At some point, Mr. Moronesse&®ep Boys'electronic complaint
filing system and falsely accus#te Pinckneys of threatening tol khim. (Resp. Am. SUF | 55
II. Summary Judgment Standard of Review

Under Federal Rule of Civil Procedure 56(a), a court shall grant summary joidgime



the pleadings, depositions, answers to interrogatories, and admissions on file, ioijlettner
affidavits, if any, show that there is no genuine [dispute] as to any méaetiaind that the
moving party is entitled to a summary judgment as a mattanof Celotex Corp. v. Catrett

477 U.S. 317, 322 (1986); Fed. R. Civ. P. 56(a). “If the moving party meets its burden, the
burden shifts to the nonmoving party to go beyond the pleadings and come forward with specifi
facts showing that there is a genuine issue for tridhhtini v. Fuentes/95 F.3d 410, 416 (3d
Cir. 2015) (internal citations and quotation marks omittddjerefore, in order to defeat a
motion for summary judgment, the non-movant must establish that the disputes are both (1)
material, meaning concerning facts that will affect the outcome of the isseesuti$tantive

law; and (2) genuine, meaning the evidence must be such that a reasonable jury coudd retur
verdict for the nonmoving partyAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).
“Although the initial burden is on the summary judgment movant to show the absence of a
genuine issue of material fact, ‘the burden on the moving party may be discharged b
“showing”—that is, pointing out to the district courthat there is an absence of evidence to
support the nonmoving party’s case’ when the nonmoving party bears the ultimate burden of
proof.” Singletary v. Pa. Dep't of Corr266 F.3d 186, 193 (3d Cir. 2001) (quotelotex 477

at 325). “[A] nonmoving party must adduce more than a mere scintilla of evidenceawvoits f
and cannot simply reassert factually unsupported allegations contained indiagsp

Williams v. West Cheste891 F.2d 458, 460 (3d Cir. 1989) (citation omitted). Accordingly,
summary judgment is mandated “against a party who fails to make a showingestitbci
establi§ the existence of an element essential to that party’s case, and on which thaillparty
bear the burden of proof at trialCelotex 477 U.S. at 322*At the summary judgment stage of
proceedings, courts do not ‘weigh the evidence or make credibility detelwnsabut, instead,

leave that task to the fafihder at a later trial if the court denies summary judgmeHalsey v.



Pfeiffer, 750 F.3d 273, 287 (3d Cir. 2014) (quotketruzzi's IGA Supermarkets v. Darling-
Delaware Co0,.998 F.2d 1224, 1230 (3d Cir. 1993)).
IV.  Discussion

Defendant’'aViotion for Summary Judgment contains three arguments. First, Defendant
argues PlaintiffsRace Discrimination Claimgnder 42 U.S.C. 88 1981 and 1982 fail as a matter
of law because Plaintiffs receivétk serviceghey requested(Def.’s Mot. Summ. J. 3, ECF No.
33-1) Second, DefendamarguesSummary Judgment should be grantedPtaintiffs 43 P.S.

8 955PHRA Claim because Plaintgfwvithdrew that claim.(Def.’s Mot. Summ. J. 6, ECF No. 33-
1.) Finally, Defendant argues Summary Judgment should be granteBlastiffs requesfor
punitive damages because Defendant is not vicariously liable for the condu@roplts/ee as
Defendant madgood faith efforts to comply with Federal Amiscrimination laws.(Def.’s Mot.
Summ. J. 7, ECF No. 33-1))

A. Plaintiffs’ 42 U.S.C. 88 1981 and 1982acial Discrimination Claims

Plaintiffs allege that Defendais liable for its employee’s racially discriminatory behavior
becausasaid behavior interferedith Plaintiffs right to makeand enforce contracts violation of
42 U.S.C. 88 1981 and 1982. (Compl. 11 20, Z&jendantounterdhatit servicedPlaintiffs’
car, so Plaintiffs right to contract was not denied atieir race discriminationlaims therefore
fail as a matter of law. (Def.’s Mot. Summ. J. 3, ECF No. 33-1.)

“Although not identical, the requisite elements of claims under 88 1981 and 1982 are quite
similar.” Brown v. Philip Morris Inc.250 F.3d 789, 797 (3d Cir. 20013ection B81 provides
that“all persons... shall have the same right ... to make and enforce contracts ... as is enjoyed by
white citizens.” 42 U.S.C. § 1981(a) (emphasis adddgilevant here§ 1981does not limit
itself, or even refer, to employment contractsdmbraces all contracts and therefore includes

contracts by which.[one]... provides service to anotheBrown v. J. Kaz, In¢581 F.3d 175,



181 (3d Cir. 2009).Section 882 provides that[a]ll citizensof the United States shall have the
same right...ass enjoyed by white citizens...to inherit, purchase, lease, sell, hold, and convey real
and personal property.” 42 U.S.C. § 1982. In cases involving race discrimination, the Third
Circuit has consistently applied the burden shifting analysis outlined by the Su@mnt in
McDonnell Douglas Jones v. Sch. Dist. Of Phila98 F.3d 403, 409 (3d Cir. 1999) (applying
theMcDonnell Douglas framework to § 198iscriminationclaims);, Pamintuan v. Nanticoke
Memorial Hospital 192 F.3d 378, 385 (3d Cir. 1999) (“We analyze section 1981 claims under the
familiar McDonnell Douglasshifting burden framework used in Title Vllsgrimination cases.”)
As such Plaintiff must first establish grima faciecase.McDonnell Douglas411 U.S. at 802.
This Court Wil address Plaintiffs8§ 1981 and 198&ace discrimination claimseriatim

1. 8§ 1981Claim

To succeed in their 8 1981 claimaktiffs mustfirst establisha prima faciecase of race
discrimination. McDonnell Douglas411 U.S. at 802. To make oupama faciecasethey“must
allege facts in support of the following elements: (1) [that plaintiff] is a menflzeraxial
minority; (2) intent to discriminate on the basis of race by the defendant3jadidgrimination
concerning one or more of thetiaties enumerated in the statute[,] which includes the right to
make and enforce contractBrown v. Phillip Morris, Inc. 250 F. 3d 789, 797 (3d. Cir. 2001).

Defendant, in its Answer to Plaintiffs’ Complaint, initially disputed the first elérokn
Plaintiffs’ prima faciecase—Plaintiffs’ rac—as well as the second elemgévit. Morton’s racial
animus as evidenced in his manner of speaking. (Answer {1 4, 17-23.) Hd)efeadant later
conceded the first element and did not actively dispute the second in its Motion for Summar
Judgment. Am. SUFYY 15, 25, 42-44.)With respect to Plaintiffs’ 8981 claim, @fendant’s

Summary Judgment argument exclusivayncernghe third element of Plaintiffgorima facie

® McDonnell Douglas v. Greed11 U.S. 792, 802 (1973).



case: the infringement of Plaintiffs’ gexted right to contractDef.’s Mot. Summ. J. 3-6, ECF
No. 33-1.)

As set forth at greater length abowesupport of its argument that Pep Boys serviced
Plaintiffs’ tire on June 9, 2016, Defendant asserts that:

- The tire in question could not hold air at the time it waSefendant’s service bay

- Mr. Wurscher, the technician who performed the work, plugged the tire;

- After Mr. Wurscher performed the work, the tire held air;

- The Pinckneys drove the car home safely after leaving Pep Boys without having to
inflate the tire with additionair;

- The Pinckneys did not replace the tire for another fividays and,
- Mrs. Pinckney told her coworker that Pep Boys plugged the tire.
In opposition to Defendaistargument, Plaintiffs assert that:

- The tire was not plugged;

- Mr. Pinckney had to put air in the tire at least once before the Pinckneys replaced the
tire forty-five days later

- Mr. Morton said he wouldn’t “[do] sh*t” for the Pinckneyand,

- Pep Boys coulchot provide a transaction record showing the Pinckneys’ tire was
repaired

The parties’ assertions regarding whether Plaintiffs’ tire was serareerelatedo a
material issue: the third element of Plaintiffisima faciecase—whetherPlaintiffs’ protected right
to contract was infringedLiberty Lobby, InG.477 U.Sat248;Natale v. Camden Cnty. Corr.
Facility, 318 F.3d 575, 580 (3d Cir. 2003) (factual dispute is material if it bears on an essential
element of the plaintiff's claim).” Because there is a dispute ashie material issue, summary
judgment for Defendant cannot be granted urles€ourt finds that the dispute presented by

Plaintiffs is not genuine, meaning a reasonable jury could not find for the fdaimtiler the fats



as presentedNatale 318 F.3cat580 (“A factual dispute is . genuine if a reasobée jury could
find in favor of the nonmovingarty.”). Defendant provided testimonial evidence that the tire
could not hold airthatMr. Wurscher plugged the tire, atfthtMrs. Pinckney told her coworker
thatPep Boys fixed the tire. Plaintiffs provided testimonial evidence that the tireolveespaired
andthat itcontinued leaking after they left Pep Boys.

“In considering ...a motion for summary judgment, weaw the underlying facts and all
reasonable inferences therefrom in the light most favorable to the party oppesmgtion’
Blunt v. Lower Merion School DisZ67 F.3d 247, 265 (3d Cir. 2014)) (quotation omitted).
Applying this standard, this Court concludes a reasonable juror could find that Rl@iraife
away from Pep Boys with thetire in the same condition it was beforethey arrivedat Pep
Boys. This presentsa genuinessueof materialfact aboutwhether Plaintiffs received service fino
Defendantand thuswhether Plaintiffsprotected righto contract wasmfringed. Therefore this
Court denies Defendant’s Summary Judgment Motiahratates to Plaintiffs’ 81981 racial
discrimination claim

2. 8§ 1982Claim

“Theelementf a claim undeg 1982are (1) defendant's racial animus; (2) intentional
discrimination; and (3) deprivation of plaintiff's property right based upon r&ampbell v.
Koslosky No. 06-3494, 2007 U.S. Dist. LEXIS 148820 (E.D. Pa. Feb. 28, 200Q)iting
Brown v. Philip Morris, Inc.250 F.3d 789 (3d Cir. 2001)Rlaintiffs’ § 1982claim fails on the
third element.

When Plaintiffs went to Pep Boys, they specifically sought to contract Ewes, not for
property. Indeed, as expressed by Mrs. Pinckney, they were “not [there] for tireseW Def.’s
Ex. C, C. Pinckney Dep., 46:14-15 Plaintiffs came to have their tire repaire(Def.’s Ex.C, C.

Pinckney Dep., 46:15-1®ef.’s Ex.D, K. Pinckney Dep., 42:149. Because Plaintiffs at no time

10



sought to contract with Pep Boys for real or personal property, and because § 1982 heotects t
rights of “[a]ll citizens”to deal in ‘feal and personal propestyPlaintiffs cannot establish the tHi
element of theiprima faciecase under 8982. So their § 1988aim fails as a matter of law42
U.S.C. § 1982.See alscity of Memphis v. Greend51 U.S. 100, 120-22 (198(listing cases
that broadly define the scope of § 1982, but all in teshpoperty rights)Campbel] 2007 U.S.
Dist. LEXIS 14898at*20 (dismissing a 8982 claim that did not allege deprivation of a property
right); Clark v. State Farm Ins. CaNo. CIV. A. 89-0977, 1989 WL 104833, at *3 (E.D. Pac.
15, 1989)dismissing a 8982 claim that did not allege deprivation of a property right).
Therefore, with respect ®laintiffs’ § 1982 claim, Defendant’s Motion for Summary Judgment
shallbe granted.
B. PHRA Claim

Defendant moves for Summary Judgment on Plaistiitracted PHRA claim(Def.’s
Mot. Summ. J. 6-7, ECF No. 33(diting Pls.’Resp. Def.’s First Set Interrgg Because
Plaintiffs withdrew saidclaim, Defendant’s associatecokibn is moot and will be denied as such.

C. Punitive Damages

Plaintiffs seek$7,000,000 in punitive damages in connection widir race discrimination
claims (Compl. 6.) Defendant mves for summary judgment on the issue of punitive damages,
arguing it is not vicariously liable for Mr. Morton’s behavior because, throggmployee
training programsDefendant madgood{aith efforts to avoid such behaviby its employees
(Def.’s Mot. Summ. J. 8, ECF No. 33-1.) In support of its argument, Defepdes@nts evidence

of its antitdiscrimination policies and programendcitesto Kolstad v. Am. Dental Ass 627

’ Plaintiffs confirmed withdrawal of their 43 P.S. § 955 claim on page thirteen oBtfieiiin
Opposition to Defendant’s Motion for Summary Judgment. (ECF No. 39.) Said motion is
therefore dismissed with prejudice.

11



U.S. 526 (1999) anRidley v. Costco Wholesale Cor@17 F. App’x 130 (3d Cir. 20079r the
proposition that punitivdamagesre not warranted under the circumstances of this case.

In relevant partKolstadstands for the principle that where an employer makes a good-
faith effort toeducate itself and its employees on federaldistiriminationlaws by creating and
implementing antdiscrimination programs, those employers should not be held vicari@aisby
for punitive damages due the errantliscriminatorybehavior of even a managerial employee.
527 U.S. at 542In Ridley, the Third Circuitheld that an employer made a gdadh effort when
it “maintained policies against discrimination dmatassment and an Open Door policy for
reporting complaints of discrimination or harassment, ... trained new supervigorespect to
[the employer'sharassment complaint policy and provided supervisors with detailed materials
regarding the supervisarobligation to address discrimination issues, ... [drahed its...
managers with regard to handling complaints of discrimination and instructedensittzat such
complaints were to be taken seriousI217 F. Appk at 137-38(citing Kolstad 527 U.S. at 542).

Plaintiffs herealso citeKolstadandRidley?® but with different emphasis. (Pls.’ Br. Opp’n
Def.’s Mot. Summ. J. 13.) Plaintiffs emphasize that an employer may only be reiowsty
liable for the discrimination of its employee if the emplyeas a manager and was acting in the
scope of his employmentd. Defendant does not dispute that Mr. Morton was aesng service

managernor does Defendant dispute that Mr. Mortaas actingn the scope of his employment.

8 The plaintiff inRidleyargued the employer’s inadequate investigation into his discrimination
complaint created a genuinsu of fact as to whether the employer made a good faith effort to
implement and enforce its amttiscrimination policy. 217 F. App’x at 138.indlar facts exist
herewith respect to Mrs. Pinckney’s hotline complaint since she and Defendan Oextor,
Mr. Helton, only traded voicemails and never actually spoke. But the Third Cemdted that
argument, holding that maintenance and implementation of a policy and progranmegastad

Id. Likewise, while Mr. Morton’s manipulation of the electronic record of Mrs. kieg's
grievance may be indicative mfadequate investigation, it does not negate the existence and
implementation of Defendant’s astiscrimination policy and program and it does not netjae
fact that Mrs. Pinckney was able to file a grievance, and have Defendant’'s AeetoDinot only
respond but follow up.
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However, the manager and scope of employment requirements articuldt@dtadandRidley
and cited by Plaintiffs are necessary but not sufficient conditions for vicaralgy of an
employer Kolstad 527 U.S. at 544-45 (articulating other, independent, pblsedconditions
for vicarious liability). Thus, Plaintiffs’ manager and scope of employment argument is not
sufficient.

Plaintiffs additionally rely uporArguello v. Conocanc. for the proposition that the
restrictiverespondeat superiaules that apply in employment discrimination cases do not apply
or are more relaxed in public accommodations discrimination cases. (Pls.” Bn.[yfps Mot.
Summ. J. 134 (citing 207 F.3d 803 {5Cir. 2000)). Plaintiffs also citeArguellofor the
proposition that an employer may be found vicariously liable under general agengygsinc
(Pls.” Br. Opp’n Def.’s Mot. Summ. J. 14.)

Thedistinction articulated i\rguello between employment discrimination and public
accommodations discrimination is not based on any law which is binding in this CROuUit~.3d
at 810-11. Moreover, the rationale and policy consideration upon which the Supreme Galirt reli
in Kolstad—that of encouraging employers to maintain and implemendgdrimination policies
and programs—apply the same in employment discrimination cases and in public
accommodations discrimination cases.

The FifthCircuit’s discussion of general agency principle#rguellodoes not suggest
that agency, by itself, is sufficietd impose liability. 207 F.3d at 807-08. Furthermore, the
Supreme Court, iKolstad took generahgency principles into account when it decitieat
employers who make good-faith efforts to comply with the law should not be helousdsri
liable forthe discriminatory behavior dfieir employes. 527 U.S. 526, 544(l] t is

improper ordinarily to award punitive damages against one who himself is personattgmt and

® Plaintiffs neglected to add a pincite and erroneously refer to Conoco as “Conono.”
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therefore liable only vicariousH).(citing Restaément (Second)f Torts 8909 (1979) (duplicated
in Restatemenfsecond) of Agency § 217C (2010)). The Supreme Court considered an
employer’s good faith efforts at compliance with federal-drsicrimination law to be evidence
that the employemever acted with reckless disregard of federally protected rigfhts.

The undisputed facis this caseshow thaDefendanmade good faith efforts to conform
to applicable federal law by créa andimplemening a relevant Code of Conduct, policies, and
training programs. Defendant maintains a Code of Conduct requiring respect dadyconrthe
part ofall employees. Defendargquires its employees to complete various customer service
trainings, whichreview Defendant’s policies against harassment and discrimination. Defendant
has a system in place for reporting grievances and it encourages diaactonanagers teport
all incidents of discrimination and harassment. In light of Defendant’s fgathdefforts to
prevent thekind of intolerable racial animus allegddlefendant may not be held vicariously liable
for punitive damages for Mr. Morton’s actions. Defendant’s Motion for Summary Judgvite
therefore be granted with respect to Plaintiffs’ request for punitive dahage
V. Conclusion

For the foregoing reasori3efendants Motion for Summary Judgment shall be granted in
part and denied in part. An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, |l
C. Darnell Jones, Il

19 plaintiff did not successfully oppose or dispute any facts relevant to Defenlfaiion for
Summary Judgment on the issue of punitive damages. Plaintiffs therefore faledlttes their
burden with respect to that issuantini v. Fuentes/95 F.3d 410, 416 (3d Cir. 2015) (“If the
moving party meets its burden, the burden shifts to the nonmoving party to go beyond the
pleadings and come forward with specific facts showing that there isiagessue for trial.”)
(internal citations and quotationarks omitted).See als®upra nn.2, 3.
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