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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COPIA COMMUNICATIONS, LLC,
CIVIL ACTION
V.
NO. 16-5575

AMRESORTS, L.P., et al.

MEMORANDUM RE: SEAWIND’'S MOTION TO LIFT ENTRY OF DEFAULT AND
TO DISMISS AND PLAINTIFF'S MOTION FOR DEFAULT JUDGMENT

l. Introduction

Plaintiff Copia Communications, LLC (“Plaintiff”), a Massachusetts limited liabilit
company, brings this action against defendants AM Resorts, L.P., a Pennsyhadadh li
partnership (“AMR”), and Seand Key Investments Limitedy Jamaican company (“Seawind”)
for alleged breach of contract and associated'tartsing out of an agreement between Plaintiff
and Seawind for the provision of internet services by Plaintiff (the “Cdfitietdwo of
Seawind’s Jamaican hotels, Secrets St. James Montego Bay and Secretkiildviontego
Bay (the “Resorts”). §eeECF 11, Amended Complaint, “ComplseeECF 1, Ex. E, Contrakt

Before the Couris Plaintiff's motion for the entry of defauliggment, filed on April 3,
2017, against Seawind (ECF 18, “PIl. Mot”), and Seawind’s response, alsecincludes a
motion to dismiss the Amended Complaint for lack of personal jurisdiction, pursuant talFede

Rule of Civil Procedure (“F.R.C.P.”) 12(b)(2), and for insufficient service of pspgessuant to

! In the Amended Complaint, Plaintiff alleges (1) breach of the covenant of gtodridi

fair dealing, (2) promissory estoppel/detrimental reliance, (3) unjustheneint, (4) fraud and
deceit, (5) negligent misrepresentation, (6) accounting, and (7) civil consp{@esnpl. 9 1 (b)-

(h).

2 Also pending in this Court is AMR’s motion to dismiss the Amended Complaint (1)
under the common law doctrine fof um non conveniens, (2) on the basis of international
comity, and (3) for failure to state a claimrpuant to F.R.C.P. 12(b)(6), (ECF 13), which the
parties have fully briefed (séeCF 18, 21, 41). However, the Court wéfrain from rendering a
decision on that motion until it has been determined whether Plaintiff has properly serve
Seawind within thirty days dhe attached Order.
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F.R.C.P. 12(b)(5). (ECF 23, “Seawind Opp’nBlaintiff filed its reply and opposition to
Seawind’s motion to dismiss on May 1, 2017. (ECF 24, “PI. Reply”).

Plaintiff subsequently filed a request for default against Seawind on April 12, 2017,
which the clerk of court entered that same dayhe default was entered based upon the
affidavit of Plaintiff's counsel in this case, Philip.[@iordano (ECF 20-1, “Giordano Aft.”),
which stated, in pertinent part,

(1) On December 16, 2016, a bailiff engaged by Plaintiff's Jamaican counsel
“served the Summons and Complaint upon an individual identified as Eyon
Minto [“Minto”], Security Coordinator of Defendant Seawjnd Jamaica and
who has been designated by Jamaican law to accept service of process upon
the Defendant (Giordano Aff.q 3)

(2) On February 22, 2017, a bailiff engaged by Plaintiff's Jamaican counsel
“served the Summons and First Amended Complaint upon an individual
identified as lan McKell[ar[*McKellar’], Assistant Security Manager of
Defendant Seawind, in Jamaica and who has been designated by Jamaican law
to accept service of process upon the Defendaid.™ @)

(3) A document labeled “Proof of Sereitwas attached to the Affidavit as to
both Minto and McKellar, and a box was checked next to the statement

3 It is worth briefly describing the distinction between an entry of default anfhalide

judgment. F.R.C.P. 5&escribes a straightforward tvetep process for obtaining default
judgment. The first step, entry défaultpursuant to F.R.C.P. 55(a)s‘a ministerial matter
performed by the clerk and is a prerequisite to a later default judgment. No rsateeded and
no order of court is involvedlf the default judgment is properly requested and the claior ia f
sum certain, the clerk proceeds to the second step, entry of a default judgneraripto
F.R.C.P. 55(b)(2)] for damages and costs. Such situations are rare, however, and in the vast
majority of cases, a judicial determination is necessary talece extent of the injury or the
valuation of the plaintiff's loss. Entry of default and entry of default judgment are thus
conceptually and procedurally distinct.” Nationwide Prop. & Cas. Ins. Co. v. Jarid/08-
00153, 2008 WL 2762375, at *1 (M.D. Pa. July 11, 2008) (internal quotations and citations
omitted).

Accordingly, that Plaintiff filed its motion for default judgment, pursuant to FRR.C
55(b)(2), prior to filing a request for default, pursuant to F.R.C.P. 55(a), makessthis ca
procedurally cumbersome. However, because Plaintiff mistakenly prergathoeéd for
default judgment, we will construe Seawind’s response as a motion to lift thet defastiant to
F.R.C.P. 55(c), and also to dismiss the Amended Complaint.
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indicating that each was “designated by law to accept service of process on
behalf of [Seawind].” Il., Ex. A & B).

(4) Seawind had “failed to fileessponsive papers to the Plaintiff's pleadings and .
.. such time has expired for the samdd. { 6).

Notwithstanding this representation to the clerk of court, for the followingmsaghe
Court finds that Plaintiff did not properly serve Seawiithereforethe entry of default is void

SeeGold Kist, Inc. v. Laurinburg Oil Co., Inc756 F.2d 14, 19 (3d Cir. 1985) (The entry of

default “when there has been no proper service of the complaarforsiori void, and should be

set aside.”); seestd Grant Entm’t Group, Ltd. v. Star Media Sales, 988 F.2d 476, 493 (3d Cir.

1993) (holding that a default will be set aside if it was not properly entered). oLinev@ll not,
at this time, dditionally grant Seawind’s motiai dismisgshe Amended Comalintfor
improper service, pursuant to F.R.C.P. 12(bgbice“there exists a reasonable prospect that

service may yet be obtainedSampath v. Concurrent Techs. Corp, 227 F.R.D. 399, 401 (W.D.

Pa. Apr. 20, 2005)
Il. Seawind Was Not Properly Served
The Court first analyzes whether Plaintiff has satisfied its burden of yitiofespect to

the validity of service, and concludes that it has 18#eGrand Entm’t Group, 988 F.2d at 493

(“[T]he party asserting the validity of service bears the burflproof on that issue)”
a. Compliance with the Contract
The parties initially dispute whether Section 18.3 of the Contract displaces the
requirements of F.R.C.P. 4, which typically governs service of process. Section tt#3 of
Contract explicitlyprovides that, in the event of litigation between the parties,
“[ s]ervice of any legal proceedingsoncerning oarising out of this Agreement
shall be effected by causing the same to be delivered to the statutory agent or

company secretary of the party tdbe served at its registered officeor at such
other address as may from time to time be notified in writing by the party



concerned. Until further notice, the respective addresses for the partidzesisl
first set forth above.”

(ECF 1, Complaint, Ex. E, Section 18.3) (emphasis added).

Seawind argues that where, as h#re parties to a contract expressly agree on a manner
of service, the contract control§Seawind Opp’n at 8)Accordingly,Seawind argueservice
was improper here because Plairfaifed to comply with Section 18.3 of the ContraPlaintiff
does not meaningfully dispute that it did not serve Seawind in accordance with the provision of
the Contract(seePI. Mot. at 8-9), but rather argues that Section 18.3 of the Contract does not
necessarily displace the operatafr-.R.C.P4. (d. at9).

As Seawindpoints out, there is some support in this Circuit for the préipagihat a
contractual provision designating a method of service trumps F.R.C.ReZe.& Aviation

Exch. Corp. v. Nightclub Mgmt. & Dec., LLC, 08533, 2009 WL 605397, at *2 (D. Del. Mar.

10, 2009) (“conformity to Rule 4 is not required where the defendant agrees to ariiadterna
method of service”)However,the Court need not decidais issueas a matter of lawt this
time, since, as discussgdra, Plaintiff has failed to comply witkither the Contracor with
F.R.C.P. 4.

As to the Contract, the record is clear that neither Minto nor McKellar Visiatatory
agent” or “company secretaryor Seawind. $eeECF 23, Ex. A, Declaration of Emilio Huhn,
“Huhn Decl.” 1 8, 1B In fact,Seawind’'scorporate recordsdicated that Michael Andrew
McMorris—the signatory to the Contracis-the*companysecretary (SeeSeawind Opp’n,
Ex. B-2).

The record is equally clear that “Lot 13, Rosemount, Montego Bay, Saint James,
Jamaica’(“Lot 13")—the property at which Plaintiff purportedly served Seawind—is not

Seawind’s “registered office According to the uncontroverted evidence in the record, Seawind



does not even “own, lease, use or otherwise conduct any operations,” at Lot 13, let albag use i
its “registered office.” (Huhn Decf{} 14). According to its corporate records, Seawind’s
“registered office” is located at “Lot A59 Freeport, Montego Bay, Ste3affiot A59”). (Id.).
Seawind concedes tha0 A Chelsea Avenue Kingston, JAMAICA,” the address listed on page
one of the Contract as Seawind'’s place of busimeaghave alternativelypeen an appropriate
location at which to effeervice. (Seawind Opp’n at 9-10). There is no evidence, however,
that Plaintiff didserveor attempted to serve Seawind at either of these locations.

Accordingly, the Court finds that Plaintiff failed to properly serve Seapurduant to
the terms othe Contract.

b. Compliance with F.R.C.P. 4

Seawind alternatively arguesnd the Court finds, that even if F.R.C.P. 4 governs the
provision of service in this case, Plaintitisfailed to demonstrate that gerved Seawind in
satisfaction of that rule.

Pursuant to F.R.C.R(h)(2), service of a corporation outside of the United States shall be
made “in any manner prescribed by Rule 4(f) for serving an individual, except patsivery
under (f)(2)(C)(i).” F.R.C.P. 4(f) provides for service, in pertinent part,

(1) by any internationally agreed means of service that is reasonably calculated to
give notice, such as those authorized by the Hague Convention on the Service
Abroad of Judicial an&xtrajudicial Documents;

(2) if there is no internationally agreed means, or if an international agreeifoarg a
but does not specify other means, by a method that is reasonably calculated to

give notice . . .

(A) as prescribed by the foreignuwary’s lawfor service in that country in an
action in its courts of general jurisdiction.



Jamaica is not a signatory to the Hague Convefitidncordingly, “there is no
internationally agreed means within the language of 4(f)(B).”Service may therefore be made
as appropriate under Rule 4(f)(&), and this Court must determine if service was properly

effectedsuch that it satisfiedamaican lawSeee.q, ISPEC, Inc. v. Tex R.L. Indus., Inc., No.

CIV. 12-4339, 2014 WL 4162858, at *5 (D.N.J. Aug. 20, 2014) (holding that, under Rule
4(h)(2), effectiveness of service depends on requirements of Taiwanese law)

Under Jamaican law, service of process is governed by the Jamaican Civil Procedure
Rules(“Jamaican Rules?)which providein relevant part

Rule 5.7:Service on limited company

Service on a limited company may be effeeted

(a) by sending the claim form by telex, FAX, prepaid post, courier deliverybe ca
addressetb the registered office of the comparty

(b) by leaving the claim form at the registered officeof the company

(c) by serving the claim form personatiy any director, officer, receiver, receiver
manager or liquidator of the company

(d) by serving the claim form personatiy an officer or manager of the companyat
any place of business of the company which has a real connection with the claim; or

(e) in any other way allowed by an enactment.
(SeeECF 23, Ex. C1, Declaration of D. Bamin Thomas (“Thomas Decl.Y},49)(emphasis
added).Seawindargues that Plaintiff failed to comply with any of the acceptable methods of

service detailed in Rule 5.7.

4 SeeServing Papers, U.S. Embassy in Jamditta;//im.usembassy.goviicitizen

services/localesourcesf-u-s<itizens/notariepublic/servingpagers/(last visited June 12,

2017)
5

Plaintiff points out that Jamaican Rule 5.16 also allows for—but does not require—
service to be effected through a contractually agreed u@eeTbHomas Decl] 53 (“Service of
a claim form by contractually agreed medl.”)). Accordingly, Plaintiff's failure to comply with
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First, for the reasons statedipra II.A, Seawindcorrectlyargues thaPlaintiff did not
“send the claim form to” or “leave the claim form at” Seawirfdegistered officé, Lot A59, in
satisfaction of Rule 5.5(a) or (b). (Seawind Opgtri213; Jamaican Rule 5.7(#b)).°

Second, Seawinalso correcthargues that Platiff did not serve the Amended
Complaint personally on “any director, officer, receiver, receimanager or liquidator” of
Seawind or on any “officer or manager” of Seawimdsatisfaction of Rule 5.5(c) or (d).
(Seawind Opp’rat 12-13). Minto and McKlar—the only two individuals who were served in
this case—arenot, by their own sworn statementgfficer[s] or manag€s]” of Seawind. $ee
ECF 27 Ex. CY 5; Ex. D | 5).This statement was reiterated by Mr. Huhn, the manager of
Seawind’s Resortsyho declaredhat both Minto and McKellaare “midlevel employees at the
Resorts” and that “neither of them are officers or managers|[.]” (Huhn D8gl.

Seavind has submitted the DeclaratiohEmile Leiba (ECF 23, Ex. B “Leiba Decl.”),
Seawind’s retained local Jamaican counsélp declareghat “[b]Jased on Mr. Huhn’s
description of Mr. Minto and Mr. McKell[ar]'s job responsibilities at Seawindpjpears that
Jamaican courts would hold that service of the summons and complaint on Mr. Minto, and
service of the summons and amended complaint on Mr. McKell[ar], does not constitute service
on Seawind as Messerblinto and McKell[ar] do not exercise supervisory control which
reflects the general policy of the company, nor do theycise any control over areas of general
administration of the company.” (Leiba Def{}8-10 (citing Huhn Decl{5, 6)).

Plaintiff rebuts these assertions only wtitle Declaration of Kereene SmECF 2412,

“Smith Decl.”), Plaintiff's Jamaicartounsel, who states, without substantiation, that

Section 18.3 of the Contract, explained supra, does not foedtsaability to otherwise
demonstrateompliance with the Jamaican Rules.

e Plaintiff seems to rest entirely @ubsectia (b) of he JamaicaRule as its basis for
contending that service was progdiected. (PI. Mot. at 8)
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“[a]ccording to my understanding, information and belief, the service of process .nd gas,
proper service of process upon Seawinddoordance with the law and rules of Jamaica which
permits sernade on a limited company by leaving the relevant documents being served at the
registered address of the companyid. {7, 11). Plaintiff does not, however, submit any
evidence to show either that Minto and McKellar were authorized to accemesen8eawind’s
behalf or that Seawind was served at its “registered offidecordingly, in light of the other
specific evidence, the Court must conclude that Smith’s conclusory avernmeniffecient to
satisfy Plaintiff's burden of proof.SgeleibaDecl. { 11).

Accordingly, Plaintiff has also failed to show it effected service in comgiavith the
Jamaican Rules, anbly extensionF.R.C.P. 4.

II. Legal Consequencef Failure to Serve

Having established that Plaintiff failed to properly serve Seawind, the Caattnext
determine what the legal consequence of that faniltde; namely, whether it should) deny
Plaintiff’'s motion for default judgmentoid the entry of defaulgnd allowPlaintiff additional
time toserve Seawind, or (2) grant Seawind’s motion to dismiss the Amended Complaint,
pursuant to F.R.C.P. 12(b)(5).

District courts possess “broad discretion” when evaluating a motion to dimis

insufficient service of process. Umbenhauer v. Woog, 969 F.2d 25, 30 (3d Cir. Y98&)e a

plaintiff acts in good faith, but fails to effect proper service of processtscang reluctant to

dismiss an actionSeeCharles A. Wright et al., 5B Fed. Prac. & Proc. Civ. 8§ 1354 (3d ed.).

! Seawind also highlights ways in which Plaintiff failed to comply with Jamaicé® Ru

5.5—whichdetails therequired components of a proof of service affidavit—none of which
Plaintiff disputes. $eeSeawind Opp’rat 13-14 Leiba Declf119-20; Huhn Decl. 1 9).
However, the Court neatbt detail any additional ways in whi€haintiff failed to satisfy
Jamaica service requirements, ndetail the deficiencies in the proof of service affidasitice
the Court is already satisfied that Plaintiff failed to properly effect servitteifirst place.
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Rather, courts will elect to quash service and grant plaintiff additional tipeperly serve the

defendant.ld.; see als@ampath v. Concurrent Techs. Corp, 227 F.R.D. 399, 401 (WaD.

Apr. 20, 2005)“[Dlismissal of a complaint is inappropriate whthere exists a reasonable
prospect that service may yet be obtainkdsuch instances, the district court should at most,
guash service, leaving the plaintiff [ ] free to effect proper service.”) fakertation and
guotation marks omitted).

As staed above, Plaintiff had in its possessadiieast one appropriate addrassvhich
to serve Seawindsthe first page of the Contractdicated thaBeawind’'sofficers were located
at “10 A Chesea Avenue Kingston, JamaicaVioreover, as Seawingbints out, Plaintiff had,
prior to the commencement of this action, sent bills to Seawind at Lot A59. (Compl., E4; L, a
Ex. M, at 1).

More troublingly, since the clerk of court’s entry of defaBlgintiff has madeertain
representation® theSupreme Court of Jamaica (where Seawind has filed a declaratory
judgment against Plaintiffjverstatinghe significance of that proceduteFor instancePlaintiff
has requested that the Jamaican action be stayed on the bgdis“{Ré&dintiff] has recently
obtained arkntry of Default against the Claimant in the Pennsylvania Proceedings which is
anticipated to include an award of damages to be asse&EfPlaintiff] will be able to
enforce said Default in [Jamaica] by virtue of doegment (Foreign) (Reciprocal Enforcement)
Act”; and (3)“[t]he existence of the Pennsylvaritatry of Default renderdthe Jamaican action]

nugatory as this Judgment in effect acknowledges that the relevant coetraeen the parties is

8 Seesupra, | at 2 n.3.



at an end and [Seawind] is now indebted to [Plaintiff] imdges for breach of contract.” (ECF
44, Ex. 3 at 1).

These representatioby Plaintiff—which arenot accuratebecause the Court did not
grant Plaintiffs motion for default judgment—are troubling. One might ittiat Plaintiff
intended to use the Jamaican court’s unfamiliarity withritreeacies ofF.R.C.P. 550 its
strategic advantage in the Jamaican actibhat inference wuld be supported e fact that
Plaintiff also toldthe Jamaican court tha, light of the entry of default, “it is unnecessary for
[the Jamaican court] tondergo a trial in order to” determine whether Seawind [sjwe
[Plaintiff] any money arising from norenewal of the contract.(ECF 44, Ex. 4 at 2).

Despite theCourt’s suspicion, howevethe Court will notconcludeat this time that
Plaintiff acted in bad faithFor one, because Plaintiff filed its motion for default judgment
before it request for an entry of defauttis at least possiblghatPlaintiff' s representations to
the Jamaicaoourt were a product of genuine confusion about the distinction between the two
rather than dad faith attempt to confuse that courted 5CF 18, 20). Moreoveas stated
above, courts are reluctant to dismiss an action where there is a possibildpef ggrvice
because dismissal “needlessly burdens the parties with additional expenskapatde
postpones the adjudication of the controversy on its merits.” Fed. Prac. & Proc. Civ. § 1354.
Accordingly, the Counvill grant Plaintiffthirty (30) daydo effectuate proper servicendering
moot Seawind’s motion to dismiss the Amended Complaint under F.R.C.P. 12(b)(5). To the
extent that service continues to be defective, Seawifide to renew its motion to dismiss

pursuant to F.R.C.P. 12(b)(5) if necessary.
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V. Conclusion

For the foregoing reasons, Plaintiff's motion for default judgment is DENIED
Seawind’s motion to lift the default is GRANTED, ametion to dismiss the Anmeled
Complaint, pursuant to F.R.C.P. 12(b)(S)PDENIED, without prejudiceasmoot.

Plaintiff will be granted thiy (30) days to serve Seawind. The Court will hold under
advisemen(l) Seawind’s motion to dismiss the Amended Complaint for lagersdonal
jurisdictionand (2) AMR’s motion to dismiss the Amended Complaint.

One issue which remains is AMRreliance orthe doctrine oforum non conveniens
because of the action pending in Jamaica. This Court believes that it may beexeagtrto this
issue to have additional information as to the adequacy, promptness and fairness of the
proceeding in Jaaica, which in many respects garallel to the pceeding in this Court. The
Court will allow thirty (30) days for the parti¢s supplement the record of tluase on this

issue.

O:\Jessica.20066-cv-5575, Copia v. AMResorts & Seawidemo Re Motion to Lift Default.docx

11



