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IN THE UNITED STATES DISTRICT COURT
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METLIFE INSURANCE CO.

OF CONNECTICUT
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Jones, Il J.

April 13, 2017
MEMORANDUM

Defendant MetLife Insurance Company is an insurance provider from Whaattiff West
Chester Universityroundation purchased two variable life insurance policies. Platgtjes that
Defendanfraudulently represented that after making six out of pocket payments on each policy
Plaintiff would never have to make anothayment Defendant allegedly assured Plaintiff that
investments associated with the policies would yield sufficient returcever the cost of all
future premiums. Plaintiffs made the six out of pocket payments on each policy, but the
investments associated with the policies did not perform as projected, and werei@mswd
cover the remaining payments ow8ased on théoregoing Plaintiff brings suit against
Defendant for fraud, fraud in the inducement, negligent misrepresentation, oneistoppel,
bad faith, and unjust enrichment. Pursuant to Federal Rule of Civil Procedure 1ZYbjéd)ant
moves to dismiss each count of the Amended Complaint. For the reasons that follow, m&fenda

Motion to Dismiss is GRANTED IN PART and DENIED IN PART.
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BACKGROUND

The ourt accepts Plaintiff’s allegations as true at the motion to dismiss stage eaidréhe
recites the facts as alleged by Plaintiff.

Plaintiff is aPennsylvania based nonprofit corporation that, as part of its charitable
purpose and through fundraising activities, donates resources to prospective cositi@uior
Compl. 1 5, 9 Defendant developed a vanishing premium scheme for flexible premium gariabl
life insurance policies and advanced the scheme through misleading and faserngpions.

(Am. Campl. 110, 13 Specifically, Defendant representidt future premium paymés would
vanish after the “out of pocket” payment of a limited number of premibetgusénvestments
made in connection with the accounts would yield returns sufficient to cover the fajmemns.
(Am. Compl.§ 12). Plaintiff relied on such representations and thus prodwed/etLife

Flexible Premium Variable Life Insurance polic{éBolicies”) with the Foundation as the owner
and beeficiary of the Policies. Am. Compl.{24-25.) The Policies have not delivered in
accordance witiMetLife’s projections, representations, and warranties, or in accordance with the
reasonable expectations of the Foundation. (Am. Cdirgdl.) The annual pmiums neer
vanished and as such, theliies will lapse unless Plaintiff continues to pay the annual premi
for each. (Am. Complff 3233). Plaintiff thereforebrings suit against Defendant under
Pennsylvania law for fraud, fraud in the inducement, negligent misrepresentatiorsgmmymi
estoppel, bad faith, and unjust enrichment. (Am. Cdh§8.72). Presently before this Court is
Defendant’s Motion to Dismiss each of Plaintiff's claims, PlaintiR&ssponse in Opposition, and

Defendants Reply.



LEGAL STANDARD

In deciding a motion to dismiss pursuant to Rule 12(b)(6), courts must “accept all
factual allegations as true, construe the complaint in the light most favorableptaititiéf, and
determine whether, under any reasonable reading of the complaint, the plaaytifie entitled to

relief.” Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (internal quotation marks

omitted). After the Supreme Court’s decisiorBiell Atlantic Corp. v. Twombly, 550 U.S. 544,

555 (2007), “[tjhreadbare recitals of the elements of a cause of action, supportee by me

conclusory statements, do not sufficéd8hcroft v. Igbal 556 U.S. 662, 678 (2009). “A claim has

facial plausibility whenhe plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct allédiest. 678 (citing
Twombly, 550 U.S. at 556). This standard, which applies to all civil cases, “asksif@ithan a

sheer possibility that a defendant has acted unlawfulty..at 678;accordFowler v. UPMC

Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (“[A]ll civil complaints must contain more than an
unadorned, the-defendant-unlawfulgrmedme accusatiaf) (internal quotation marks omitted).
Because Counts | and Il of the Amended Complaint allege fraud, they are subject to the

heightened pleading requirements of Federal Rule of Civil ProceduréJajtgd States ex rel.

Whatley v. Eastwick Coll., 657 F. App’x. 89, 94 (3d Cir. 2016). “In alleging fraud or mistake, a

party must state with particularity the circumstances constituting fraud takenidlalice, intent,
knowledge and other conditions of a person’s mind may be alleged generally.” Fed. R. Civ. P.
9(b). The aim of this heightened pleading standard is to “place the defendants on rtbgce of
precise misconduct with which they are charged, and to safeguard defendarsisspggtious

charges of immoral and fraudulent behavior.” Seville Indus. Mach. Corp. v. Southmdst Mac

Corp., 7 742 F.2d 786 (3d Cir. 1984). “Rule 9(b) requires, at minimum, that plaintiffs support their

allegations of...fraud with all of the essential background facts that would accpthedirst
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paragraph of any newspaper story — that is the who, what, when, where, and how, of thatevent

issue.”In re Rockefeller Ctr. Props. Sec. Litig., 311 F.3d 198, 217 (3d Cir. 2002) (internal

citations omitted).

DISCUSSION

In its Responséo Defendant’s Mtion to Dismiss, Plaintiff alleges that Defendant’s
Motion was filed out of time, and should consequently be denied as time barred. (Resp., 2).
Plaintiff filed the Amended Complaint on June 20, 2016 and Defendant filed its Motion to
Dismiss on July 7, 2016. Despite Plaintiff's contentions to the contrary, Defendéotion was
timely, as Federal Rule of Civil Procedure 6(d) afforded Defendant a toelefteen days to file
any responsive pleading, if said pleading would be filed electronicaléythepresent Motion
was. Having established the timeliness of Defendant’s Motion, the court now coesiders
ground upon which Defendant contends that Plaintiff's Amended Complaint should be dismissed.

Pursuant to Federal Rule of Civil Procedure 12(b)(6), Defendant moves to disictiss
claim advanced in Plaintiff's Amended Complaint. Defendant argues that alliatifPtaclaims
are procedurally barred by the applicable statutes of limitations and thatceaatiof the
Amended Complaint fails to substantively state a claim upon which relief caartedy In the
sections that follow, the court considers Defendant’s procedural challenge to ¢imeléan

Complaint, and each of Defendant’s substantive challenges to the Amended Gompplan.

Plaintiff’'s Claims are not Procedurally Barred by the Applicable Statutes of
Limitations

As a procedural matteDefendant argues that all of Plaintiff’'s claims are time
barred by the applicable statutes of limitatigihdot., 3). Pursuant to 42 Pa.C.S. 8§ 532l&intiff's

fraud, fraud in the inducement, anégligent misrepresentation claims are subjectitzoayear



statuteof limitations; pursuant to 42 Pa.C.S. 8 8371, Plaintiff's bad faith claalséssubject to a
two-year statute of lintations; and pursuant to 42 Pa.C.S. 8§ 5525, Plaintiff's promissory estoppel
and unjust enrichnme claims are subject to a foyear statute of limitationsAccording to
Defendant, the Policies at the heart of this action were executsember of 2002 and Meln

of 2003. (Mot., 3). As Plaintifivasentitled to annual policy statemenrteach ofwhich outlinel

the cash value of each policy, the premiums paid in the previous year, and the totatdoanh ac
value— Defendant argues that Plaintiff should have known in 2009 andrgdgéctivelythat
Plaintiff's six out ofpocket payments had not yielded sufficient returns to cover the remaining
payments owed on the Policies. (Mo)., Bpon consideration of all the applicable statutes of
limitations, Deéndant argues that Plaintiff’s fraud, fraud in the inducement, negligent
misrepresentation, and badtleclaims werebarred as of 2011 for the November 2002 Policy, and
2012 for the March 2003 Policy, atttht Plaintiff’'s promissory estoppel and unjust enrichment

claims were procedurally barred as of 2013 and 2014, respectively. (N&t., 3-

Statutes of limitations require “aggrieved individuals to bring their claims within a
certain time of injury so that thgassage of time does not damage the defendant’s ability to

adequately defend against the claims maDaltymple v. Brown 701 A.2d 164, 167 (Pa. 1997).

Theapplicablestatute of limitations begins to run as soon as the right to initiate and maintain a
sut arises.d. But the discovery rule is an exception to the requirement that a complaining party
must file suit within the statutory perioldl. “The discovery rule provides that where the
existence of the injury is not known to the complaining party and such knowledge cannot
reasonably be ascertained within the prescribed statutory period, thadinsiga¢riod does not

begin to run until the discovery of the injury is reasonably possiBlesélice v. Franciscan Friars

Assumption BVM Province, 879 A.2d 270, 276 (Pa. Super. Ct. 2005). (internal citations omitted).

The Pennsylvania Supreme Court has held that the discovery rule applies tostaitutesof
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limitations in any case where a party neither knows nor reasonably should have knosvn of hi
injury and its cause at the time his right to initistt arises, regardless of whether the underlying
injury was discoverable before the end of thespribed limitations periodd. Under the

discovery rule, the statute of limitations begins at the exact point at whichisaxg reasonable

diligence, the aggrieved should have ascertained the fact of a cause oftéaiti@s.v. Jones 830

A.2d 579, 585 (Pa. Super. Ct. 2008}he plaintiff has the means of discovery within its power

but neglects to use them, the plaintiff’'s claim will be barled.

Plaintiff argues that it was not until it received the Lapse Notice in May of 2d1idh
informedPlaintiff thatthe Policies were in danger of lapsing fanw of payment, that Plaintiff
became aware that it was requiredrtake more than the six out of pocket paymd?itantiff
filed suit a year thereafter, which by Plaintiff's logic was well within all appleitations
periods. (Resp., 5)n contrastDefendant maintasithat reasonablesview of the policy
statementsent to Plaintiff annuallwould have aledgd Plaintiff to the fact that the investment
returns were not performing well enough to cover the cost of future premium mayiiot., 5).

As reither Defendant nor Plaintiff attachadtopy of any one of theccountstatementseportedly
sent to Plainff each yegron November 14, 2016, this Court ordered Defendant to electronically

file the account statement to which it referred in its Mation

Upon thorough and diligent review of the polstatemensubmitted by Defendant on
December 2, 2016, this Court was unabladcertain any reasonable means by which the average
consumer could determine how well investment returns were performing or hopitlikeluld be
that the investment returns would cover future premium paynigmesstatements were complex,
rife with confusing internatrossreferencesand did not conspicuously relay the success or lack

thereof of the investment returns associated thighPolicy This Court finds that a reasonable



review of the annual statements would not hdeded Plaintiff to the falsity of Defendant’s
alleged statements regarditing vanishing premium scheme, ahdreforeconcludes that only
upon receipt of the November 2014 Lapse Notice was Plaintiff alerted to itg iBprause
Plaintiff filed the present action within a yeafrascertaining its right to initia@nd maintain suit,
this Court finds that Plaintiff's claimare not procedurally barred by the applicable statutes of

limitations.

[l Defendant’'s Motion to Dismiss is Granted as it Relates to Counts IV andl\and
Denied as it Relates to Counts I, Il, Ill, and V.

In addition to Defendant’s assertion that the eaplelimitationsperiodsbareach of
Plaintiff's causes of actiolefendant’s Motion to Dismiss includeabstantive challenges to
each claimadvanced within th@mendedComplaint.The ourt considergach of Defendant’s
substantive challenges to the Amended Complaint in turn, and for the reasons that follow

Defendans Motion is granted with respect to Counts IV and VI of the Amended Complaint, and

denied with respect to Counts |, 11, 1ll, and V of the Amended Complaint.
1. Defendant’s Motion is Denied as it Relates to Count | of the Amended
Complaint.

The first count of the Amended Complaadvances Plaintiff's claim of fraud and alleges
that Defendant intentionally employed sales techniques that omittedacebted the material
risks of Defendant’s vanishing premium policy scheme. (Am. Compl., T 36#48)irst of
Defendant’s substantive challenges to the Amer@Ztadplaint alleges that Plaintiff's claim of
fraud should be dismissed because Plaintiff failed to plead facts thatsksthblelements of
fraud under Pennsylvania law with safént sgcificity to satisfy theRule 9(b) standard. As noted
above, Federal Rule of Civil Procedure 9(b) states that “[i]n alleging fraudstak®j a party
must state with particularity the circumstances constituting fraud or mistakerboVve fraud

under Pensylvania law requires a showing of the following eleméi(iy: a representation; (2)
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which is material to the transaction at hand; (3) made falsely, with knowlédgdadsity or
recklessness as to whether it is true or false; (4) with the intenskdfading another into relying
on it; (5) justifiable reliance on the misrepresentation; and (6) the resultimg wgs proximately
caused by the relianceGibbs v. Ernst, 538 Pa. 193, 207 (Pa. 1994). Defendant argues that
Plaintiff failed to identify tle substance of the alleged false statements at the core of Plaintiff's
case, failed to establish with particularity that Defendant had any kngevtddhe falsity of its
statements at the time they were made, and failed to plead sufficient facts lislettab
Plaintiff's reliance orDefendant’s allegedly false statements was justified. (MptThis Court
disagrees, and finds that Plaintiff sufficiently pleads its claim against Defefat fraud.

“A district court must consider a complaint in its entirety without isolating eachasibeg

for individualized review.” In re Processed Eqg Prods. Antitrust Litig., 821 F.Supp. 2d 709, 737

(E.D. Pa. 2011) (internal citations omitted). Reading the Amended Comnipléotd, it is unclear
on what grounds Defendant bases its assertion that the facts establishingefrantdoéal with
specificity. Despite Defendant’s arguments to the contrary, the factegsdatlearly delineate
each of the requisite@hents of fraud under Pennsylvania law, and the substance of the
Defendant’s alleged falsehoods, Defendant’s knowledge of the falsityaifdged
misrepresentations, and the basis for Plaintiff's reliance are spiygiftntified in the body of
the Amended Complain®laintiff recalls— with particularity—the statements allegedly made by
Defendant’s agents regarding the cost and coverage of the Policies gAssu@ompl., T 11).
Plaintiff sufficiently— and repeatedly alleges Defendant’s knowledge of tatsity of its
statements and the likelihood that Plaintiff would detrimentally rely on those state(Aen.
Compl., 1 15-16, 41 Plaintiff specifically alleges that it reazably relied on Defendant’s
representations ragding the vanishing premiums, ateltailsa basis for said reliancéAm.

Compl., T 42, 18)inally, Plaintiff specificallyalleges the harm that resulted from Plaintiff's
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reliance o Defendant’s alleged misrepresentatigqisn. Compl.| 34).It is unclear what more
Defendant expected from the Plaintiff's pleadings, but this Court is satis&eélaintiff has met
the heightened pleading standard of Rule 9(b) and sufficiently allegeshitsyvania state law
claim of fraud. This Court therefore denies Defendant’s Motion to Disasissrelates t&€ount |
of the Amended Complaint.

2. Defendant’s Motion is Denied as it Relates to Count Il of the Amended
Complaint.

Count Il of the Amended Complaint advan&dsintiff's claim against Defendant for fraud
in the inducement. Plaintiff alleges that Defendant fraudulently induced Rleatdipurchasing
the Policiesat issueby knowingly making false representations about the nature of the vanishing
premiums scbéme and the risks associated therewim.(Compl., 1 44-48)Defendant’'ssecond
substantive challenge the Amended Complaiargueghat Plaintiff's claim must be dismissed
because Pennsylvania’s parol evidence rule bars clainrafat in the inducementhere there
exists a fully integrated contract between the parties.

Where parties deliberately put their agreement in writing, the parol eviddedenctions
to bar the admission of “all preliminary negotiations, conversations, and verbairegrs” to
contradict, modify, or otherwise alter the unambiguous termsudfyaifitegrated, written

contract.Toy v. Metro. Life Ins. Co., 928 A.2d 186, 204 (Pa. 2088)a preliminary matter, is

unclear whether thparol evidenceule appliesto insurance related claims for fraudthe

inducement in Pennsylvania. On the one hand, Defendant’s Motion highlights numerous cases —
one of which notably involved an insurance contract dispute — in wbiatisheld that in
Pennsylvania, the parol evidence rule applidsatelaims of fraud in the inducement. (Mot., 12-

13) . On the other hand, Plaintiff points to Pennsylvania’s well documented history of

distinguishing insurance contracts from other commercial contracts to wéational contract



principles would apply, and instead employing the doctrine of reasonable expectatesw\te
insurance contract disputes. (Resp., 13-IMdhe cases Plaintiff references, the insured’s
“reasonable expectations” dictated the proper focus for determining issnssrafnice coverage,

despite the clarity of the insurangelicy's languageSeeHuu Nam Tran v. Metro. Life Ins. Co.,

408 F.3d 130, 136 (3d Cir. 2005) (considering an insurance policy nearly identical to the one
presently at issue and holding that, “in certain situations, the insured’s reasopaicia®ons

will be allowed to defeat the express language of an insurance policy.”) (qBetisglem T\p.

v. Int’l Surplus Lines Ins. Cp38 F.3d 1303, 1309 (Pa. 1983); Am. Gen. Life Ins. Co. v.

Shenkman, 455 F.App’x 263, 264 (3d Cir. 20¢'Bven the most clearly written exclusion will

not bind the insured where the insurer or its agent created in the insured a reasqedbétion

of coverage.”) Where the doctrine of reasonable expectations appleEmsylvania courts

examine the totay of the circumstances to ascertain the reasonable expectations of the,insured

including oral assertions made prior to the execution of the insurance cohtnacen. Life. Ins.

Co., 455 FApp'x at 264.

Recognizing, as other courts have, that inscgacontracts are neither freely negotiated nor
easily digestible by most reasonable consumersCiist is inclined taccept Plaintiff's
assertion that traditional contract principles should not applytedPlaintiff should be permitted
to introducats parol evidenceBut the legal terrain in this area is rocky to say thstleand this
Court is reluctant to toe a line that even the Third Circuit struggled toSeel.ran 408 F.3d at
136 (“[W]e were unable to draw any categorical distinction between the typessficaghich
Pennsylvania courts will allow the reasonable expectations of the insuredabtbefe
unambiguous language of an insurance policy and those in which the courts will follow the

general rule of adhering to the precise teaithe policy.”) (quotindBensalem38 F.3d at 131)1
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Ultimately, even if the parol evidence rujenerallyapplies tansurance relatedaims of fraudn

theinducement in Pennsylvania, its application would be inapposite in the present instance.

As earlier stated, here it applies, the parol evidence rule functions to bar the admission of
prior oral representations intended to contradict, modify, or otherwise altemahiguous terms
of a fully integrated contract.oy, 928 A.2d at 204. The application of the parol evidence rule to
claims of fraud in the inducement is intended to prevent parties from claiming toefiadeon
oral representations which theexecuted contraconspicuously lacks evidenceDiadato v.

Wells Fargo Ins. Ses., USA 44 F.Supp 3d 541, 567 (M.D. Pa 2014) (“[A] party cannot

justifiably rely upon prior oral representations, yet sign a contragimgthe existence of those
representations.”). But where the contractual language at issue is ambigubisshais not
conspicuously at odds with the oral representations on which the plaintiff claimsetoehiad,

the parol evidence rule is not implicated.

Construing the pleaded facts as true, Defendant assured Plaintiffs that fatanenpr
payments would vanish after the out of pocket payment of a limited number of premiumsebecaus
investments made in connection with the accounts would yield returns sufficient tareve
future payments. (Am. Compl. 1 1Defendantissers that the Blicies do not mention thany
premiums will vanish and that the policy illustrations state that the hypothetical ragdsrofare
illustrative only, not guaranteed. (Mot., 1, 13). Defendant maintains that becausedies Pol
constitute fully integrated contracts athe language of the Policies apalicy illustrations are
unambiguous, the parol evidence rule applies to preclude the admission of any evidence of
promises made prior to the Policies’ execution. (Mot., 13). That the Policies cefstilyt
integated contracts not disputed, but this Court finds that the Policies’ language is ambiguous

and therefore not subject to the proscriptions of the parol evidence rule.
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“Contractual language is ambiguous if it is reasonably susceptible taediffer

constructions and capable of being understood in more than one gdlesedn v. State Farm

Life Ins. Co., 334 F.App’'x 470, 472 (3d Cir. 200%he Third Circuit has made it clear tHat
policy provision stating that premiums are payable for a certain number efogdd be read by
a reasonable unsophisticated insured as being completely consistent witkntise algged
representations that the premiums paid by plaintiffs for a limited time, in combinationolvith p

interests and dividends paid, would be sufficient to cover future premittag.Nam Tran408

F.3dat 138 (internal citations omitted)Vhere insurance sales agents stated‘ginatniums would
vanish after a period d¢ifme but at the same time used illustrations cautioning that dividend
calculations were not guaranteed (as occurred here), reasonable minds ceuét ddfwhether
those statements were necessarily inconsistent with the agents’ alle gsemégronshat
[Plaintiff’'s] premium payments would vanish and would not increase at any tidaéguoting

Knouse v. Gen. Am. Life. Ins. Co., 391 F.3d 907, 913 (8th Cir. 20845 alspWyckoff v.

Metro. Life. Ins. Ca.2005 U.S. App. LEXIS 24990 (3d Cir. November 17, 200B) dddition,

we have held that the statement, ‘the results are not guaranteed,’” contineedi¢iin the policy
or in the illustrations, is not directly inconsistent with or contradictory to a palidghs belief in
the vanishing premium nature of the policylf)reasonable minds could differ as to (1) the
meaning of the Policies’ provisions regarding payable premiums, and (2) as hemthetcaveat
in the policy illustrations contradict Defendant’s alleged representatimng ganishing
premiums, the Policiesannot be regarded as unambigudiuthe Policies at issue anot
unambiguous, the parol evidence rule cannot be employeat évidence tht ould resolve the

ambiguity.

For the foregoing reasons, even if the parallence rule weré generally apply to

insurance relateBennsylvanizlaims offraud in the inducementsitipplication wouldobe
12



inapposite here. As this is the omlgsisupon which Defendant challenges Plaintiff'sioleof
fraudin the inducement, this Court denies Defendant’'s Mdbddismissas it relates t&€ount Il

of the Amended Complaint.

3. Defendant’'s Motion is Denied as it Relates to Count Ill of the Amended
Complaint.

The third count of the Amended Complaatfieges that Defendant negligently
misrepresented that the annual premiums on the Policies would vanish after six oldebf poc
payments. (Am. Compf] 5455). In its third substantive challenge to the Amended Complaint,
Defendant moves to dismiss Plaifiifclaim of negligent nisrepresentation on the grounds that
liability for negligent misrepresentation cannot be based on a defendan¢'samgations about
future occurrences. (Mot., 14). For the reasons that follow, this Court finds thatsihigits
within the exception to the general rule that negligent misrepresentatiors clammot be based on

statements regardirfgture events.

“Negligent misrepresentation requires proof of: (1) a misrepresentdtioaterial fact; (2)
made under circumstanceswhich the misrepresenter ought to have known its falsity; (3) with an
intent to induce another to act on it; and; (4) which results in injury to a party actingfiabies
reliance on the misrepresentatioBdrtz v. Noon, 729 A.2d 555, 561(Pa. 1999). To support its
argument in favor of dismissing Count Il of the Amended ComplBietendant cites to an

Opinion authored by the Honorable J. Curtis JoyneBennet v. Itochu International, Incthe

court held that with claims of negligent migresentation there can be no exception to the rule that
the challenged misrepresentation be of a present fact@radfuture intention. 682 F.Supp. 2d

469, 480 (E.D. Pa. 2010). Judge Joyner reasoned that a promisor cannot be negligent about his
future irtentions to act; if at the time the promisor communicated his future intention, the promisor

knew he did not so intend, that misrepresentation was knowing and intentional, not nddligent.
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at 481.Defendant’s argument in favor of dismissing Plaintiff's negligent missgtation claims
relies almost entirely oBennett but both this Court and presumablydge Joyner recognize that

the facts of Bennetire materially distinguishable from that of the case at bar.

In the present case, Plaintiff’'s negligent misrepresentation claim is notdrased
Defendant’s allegetepresentations about its own intended actions. Construing the pleaded facts
as true Defendant’s representatioredated to théuture performance oinvestmentf which
Defendant purported to have specialized knowledgd,the effect thereof dhe premiums
Plaintiff owed About eleven years before his OpiniorBiannetf Judge Joyner carved out an
exception to the general rule disallowing negligerdrapresentation claims based on
representations of future occurrencglf {Defendant] made statements about future
occurrences.which [Defendant] should have known [were] untrue or unlikely to occur, and
[Defendant] failed to exercise reasonable care in communicating this atformthen negligent

misrepresentation has occurreHillian v. McCulloch, 850 F.Supp. 1239 (E.D. Pa. 1994).

Plaintiff's pleaded facts fall squarely within this exception. Plaintiff allegatsefendant
affirmatively represented that the investments made using Plaintiff's outkéfparemium
payments would yield such high returns that they would cover all future payments oved on t
Policies (Am. Compl, § 53). Plaintiff alleges that Defendant artificially inflated investment return
projections and that Defendants knevstoould have known that their representations were
withouta reasonable basi®Am. Compl., 1 37, 55emphasis addedYloreover, Plaintiff alleges
that Defendant held its agents out as “highly skilled insurance experts amddir@@nsultants,
possessing the special knowledge and expertise needed to interpret and understamoleélie c
and sophisticated funding methods and mechanics of the vanishing premium pohlares.” (

Compl., 1 18)Taken together, the pleaded facts certasnigport the application of Judge
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Joyner’s exception and present a cognizable claim of negligent misrepteserBased on the
foregoing this Court denies Defendant’s Motion to Dismiss as it relates to Count Il of the

Amended Complaint.

4. Defendant’'s Motion is Granted as it Relates to Count IV of the Amended
Complaint.

The fourth count of the Amended Complaint advances Plaintiff’'s claim for promissor
estoppel Plaintiff alleges that Defendant promised Plaintiff that the Policies would ggstdin
investment returns that would cover the costs of future policy premiums, andainétfRelied
on these promises to its detrimertm(. Compl., I 60-63). The fourth of Defendant’s substantive
challenges to the Amended Complaint seeks dismissal of Plaintiff's claim for pooynestoppel
on the grounds that in Pennsylvania, promissory estabgal can only exist in the absence of a
contract. his Court agrees.

Promissory estoppel is an equitaldenedytraditionally used to enforce a promise in the

absence of bargainddr consideration. Bull Int’l, Inc. v. MTD Consumer Grp., In654 FApp'x
80, 100 (3d Cir. 2006 Promissory estoppel is pppriatewhere “(1) the promisor makes a
promise that he reasonably expects to induderact forbearance by the prosee, (2) the
promise does induce action or forbearance by the promisee, (3) and injustice canamoiylbe

by enforcing the promiséCarlson v. Arnot-Ogden Mem’l Hosp., 918 F.2d 411, 416 (3d Cir.

1990). UndePennsylvania law, “an enforceable contract between two parties precludefrelief

a claim of promissory estoppel.” ISObunkers, L.L.C. v. Easton Coach Co., 2010 U.S. DiEs. LEX
11201*1, *13 (E.D. Pa. February 9, 201Gxarlson 918 F.2cat416 (“In light of our finding that

the parties formed an enforceable contract, relief under a promissory eslappas

unwarranted.”). Plaintiftcknowledges the existence of two contraatemely the Policies

between itself and Defendant, ashoks noaffirmatively challenge either contract’s validifyo
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the contrary, Plaintiff explicitly moves for this Court to enforce the termseoPtiicies for the
life of the insureds. (Am. Coml. 64).As Plaintiff does not contest the validitytbke Policiesat
issue, this Court must dismiss Plaintiff's claim for promissory estoppel as a niidéter See

Cornell Cos. V. Borough of New Morgan 512 F.Supp. 2d 238, 266 n. 19 (E.D. Pa. 2007) (“[a]

finding of a valid contract would prevent a party from recovefamgpither [promissory estoppel

or unjust enrichment].”)(quoting Comcast Spectator L.P. v. Chubb & Son, Inc., 2006 U.S. Dist.

LEXIS 55226 *1, *81 (E.D. Pa. Aug. 8, 2006).

Plaintiff argues that the Pennsylvania rule precluding promissory estopime$ avhere a
valid contract exists is inapplicable in the present instdRe=sp., 18)Plaintiff claims that the
basis of its claim for promissory estoppseh representation made outside the context of the
written contract specifically that thennual premiums would vanish after the payment of a
discrete number of policy premiums. (Resp., B&intiff correctly concludes thatthis Court
were to findthat the promises upon which Plaintiff based its claim for promissory estopel we
separate and distinct from the substance of the conffashsylvania law would not preclude

Plaintiff's claim. Northeastern Power Co. v. BalcRe#xr, Inc, 1999 U.S. Dist. LEXIS 13437 *1

(E.D. Pa. August 20, 1999)(allowing a promissory estoppel claim where the allegesgsratn
issue were made separate and apart from the parties’ express, writtereatj.eBut this Court
cannot so find. In the present instance, thegald statements regarding the vanishing premiums
were made prior to or contemporaneous with the execution of the contracts, and theafumber
premium payments nesgary to sustain each of theliies is clearly a subject within the purview
of the existing contracts. As such, this Court rejects Plaintiff's asséntbiits promissory
estoppel claim arises outside the context of the valid, express contractsshéwween the
parties. Because valid contracts exist between Plaintiff and Defetfdai@purtmust grant

Defendant’aViotion to Dismiss as it relates to Count IV of the Amended Complaint
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5. Defendant’s Motion is Denied as it Relates to Count V of the Amended
Complaint.

Count V of the Amended Complaint advances Plaintifésm of bal faith under

42 Pa.C.S. § 837Plaintiff alleges that Defendant intentionally reduced its investment return
projections in order to concethlerisks associated with its vanishing premium scheme and to
secure additional premium payments on the Policies. (Am. Compl., 1 65-68). DefefittAnt’s
substantive challenge to the Amended Complaint seeks dismissal of Plaintdffaitheclaim on
the grounds that the Amended Complaint fails pleading standardmdridith claims are not
available where therareallegations of deceptive practices in soliciting the purchase of a policy.
(Mot., 16).As a preliminary matter, this Court reje€isfendant’'sargumenthat Plaintiff fails to
sufficiently plead bad faittRlaintiff specifically identifies the conduct ivers amounts to bad
faith, and this Court is satisfied that Plaintiff's factual averments go bayeneconclusory
allegations

This Court also rejects Defendant’s argument that Pennsylvania case laesrequ
dismissal of Plaintiff’'s bad faith claingection 8371 does nitself identifythe specific acts that

would establistactionablebad faith toward the insured. Kofsky v. Anum Life Ins. Co. of Am.,

2014 U.S. Dist. LEXIS 122220 *1, *13 (E.D. Pa. September 2, 2(i#®rnal citations omitted)
Despite the statute’s relative silence on the idBeansylvania courts have determined tisat a
relates to § 8371, bad faith claimenerallyconcern “the duty of good faith and fair dealing in the
parties’ contract and the manner by whachinsurer discharged its obligations of defense and
indemnification inthethird-party claim contexor its obligation to pay for a loss in the figsfty

claim context."Grudkowski v. Foremost Ins. Co., 5564pp'x 165, 170 (3d Cir. 2014) (quoting

Toy, 928 A. 2d at 199 (Pa. 2007)). As Defendant notes, Pennsylvania courts have caheliled

8371 “does not give relief to an insured who alleges that his insurer engaged in unfagptiveec
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practices in soliciting the purchase of a polidg.”(internal citations omittedBut despite the
Pennsylvania Supreme Court’s holdindlioy, which appeared to narrowly limit the
circumstances under which a § 8371 claim of bad faith can arise, a number of court®haace al
bad faith claims in contexts beyond an insurer’s failure to indemnify or pay thednSee e.g.

Jacoby v. AXA Equitable Life Ins. Co., 2014 USist. LEXIS 172917, *1 (E.D. Pa. December

15, 2014); Myerski v. First Acceptance Ins. Co., 2016 UiSt DEXIS 76201 *1, *14-15 (M.D.

Pa. June 10, 2016) (“Bad faith is not restricted to an insurer’s denial of benefits andsiaclude
wide variety of objectionable conduct including a lack of good faith investigatiofadmek to
communicate with a client.”).

Defendant argues that Plaintiff' sdaith claim fails because the claimbased on
allegations of deceptive practices relatinght® solicitation and sale of the Policies at issue. While
Plaintiff's bad faith claim alleges bad faith conduct related to the sale of licee®,ahe claim
aso alleges deceptive practices occurring after the execution of the Poli@edicajy, Plaintiff
alleges that for yeamfter the Policies were sold, Defendant manipulated its investment return
projections to conceal the true nature of its vanispmegnium schemgAm. Compl.{ 67).It is
clear that recent cases have determined that, so long as “Plaintiff's aegaiitcipally concern
Defendant’s conduct in connection with its discharge of its obligations under thad&iaiter
purchase by [Plaintiff],” a bad faith claim under § 8371 may be availddteby 2014 U.S. Dist.
LEXIS 172917 at * 11Becausehe reach of § 8371 is broadbanDefendant argueshis Court
is unwilling to dismiss Plaintiff's bad faith claim at the pleadiragst Whether the deceptive
conduct alleged by Plaintifirose in the contextf Defendant’s discharge of its obligations under
the Policies will become more apparent through fact discoBegause Plaintiff’'s bad faith claim

satisfies the pleading standaathd because it is not yet clear that Plaintiff’'s claim is barred as a
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matter of law, this Court deni®@efendant’s Motion as it relates to Count V of the Amended
Compilaint.

6. Defendants Motion is Granted as it Relates to Count VI of the Amended
Complaint.

The sixth and final count of the Amended Complaint advances Plaintiff's claim against
Defendant for unjust enrichment. Plainaffeges that Defendant was unjustly enriched when
Defendant retained the premium payments made by Plaintiff on the Policies withoutiniglore
Defendant’s alleged promise that future payments would vanish. (Am. Compl., § 70-TE). Unj
enrichment is an equitable remedy not unlike promissory estoppel. Where the dufctrine
promissory estoppel is applied to make enforceable a promise made by onkgtartutes
action or forbearance on the part of another party, the doctrine of unjust enrichenesTnisdy
sought when one party received a benefit that would be unconscionable to retain without

compensating the provide€omcast2006 U.S. Dist. LEXIS 55226 at *80 (E.D. Pa. Aug. 8,

2006) (internal citations omitted)s seen with Plaintiff's claim for promissory estoppel,
Defendant challenges Plaintgfclaim for unjust enrichment on the grounds that Penasigaw
does not Bow for quasi€ontractual claimsvhere an express, written contragists.(Mot., 18).
Forthe reasons stateal the promissory estoppel section above, and those that follow, this Court
agrees.

“Under Pennsylvami law, he doctrine of unjust enrichment is inapplicable when the
relationship between the parties is founded upon a written agreement or expness.coht
Grudkowski, 556 F.App’x at 169-171ihternal citations omittedPlaintiff attempts to salvage its
claim for unjust enrichment by arguing that the claim is advanced as an “@e@atnue of
relief” in the event that the court finds that a valid contract does not exisp.(R8§. It is unclear

on what grounds Pilatiff could believe that this Qurt would find the akence of a valid contract
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when, as explained abovlaintiff takes nasteps to challenge the validity of the contracts
Policies—in existence between the parties. A claim for unjust enrichmentap@opriate
alternative to traditional contract claims, but “such alternative pleading isilplaonly when the
validity of the contract is itseHctually disputed, making unjust enrichment a potentially available
remedy.”Grudkowski, 556 F.App at 170 n. 8 (emphasis added). Because Plaintiff does not
dispute the validity of the existing contracts, this Court rgusttDefendant’sViotion to Dismiss

as it relates to Count VI of the Amended Compleaete id(“Here, [the parties] had a contractual
relationship, the existence and validity of which are not challenged. Thus [theffiddiciaim for

unjust enrichment, even when pled in the alternative, was appropriately dismissed.”

CONCLUSION

Forall of theforegoingreasons, Defendant’s Motida Dismissis GRANTED as it relates
to Counts IV and VI of the Amended Complaint, @®ENIED as it relates to Cowt, 11, 11,
and V of the Amended Complaimlaintiff is granted to leavi® file a second amended complaint
within thirty (30) days of the filing of this Opinion.

A corresponding Order follows.

BY THE COURT:

/s/ C. Darnell Jones, |l

C. Darnell Jones, II J.
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