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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THELMA JEAN WILLIAMS, : CIVIL ACTION
Plaintiff, ) NO. 16-5670
V.

JACK WILSON, et al.,

Defendans.

MEMORANDUM OPINION

Presently before the Court is a Motion for Summary Judgment filed nBaftslack
Wilson and Diane HannaW4lson (“the Wilson$ or “Defendants”) (Doc. No. 16), arfélaintiff
Thelma Jean Willianmis (“Williams” or “Plaintiff”) response in oppositio(Doc. No.17). In this
caseWilliams asserts a negligence claagainsthe Wilsonsand seek$o recover damagess a
result of an allegethll from the front porch of a home owned the Wilsonsand leased by

Williams. For the reasons that follgwhis Court will granDefendants’ Mtion.

! This action was originally filed in the Court of Common Pleas of Philadelphiay ount

Pennsylvania and subsequently removed to this Court. Doc. Ng@dn ddnsent of the parties
and by order of the Honorabléark A. Kearneythecase was referred to the undersigned to
conduct all further proceedings including trial, the entry of final juddn@d all postrial
proceedings. Doc. No. 10.
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l. STATEMENT OF FACTS?

In 2006 the Wilsons purchasedsangle family dwelling at 1642 Taney Street in
Philadelphia, Pennsylvanidefs.” Mot. at{{1, 5. The Wilsons knew Williams as a family
acquaintance, and in 2008 they leased the property to Willimmat {1 5, 7.Williams signed a
lease agreemeand resided at the property with her husband, Milton Turdeat 11 5, 8 The
house contained a front porohlanding ato@pproximatelyfour exterior stepsghat led to the
sidewalk below.Id. at 1 1 Pl.’'s Resp. Ex. B (Doc. No. 17-1), at 8@- A handrail ran along the
top landng down these exterior steps. Defs.” Mot&tl-15; Pl.’s Resp. Ex. Bat 47%50.

At approximately 1 a.m. on March 9, 2016, Williams was sitting outsidechrair on the
landing of her front porch, at the toptbe exterior stepsDefs.” Mot. at{[{ 1, 27, 28 When
Williams got up from her chair, she fell down the stefgsat  28. Although she was sitting
outside witha friend no one witnessed her fald. at 1 27, 30 Williams testified at her
deposition that the handrail along the exterior steps hadlbess, and that when she got up from
her chair the handrdilvas not there.”ld. at 28 Williams claims thaait some point prioto her
fall, she provided a note the Wilsons informing them of the loose handrail with one of her rent
checks, and that her husband also informed Jack Wilson of the idsaef{ 2526. The
Wilsons, however, dispute ever being notified or made aware of thedaltexge handrail jpor to

Williams’s fall. Id. at{{ 38, 45-4

2 Thestatement of facts is derived from the competamual statements set forth by the

parties in their submissiongn accordance with the standard of review on motions for summary
judgment discussedfra in Section Il.A, the Court views the facts in the light most favorable to
Williams and draws all reasonable inference®Miliams’s favor. SeeScheidemantle v.

Slippery Rock Univ. State Sys. of Higher Educ., 470 F.3d 535, 538 (3d Cir. 2006).




. DISCUSSION

A. Leqgal Standard

“A federal court sitting in diversity must apply state substantive law atetde

procedural law.”_Chamberlain v. Giampa@a0 F.3d 154, 158 (3d Cir. 2000) (citing Erie R.R.

Co. v. Tompkins, 304 U.S. 64, 78 (1938Ynder the welestablished summary judgment

standard, “[t]he court shall grant summary judgment if the movant shows thatsthergenuine
dispute as to any material fact and the movant is entitled to judgment aeaahkaw.” Fed.

R. Civ. P. 56(a). “Summaijudgmentis appropriate when ‘the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, ihow that there is

no genuine issue as to any material fact ethat the moving party is entitled to judgment as a

matter of law.” Williams v. Wells Fargo BankNo. 14-2345, 2015 WL 1573745, at *3 (E.D.

Pa. Apr. 9, 2015) (quoting Wright v. Corning, 679 F.3d 101, 105 (3d Cir. 2012)).

[T]he plain language of Rule 56[a] mandates the entry of summary judgment,
after adequate time for discovery and upon motion, against a party who fails to
make a showing sufficient to establish the existence of an element essential to that
party’s case, ahon which that party will bear the burden of proof at trial. In such

a situation, there can be ‘no genuine issue as to any material fact,” since a
complete failure of proof concerning an essential element of the nonmoving
party’s case necessarily rendeis other facts immaterial. The moving party is
‘entitled to judgment as a matter of law’ because the nonmoving party has failed
to make a sufficient showing on an essential element of [hibesrcase with
respect to whiclfhe or]she has the burden pfoof.

Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

“By its very terms, this standard [that there be no genuine issue as to t@niahfiact]
provides that the mere existencesarine alleged factual dispute between the parties will not
defeat a otherwise properly supported motion for summary judgment; the requiremerit is tha

there be ngenuineissue ofmaterial fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-

48 (1986) (emphasis in originalA material fact is one that “might affethe outcome of the



suit under the governing law.Id. at 248.
When ruling on a motion for summary judgment, the court shall consider facts in the light
most favorable to the non-moving party and draw all reasonable inferences intyiatf@eor.

Scheidemantle v. Slippery Rock Univ. State Sys. of Higher Educ., 470 F.3d 535, 538 (3d Cir.

2006). To prevail on summary judgment, however, “the non-moving party must present more
than a mere scintilla of evidence; ‘there must be evidence on which the jury caddalely

find for the [non-moving party].””_Burton v. Teleflex Inc., 707 F.3d 417, 425 (3d Cir. 2013)

(quoting Jakimas v. Hoffmankha Roche, In¢.485 F.3d 770, 777 (3d Cir. 20073gealso

Anderson, 477 U.S. at 252As this case is in federaburt on diversity jurisdiction, we will apply

Pennsylvania law to this disputgrie R.R. Ca.304 U.Sat78; Sheridan v. NGK Metals Corp.

609 F.3d 239, 253 (3d Cir. 2010).

B. Defendants Are Entitled to Summary Judgmenbn Williams’s Claim for
Negligence

The Wilsons argue that they are entitled to summary judgment on Williams’sereglig
claim becausg1) as out of possession landlords, they are not ltabléilliams, their lessee, for
physical harm caused by any dangerougittom which came into existence after the lessee took
possession of the property; (2) even if traditional negligence principles épglg was no
evidence of notice of the alleged dangerous conditioniBlams can only speculate thite
condition of the handrail caused her fall and consequentlyagbd¢o establish causatioand
(4) theindemnification clause in the lease agreement bars Williams’s.cl2efs.’ Mot. at 17.

The Wilsons are correct that, generally, landlords out of possession are novliable f

harm incurred on the property by the lessee. Sentry Cas. Co. v. Spray Prods. CorpgWo. 06-

1664, 2008 WL 205229, at *2 (E.D. Pa. Jan. 23, 2008). This rule, however, i< soilogedain

exceptions and a landlord out of possessiay incur liability if (1) the landlordhas reserved



control over a defective portion of the demised premises; (2) the demised pramises
dangerously constructed that the premises are a naipanse; (3) the lessor has knowledge of
a dangerous condition existing on the demised premises at the time of traggfessession

and fails to disclose the condition to the lessee; (4) the landlord leases the doypepyrpose
involving the admission of the public and he neglects to inspect for or repair dangerous
conditions existing on the property before possession is transferred to the(lEsgeelessor
undertakes to repair the demised premises and negligently makes the oeféjre lessor

fails to make repairs after having been given notice of and a reasonable opptottetedy a

dangerous condition existiran the leased premises. Henze v. Texaco, 50& A.2d 1200,

1202 (Pa. Super. Ct. 1986).

Here, although the Wilsons were landlords out of possession, there is evidence that
Williams had notified them aboatloose handrail prior to her fall and that the Wilsons did not
remedy the allegedly dangerous condition on the prem&eascifically, Williams testified that
shenoticed a problem with the railing about three years Bgés.” Mot.at 1 15; idatEx. B at
25:12-25:24, and that she included a note about the loose railing with one of her rent payments
and notified the Wilsongerballyat least two timedd. Ex. B, at 33:10-34:19. Althougthe
Wilsonsdeny being notified about the railing prior to Williamsilleged fallid. at {1 38, 45-46,
it is not the province of the court to weigh evidence, or assess credibility, whargpgss a
motion for summary judgment. Anderson, 477 U.S. at 255. Deciding whose version of events is
correctwould require an assessment of the credibility of withesses and a weighingerfey at
trial. At this juncture, Williams’s testimony must be taken as tivecordingly, | cannot
conclude thathe Wilsors are entitled to judgment as a matter of law based on their status as

landlords out of possession. Moveo, for the reasons explained above, the Wilsamesnot



entitled to summary judgment based on their argumentedtan if traditional negligence
principles are applied, there was no evidence of notice of the alleged dangenditgon. See
Defs.” Mot.at19-20.

Nevertheless,en if Williams can show that th&ilsons negligently breached a duty
owed to her and that she was injured, she must still show a link between the breach and the

injury. Hamil v. Bashling392 A.2d 1280, 1284 (Pa. 1978)he Wilsonsargue howeverthat

Williams has failed to satisfy her burden of proving causation, arguing th&dsmulates that
the condition of the handrail caused her fall when it is just as likely . . . that theihhadra
nothing to do with her fall.” Bfs.” Mot. at17, 20-21.This Court agrees.

It is well settled that, under Pennsylvania lajt},Hfe mere occurrence of an accident does

not establish negligent conduct.” Martin v. Evans, 711 A.2d 458(R&11998) Thus,

regardless of whethéine defendant breached some duty of care owed to the plaintiff, it is still
“incumbent on a plaintiff to establish a causal connection between defendant’s condbet and t
plaintiff's injury.” Hamil, 392 A.2d at 1284. It is the plaintiff's burden to prelvat the harm
suffered waslue to the conduct of the defendant, and that burden must be sustained by a
preponderance of the evidendd. A plaintiff may prove causation by either direct or

circumstantial evidenceRabadi v. Great Wolf Lodge of the Poconos LLC, No. £A600101,

2016 WL 4238638, at *4 (M.D. Pa. Aug. 9, 2016). Whether the plaintiff has offered sufficient
evidence of causation is normally a question of fact for a jury to delddat *8. * However,

the question must be removed from the jury’s consideration when the circunhstadeéace
adduced would force the jury to speculate or guess as to whether a particojath@cdefendant

was the physical cause of the plaifi# injury.” Id. (quoting Rundla v. Marmaxx Operating

Corp., No. 11-0052, 2013 WL 3305442, at *4 (W.D. Pa. July 1, 2013). “That is to say, the



plaintiff must offer affirmative proot that is, some quantum of evidence in the record that rises
above ‘conjecture, guess, or speculation’ — that would enable a reasonable personde conc
that the plaintiff's injuries were more likely than not caused by the defdhslgrtonduct.”

Runfola, 2013 WL 3305442, at {4iting Galullo v. Fed. ExpgessCorp., 937 F. Supp. 392, 397-

98 (E.D. Pa. 1996)).
Here, he only evidence presentbyg Williamsin support otherclaim that the handrail
caused her fathnd injuryis the following testimonyrom her deposition

Q. ... So tell me what happened after you were out there on that landing or top step with
Patricia. What happened?

A. Ifell. ... I went down the steps.

Q. I need you to explain what happened.

A. Ifell. The chair top rose some type of way. | fell, | tried to grabahieg, there was
nothing there, and | landed right in the street, right here. And | must have begn lay
there. . . .when my son-law came out, he said | was laying thexgparently.

Q. Allright. You said something about the chair. Did the chair fall?

A. No. The chair neverlie | fell. The chair never fell. It stayed right there. The chair
never fell.

Q. Did you get up from the chair and try to walk down?

A. 1 got up from the chair and tried to walk down, maybe. | don’t remember anything
except for | fell. You know, | blacked out, they said. | don’'t remember anythidgn't
remember even falling when they got me up.

Q. Did you grab the handrail —

A. |tried —

Q. Did you grab the handrail before you started to walk down the steps?

A. | always hae to use it. My age, you got to use a railing.



Q. Did you do that on this morning?

A. 1 got up with the chair, and | grabbed for the railing and it wasn’t therefedo, |

Q. Where was the railing?

A. Apparently — the railing, when | put the chair there, it must have pushed it. |1 don'’t
know, sir. 1don’'t know. | can’t answer that. You need to get somebody else ® figur
that out.

Q. Had you walked down any step before you fell?

A. | fell down the steps. |didn’t walk anywhere. | fetiih that top step all the way

down here. And when | went to grab, the railing was not there. Maybe because | sat
down, pushed the chair. 1 don’t know. | haven't figured that out.

Q. Were you standing on this top step when you reached for the handrail?

A. Sir, all | remember is the fall. | can't tell yed can't tell you any details. All |

know is | woke up and | was on the ground. So I don’t know. | know | was sitting in the

chair, toppled over, and I'm on the ground.
Defs.” Mot. Ex. B,at46:22-50:4.

This testimony, the only evidence Williams relies upon in opposing summary jatigme
on an issue for which she carries the burden of proof, would require the jury to spdulate a
what caused hdall and whether the loose handrail wasaasative factor. Williameas
specifically questioned at her deposition regagdhe circumstances and cause of heraliadl
she was unable to explain with any certainty why or how shelfsitead, she speculdtthat
her chair may have moved thelirag to such an extent that when she went to grab“ias not
there” Id. at 49:7-49:8. Itis unclear from her testimony, however, whether she began to fall
before or after she reached for the handrail, and therefore it is purely specutatthethe

allegedly loose handrail had anything to do with the cause of her fall in the fiestaasNor

does Williamssubmit any additional evidence which would lend supfmoner entirely



equivocaltestimony thatdespite not coming into contact with tfading, it somehow caused her
fall andinjury. For example, the record does not contain any testimony from her neighbor, who
was present at the time of her fall, or from those with whom she lived indicatingehedrttirail
was loose or capable of bgidislodged, othat it was in that condition at the time of her fall.
Indeed, the pictures of the stairway submitted as exhdl¢illiams’s response in opposition to
summary judgment show that the railing is in place, with no indication that itniasor
dislodged, despite Williams’'claimthat, at least as of the time of her deposition, it remained
unfixed. Defs.” Mot. at  21.

Ultimately, Williams bearshe burden of proof to demonstrate that it was more likely
than not that the loose handrail caused her injuries. Instead, she cannot say wettcamty
why or how she fell, other than when she reached fibr‘ivas not theré. Defs.” Mot. Ex. B at
49:7-49:8. This testimony, the only evidence she relies upon in opposing summary judigment
this issuewould require the jury to speculate about what caused her fall and whether the
allegedly loose handrail wascausative factor of her injury[W]hile the jury may draw
reasonable inferences, mhay not be permitted to reach its verdict merelytiee bas of
speculation or conjecture;* there must be evidence upon which logically its conclusion may be

based.” Fitzpatrick v.Natter 961 A.2d 1229, 1241-42 (Pa. 2008) (quoting Jones v. Treegoob,

249 A.2d 352, 354 (Pa. 1969¢f. Hamil, 392 A.2dat 1288 n.9 (“A mere possibility of . . .

causation is not enough; and when the matter remains one of pure speculation and conjecture, or
the probabilities are at best evenly balanced, it becomes the duty of the cowttta erdict

for thedefendant.”).Accordingly, Williams has failed to present sufficient evidence to allow a

reasonable jury to infer causatioBeeRunfola, 2013 WL 3305442, at *4-5; Erb v. Council

Rock Sch. Dist., No. 1717 C.D.2008, 2009 WL 9097261, at *3-*4 (Pa. Cmmw. Ct. 2009)




(testimony that lack of a handrail to stop fall led to injuries was insufficient as a ofdtde to

prove causation); Noiles v. MacDonald, No. 87-1091, 1988 WL 21836, at *2 (E.D. Pa. Mar. 7,

1988) (plaintiff’'s explanation that “the lack of aagpable handrail was a substantial factor in
causing the fall” was insufficient circumstantial proof of causatidiije Wilsons, therefore, are
entitled to summary judgment on Williamsiegligence claim
Defendantsalsoargue that the leasgreementontains a clause by which Williams
agreed to hold Defendants harmlessrfrall claims and that consequently, Williams’s
negligence clainfiails as a matter of law. Defs.’ Br. 8. Thelease contains the following
provision:
Lessor shall not be liabller any damage or injury of or to the Lessee, Lessee’s
family, guests, invitees, agents or employees or to any person entering the
Premises or the building of which the Premises are a part or to goods or
equipment, or in the structure or equipment ofgtnecture of which the Premises
are a part, and Lessee hereby agrees to indemnify, defend and hold Lessor
harmless from any and all claims or assertions of every kind.
Defs.” Mot. Ex. C at 3.Williams argues that the indemnification clause is invaidause it
“fails to clearly and unequivocally state that the Defendants cannot be fabteltb the
Plaintiff for their own negligence.Pl.’s Resp. at 20. In Pennsylvania, howeeeyrts have

held that exculpatory clauses may bar suits based orgergé even where the language of the

clause does not specifically mention negligence atS#eTopp Copy Prods., Inc. v. Singletary,

626 A.2d 98, 99-101 (Pa. 1993) (concluding that an exculpatory clause absolving lessor of “any

and all liability” covers negligence even though the word “negligence” ddesppear in the

clause); see alsBchillachi v. Flying Dutchman Motorcycle Club, 751 F. Supp. 1169, 1173-74

(E.D. Pa. 1990)Muller v. Aquatic & Fitness CtyNo. 1636 EDA 2014, 2015 WL 743057

*8-9 (Pa. Super. Ct. Mar. 9, 208 Zimmerv. Mitchell & Ness 385 A.2d 437, 440 (Pa. Super.

Ct. 1978) (holding that exculpatory clause barred plaintiff's claim and rewgstrat general

10



language in the parties’ release, which exempted the defendant from any/iabdessarily

included liabilityfrom alleged negligence)Accordingly, Williams’s negligenceclaim against
Diane Wilson, the Lessor undiie lease agreemerd,barred by the lease’s indemnification
provision.

II. CONCLUSION

For the foregoing reasons, the Court grthntDefendants’ Motiorfor Summary

Judgment A separate Order follows.

Date:April 5, 2017 BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATE JUDGE
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