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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALEX TAKSIR and ORIT TAKSIR,
on behalf of themselves and all others
similarly situated,

Plaintiffs,

V. CIVIL ACTION NO. 16-5713

THE VANGUARD GROUP, INC.,
Defendant.

MEMORANDUM OPINION
RUFE, J. MaAY 26,2017

Before the Court is the Motion to DismisEDefendant the Vanguard Group, Inc. For

the reasons that follow, the motion will be granted in part and denied in part.
.  BACKGROUND

This proposed class actiaflegesthat Defendant, an investment company, overcharged
customers on securities transactioR&intiffs Alex Taksir and Orit Taksir, whoemarried,
hold approximately $600,000 in asseith Defendantqualifyingthemfor Defendant’s
“Voyager Select” progtm, which is available to clients wiletween $500,000 and $1 million in
assets Plaintiffs allege thatunder the terms d¢he programposted orDefendant’svebsite
theyshould be charged a $2.00 brokerage commidsiogach securities transaction executed
using Defendant’s services. However, on May 12, 2016, Plaintiffs purchased sharesaof Noki
Corporation (Mr. Taksir purchased 1,100 shares and Mrs. Taksir purchased 384 sllaash a

wascharged a $7.00 commission instead.

! The allegtions are taken from Plaingffcomplaint. Doc. No. 1 Plaintiffs allege that the Court has jurisdiction
pursuant to 28 U.S.@®. 1332as there is complete diversity of citizenship between Plaintiffs anchBeafie and the
amount in controversy exceeds $75,000.
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Mr. Taksir complained about the alleged overchargemasinformed by Defendarthat
Plaintiffs’ trades were not eligible for the $2.00 commission due to “IRS noimndisation
rules™—an exception to the Voyager Select program not listedefandant’svebsite.

Plaintiffs allege that no such IRS rglexist and thaiMrs. Taksir washargedb2.00 foranother
purchase of Nokia shares weeks latersuggesting Defendant’s application of the “IRS
nondiscrimination rules” is arbitraryPlaintiffs allege that other Vanguard clients sirailarly
being overchargedn securities transactions.

Plaintiffs filed this lawsuiton behalf of themselves and a proposed claa$i other
Vanguard clients who “purchased securities pursuant to Vanguard’'s V@&eiget program
and/or other Vanguard Enhanced Services . . . from the inception of the Enhanced Services
through the present . and paid a commission and sales charge greater than the terms prescribed
by the respective servic&$ Plaintiffs assertwo claims: (1) breach of contract; and (2)
violation of Pennsylvania’s Unfair Trade Practices and Consumer Protectio(fU&PCPL").3
Defendant has moved to dismiss, arguing primdnié¢ Plaintif6’ claims are preempted by the
Securities Litigation Uniform Stafards Actof 1998(“SLUSA”").* Defendant also argues that
Plaintiffs” UTPCPL claim fails because Plaintiffs have pleadedustifiable reliance.

. LEGAL STANDARD

This motion is decided under the familiar standard articulated by the SupremenCourt i

Twomlby andigbal, under whickhdismissalfor failure to state a clains appropriatéf the

complaint failsto allege factsufficientto establisha plausible entitiement to reliefln

21d. 71.
373 Pa. Cons. Stat. § 2Qlet seq
*15 U.S.C. § 78bb(f)(1).

® E.g, Fowler v. UPMC Shadysig&78 F.3d 203210-211(3d Cir. 2009)citing Bell Atl. Corp. v. Twomb}y550
U.S. 544(2007)andAshcroft v. Igbal556 U.S. 6622009).
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evaluating Defendant’s motion, the CourdKds] as true all the factual allegations of the
[complaint] and the reasonable inferences that can be drawn from them.”
1. ANALYSIS

A. Whether SLUSA Preampts Plaintiffs’ Claims

Because Defendé mainly argues that SLUSA preempts Plaintiffs’ claims, the Court
beginsby discussindhe statute’s background and text.

1. SLUSA’'s Background and Text

In 1995, Congress adopted the Private Securities Litigation Reform ActR®R3to
combat‘perceived abuses of the clasgion vehicle in litigation involving nationally traded
securities.” Specifically Congress found th&tuisance filings, targeting of degmcket
defendants, vexatious discovery requests,maadipulation by class action lawyers of the clients
whom they purportedly represemd become rampariti classaction securities litigatiofl. The
PSLRA aimedto curb these perceived abusbyg, among other things, imposing heightened
pleading requirements on certain federal securities claims.

The PSLRA'had an unintended consequendeprompted at leasome members of the
plaintiffs’ bar to avoid the federal forum altogeth&ather than face the obstacles set in their
path by thgPSLRA], plaintiffs and their representatives began bringing class actions urtder sta
law, often in state coutt® That was nothe resultCongress intended, aSd.USA was enacted
in 1998 to Stem this shit] from Federal to State courdsdprevent certain State private

securities class action lawsuits alleging fraud from being used to fruseaibjdctives dfthe

® Santiago v. Warminster Twpp29 F.3d 121, 128 (3d CR010)

" Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dat47 U.S. 7181 (2006)
81d. (quotingH.R. Conf.Rep. No. 104369, p31 (1995).

°1d. at 81-82 (discussing PLSRA provisions).

%1d. at 82.



PSLRAM

To that endSLUSA preempts claimsf four requirementsre met:“(1) the underlying
suit is a'covered class action(2) the claim is based on state law; (3) the claim concerns a
‘covered security and (4) the plaintiff allegés misrepresentation or omission of material fact,
or ‘a manipulative or deceptive device or contrivance, in connection with the purchase afr sal
a covered security.*?

Plaintiffs do not dispute the8LUSA’sfirst three requirementsre satisfied thissuit is a
“covered class action,” Plaintiffs’ claims are based on statedatvthe Nokia shares are
“covered securities™ Instead, Plaintiffs arguénat SLUSA'’s fourth requirement is not met
because they have not alledadnisrepresentation or omissi of material fact” or a
“manipulative ordeceptive device or contrivaricén connection with the purchase or sale” of
covered securitiesAs explained below, the Court concludes that SLUSA'’s “in connection with”
requirement is not met, and so doesneach the issue afhether Plaintiffhaveallegel a
“misrepresentation or omission of material fact” or a “manipulative or deeegivice or
contrivance’within the meaning of the statut&or the purposes of this opinion, the Court
assumes without deciding that Plaintiffs have done so.

2. Plaintiffs Do Not Allege Fraud or Deception “In Connection With” the
Purchase or Sale of Covered Securities

The parties disagree regarding tygplicablestandardor determiningwvhetherSLUSA'’s
“in connection with"requirement is metDefendant arguethatfraud or deceptiors “in

connection with” aovered securities transactifor SLUSA purposes so long asdbincided”

4. (citations and internal quotation marks omitted).

12 Rowinski v. Salomon Smith Barney,.|ido. 3:02cv-2014, 2003 WL 22740976, at *2 (M.D. Pa. Nov. 20, 2003)
(quoting 15 U.S.C. § 78bb(f)(1)aff'd 398 F.3d 294 (3d Cir. 2005).

3 Doc. No. 13 at 5.



with acovered securities transaction, relyimgthe Supreme Court’s 2006 opiniarMerrill
Lynch, Pierce, Fenner & Smith Inc. v. Dabit Plaintiffs respond that the “in connection with”
requirement is met only whefiaud or deceptiowas “material to” alecision teengage in a
covered securities transactj@ninterpretation predicateon the Supreme Court’s 2014 opinion
in Chadbourne & Parke LLP v. Troic8. Discussion of both cases is warranted.

In Dabit, the plaintiffbrought statéaw claimson behalf of aclass of brokers alleging
that theinvestmentank defendarttad intentiondy skewed marketasearch in favoof its
investment-bankinglients, artificially inflatingtheir stock prices® The plaintiff represented a
class ofsecurities’holders”—individuals who alleged th#te defendant’'sesearchnduced
them to hold overvalued securities past the point at which they otherwise heweatsbld
them?’ The Second Circuit heltiatsuchholder claims did not satisfy SLUSA'’s “in connection
with” requiremenbecausehe plaintiff did not allege that Head purchased or sold securitass
a result of the allegefiaud, and the Supreme Court reversed in a unanimous opihion.

The Supreme Court explained thatvas irrelevanthat the plaintifivas a securities
holder rather than a purchaser or seller; it was enough that defenden&presentations
“coincided” with a securities transactiéwhether by the plaintiff or by someone eld2 That
is, because the complaint allegédt the defendant had intentionally manipulated stock prices to

the detrment of investors, some of whom had undoubtedly purchased or soldskeestocks,

14547 U.S. 712006)
15134 S. Ct. 1058 (2014).
18547 U.S. at 746.

71d. at 7278.

Bd.

91d. at 85



the plaintiff could noevade SLUSAsimply by casting his claimes “holder” claims® Dabit
thus endorsed a broad reading of SLUSA'’s “in connection w&tiirementn that it rejected
theplaintiff's argument that only claims by purchasers or sellers of securitiepreerapted®*

In Troice the Supreme Court revisited SLUSA'’s “in connection with” requirenmeat
different context.The plaintiffs inTroicewere victims of a Ponzi schemdo alleged theyvere
induced to purchasencoveredertificates of deposiwhich are beyond SLUSA'’s reach) based
on the defendant’s misrepresentation thatctréficates were backed lepveredsecurities (to
which SLUSA applie3.?* A majority of the Supreme Court held that SLUSA did preempt
the plaintiffs’ statelaw claimsbecause theglid not allege fraud “in connectiamith” the
purchase or sale of covered securifiesn so holding, the Supreme Court stated: ffaudulent
misrepresetation or omission is not made ‘in connection wihth &purchase or sale of a
covered securityunless it is material to a decision by one or more individ(@atiser than the
fraudster)o buy or to sell a ‘covered security’* The Court further explained that “material to”
means “the misrepresentation makes a significant difference to soseéecesion to purchase
or to sell a covered securit{®

The majority inTroice cautionedhat this “material to” formulatiodid not eflecta new
approach to SLUSA'’s “in connection with” requirement or otherwiselify Dabit.?® Rather,
all of the Court’s prior “in connection witl¢ases ‘nvolved a victim who took, tried to take, or

maintained an ownership position in the statutorily relevant securities thnougihasesor

?%|d. at88-89.

ZL1d. at 8485 (rejecting argument that SLUSA contains a “purchasber” requirement).
#2134 S. Ct. at 10683, 1065.

|d. at 1066.

241d. (emphasis added).

21d.

%d. (“We do not here modiffpabit.”).



‘sales induced byf] fraud,” meaning the fraud was “material tiffe transaction$’ This was

true inDabit, for example, becaugbe complaint alleged that tidefendant engaged in
“fraudulent manipulation of stock prices” that “induc[ed] the plaintiffs ‘to hold thieicks long
beyond the point when, had the truth been known, they would have beerf&oltis,while
Troicedid not modifyDabit, it emphasized that the “in connection with” requirement wasmmet
Dabit because the defendant’s misleading research induced (meaning it was “matehal to”) t
plaintiff's decision to hold overvalued securities.

Read togetheDabit andTroice make clear thatraudulent or deceptive conduct must be
“material™—meanirg that it makes a significant differeneeto an individual’s decision to
purchase or sell a covered security to satisfy SLUSA'’s “in connection withireagent®
Plaintiffs’ claimsdo not satisfythis requiremenbecause Plaintiffs do not allege tisfendant’s
misrepresentation that its brokerage commissions were $2.00, rather thamBle@,
significant difference ttheir decision to purchas¢okia sharegor any other securitiesy

Defendant appears to recognihat Plaintiffs’ clams do not atisfy the standard
articulated inTroice, andraises fouarguments as to whiroice does not apply hererirst,

Defendant argues th@itoiceonly addressethisrepresentations thahcoveredsecurities were

271d. at 1067 (citations omitted) (emphasis added).
2 d. (quotingDabit, 547 U.S. at 75, 85, 89).

2 See Zweiman v. AXA Equitable Life Ins.,dd6 F. Supp. 3d 536, 5%8.D.N.Y. 2015) (fn light of Troiceand
Dabit, the ‘in connection withdoctrine can be &culated as followsthe fraud must be of the type that is material
to someone other than the fraudster to buy, sell, or hold a covered semditif;so, any claim involving that
transaction (or lack thereefiregardless of whether the plaintiff hdfsgas induced to take a positieris
precluded.”).

30 See Appert v. Morgan Stanley Dean Witter,,|16€3 F.3d 609615(7th Cir. 2012) (holding that SLUSA did not
bar statdaw claims alleging that the defendant inflated transaction fees becaustsatieel ifees were “not
objectively material to . . . any clasembers’ investment decisions8ge alsd-einman v. Dean Witter Reynolds,
Inc., 84 F.3d 539, 54(2d Cir. 1996) (affirming dismissal of securities fraud claim allegivag the defendants
chargecdhidden transaction fees because feasonable investor would have considered it important, in deciding
whether or not to buy or sell stock, that a transaction fee of a few doiigins exceed the brokaractual handling
charges”) Therefore, as discussed below, Plaintiffs cannot allege a UTPCPL claich, iguires reasonable
reliance, but may maintain a claim for breach of contract.
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backed by covered securities, an issue not present’hérefendanthusreadsTroiceas a
limited decision that does not apply outside ofdineumstances in which it was decided
readingunsupported by the majority opinionTmoice which squarelyaddressed the scope of
SLUSA’s “in connectiorwith” requirementand explained that it is met only whexe alleged
fraud or deceptiowas “material to” a decision to purchase or seltered securities
Accordingly, severalbtherdistrict courts have applie@roicein determining whetheBLUSA
preempted claims concerning covered securifies

Moreover, he cases Defendacites for the proposition tharoice should be narrowly
construed are inappositén Rabin v. NASDAQ OMX PHLX LL.@he plaintiff brought a state-
law claim for unjust enrichment agll asclaims under Section 10(b) of tBecurities Exchange
Act and the SEC'’s associatRdile 10b-5 (which contains an “in connection with” requirement
identical to SLUSA's)the crux of all of which was an alleged scheme to rig the options market
sothat plaintiff's trading strategwas less successful thamtherwise would have beé. The
courtheld that the plaintiff's statlaw claim wa preempted becauséke his federal claimst
relied on the theory he had been misled into adopting a warticadingstrategy based on the
false belief that the options market was free of manipuldfiohnd in Northstar Financial

Advisors Inc. v. Schwab Investmernltt®Northern District of Californidaeldthat SLUSA

31Doc. No. 15 at 5.

32 SeeHenderson v. Bank of N.Y. Mellon Corp46 F.Supp.3d 438 44344 (D. Mass. 2015explaining that
“[a]fter Troice, a mere coincidence of fraud with a transaction in covered seswitl no longer suffice for
SLUSA preemption” and denying motion to dismiss on SLUSA grousds)also Shuster v. AXA Equitable Life
Ins. Co, Civil No. 14-8035 (RBK/JS)2015 WL 4314378at *5 (D.N.J. July 14 2015) (explaining thahé
‘connection prong of SLUSA preemption may only be mdtexe the misrepresentation wasaterial’ to another
individual’s decision to ‘purchase or sell’ a. ‘covered scurity” andholding that SLUSA did not peanpt
plaintiff's claim); In re Harbinger Capital Partners Funds Inv. LitjgNo. 12-cv-1244 (AJN) 2015 WL 1439520at
*6 (S.D.N.Y. Mar. 30, 2015) (explaining that, affenoice, SLUSA's “in connection with” regtement ‘is narrow
insofar as allegedly fraudulent statements must be of the type thlt iwduce someone to buy or sell (or hold) a
covered security.

33182 F. Supp. 3d 220, 226 (E.D. Pa. 2016).
¥ 1d. at 24849.



preempted statéaw claimsallegingthatthe defendant had induced thaintiff to invest in a
fund by misrepresenting the riskiness of the assets underlying th&fithete, unlikeRabinand
Northstar, Plaintiffs do not allege that they were misled iptwchasing or sellingny security or
adopting a certain trading stratedfy.

SecondDefendant relies on cases holding that a misrepresentation need not concern a
particular security in order to satisfy SLUSA’s “in connection with” requiet®’ However,
these cases largely pdateTroice, which made clear that regardless of whether a
misrepresentatioooncernsa particular securityit must be faterial td a plaintiff's decision to
purchase or sell a covered secutdyriggerpreemption Because Plaintiffs do not allege that
Defendant’sallegedmisrepresentation was materialaioy securities transactioor to Plaintiffs’
trading strategy generally, that requirement is not met.

Defendant relies heavily on the Supreme Court’s decisi@ki@ v. Zandfordor its
argumentbutZandford pre-datesTroice andarosein such a different context as to be inapposite.
In Zandford the defendant, a securities broker, was granted power of attorney to open and
manage an investment account for an elddignt; instead heswindled the client by selling the

securities in the account and keeping the proceeds for hiffiselfe SEC brought a successful

% Case No. 0&€V-04119LHK, 2016 WL 706018at *1314 (N.D. Cal. Feb. 23, 2016Bpecifically, the defendant
represented that the fund would invest indask agency securities and similar assets, when in fact it invested in
high-risk collateralized mortgage obligationisl.

% Defendant also cites the Seventh Circyis curianopinion inGoldberg v. Bank of Americ846 F.3d 913 (7th
Cir. 2017) In Goldberg the plaintiffdepositectash in a custodial account with the defendarthatt could be
invested in mutual funddd. at 915. Unbeknownst to the plaintiff, thdefendansteered the cash to mutual funds
that paid thelefendant secret fehencash was swept from the plaintiff's accouninto the mutual funat the

end of each dayld. The Seventh Circuit affirmedhé distict court’'sdismissal othe plaintiff's statdaw claims on
SLUSA groundsfinding that the bank’s failure to disclose the secret fees was a matei$zion “in connection
with” coveredsecurities transactiondd. at 916. Goldbergis distinguishable because it concerned secret fees that
resulted imeardaily losses in the plaintiff's accourtanomission that a reasonable investor could well consider
material. To the extenGoldbergholds otherwise, it is not binding on this Court.

%" See SEC v. Zandfarei35 U.S. 813, 8146 (2002):Angelastro v. PrudentigBacheSecs.Inc, 764 F.2d 939 (3d
Cir. 1985).

%535 U.S. at 818.6.



civil suit against the defendant under Rule 108-®n appeal, the defendant argued that Rule
10b-5’s “in connection with” requirement was mattisfied because his fraud did not relate to the
value of any particular security, but rather involved stealing his client’s faftelsengaging in
otherwiselawful securities transactiori8. The Fourth Circuit accepted this argument, and a
unanimous Spreme Court reversed. The Supreme Court found that because each securities sale
“was made to further [defendant’s] fraudulent scheme,” the sales were “prapertyg\as a
‘course of businesghat operated as aud or deceit on a stockbroker’s custofhand it was
therefore irrelevant that the defendant’s fraud did not concern any partiecigity*

Zandfordis a far cry from this case because it concerned a fraud seravigang that it
tainted every securities transactiarthe plaintiff's accoat. Unlike inZandford Plaintiffs were
not the victims of fraud in their account from beginning to; ¢énely merely allege that they were
overcharged onertaintransactions in violation of the pricingrmsposted on Defendant’s
website Zandfordthus does natompelthe conclusion that SLUSA preempts Plaintiffs’ claims.

Defendant also cite&ngelastro v. Prudential-Bache Securities, JracpreSLUSA Third
Circuit case in which the plaintiéflleged that a securities brokead misrepresented the terms
governing her margin accoufft. The issue before the Third Circuit was whether the
misrepresentations were “in connection with” the purchase or sale of s{iritihe Third
Circuit held that they were for reasons unique to margin accounts, such as that undegrstandi
their termds necessary for customers ®valuate the desirability of purchasing securities on

margir’ and to prevent investors from being forced to liquidate their securities atia mser

%1d. at 819 (quoting 17 C.F.R. § 240.18h
“01d. at 81617.

*11d. at 820821.

42764 F.2d 939 (3d Cir. 1985).

“1d. at 94142,

10



to meet a margin caff: In contrastPlainiffs do not allegehat Defendant’snisrepresentation
regarding brokerage commissiomas material to Plaintiffstourse of trading securitiés.

Third, Defendantrgues thathe “in connection with” requirement is macause
brokerage commissions “depend ortsrities transactionsDefendant’s argument relies upon
the Third Circuit’s opinion irRowirski v. Salomon Smith Barney Itfc But Rowinskiis plainly
distinguishable and did not lay down such a broad rule.

Like Dabit, Rowinskiconcerned statlaw claimsalleging thathe defendandistributed
biased market researcdndthat the plaintiff one ofthe defendant’s brokerage customeras
duped into purchasing artificially inflated securitéesa result’” And like Dabit, Rowinskiis
distinguishable because the complaint alleged that the defendaapresented the value of
securities with the intent of inducimgvestors to purchase theand that the plaintiffietermined
whether to sell or hold such securities in reliance upon those misrepreseritafitvese
misrepresentations were thus “material to” B@winskiplaintiff's trading decisiong a way

that Defendant’s alleged misrepresentatiomscerning its brokerage commissions were fiat.

41d. at 94-45.

“5 Also inapposite are the peStoice“best execution” cases cited by Defendant, which concern allegations that
brokers failed to obtain the best execution price while engaging in sextndtisactions on behalf of their clients,
contrary to their representations that they would doSe® e.g, Lim v. Charles Schwab & CdCase Nos. 18v-
02074RS; 15cv-02945RS, 2015 WL 7996475at *1, 7 (N.D. Cal. Dec. 7, 2015). Lim, for example, the court
found that SLUSA’s “in connection with” requirement was met becatmeféiise promise of best execution”
induced plaintiffs to execute trades with the defendkhtat *7. That is not the case here, as Plaintiffs do not
allege that the terms of the Voyager Selecgpaminduced them to execute trades.

40398 F.3d 294 (3d Cir. 2005)

“7|d. at296-97. Rowinskialso identified other neexclusive factors relevant to determining whether the “in
connection with” requirement is met, including “whetttes complaint alleges a material misrepresentation or
omission disseminated to the public in a medupon which aeasonable investor would rely'whether the ature

of the partiestelationship is such that it necessarily involves the purchase or saleuoties,” and Whether the
prayer for relief connectsthe state law claims to the purchasesale of securitie’s Id. at 302(internal quotation
marks omitted). The Third Circuit emphagizbat these werenbt requirements, but rather guideposts in a flexible
preemption inquiry and that “[iina SLUSA case involving different facts alfegations, other considerations also
may be relevant.ld. at 302 n.7. Because this case concerns markedly different allegatioRothizaskj the

Court focuses on the fact that Plaintiffs have not alleged Defendaist'spresentations or omissionsre material

to their decision to purchase theisgue Nokia shares, and does not find the d®osvinskifactorsdispositive.

“81d. at 30203.
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the extent Defendant reaBewingki more expansivelyo foreclose stattaw claims—even those
that are immaterial tadecision to purchase or sell securitamerely because they involve
brokerage commissions and in that sédgpend on” the purchase or sale of securitles,
interpreation isoverbroad and foreclosed Byoice *°

Finally, Defendant falls back on the general argument that SLUSA shouitebareted
broadly. But interpreting SLUSA broadly does not mean giving the statute amtedlreaclas
far as statéaw contractlaims go®® Here, because the “in connection with” requirement is not
met, Plaintiffs’ claims avoid SLUSA’s baDefendant’'s motion to dismiss will be denied to the
extent it is based on SLUSA.

B. Whether Plaintiffs Have Pleaded the Elements ofa UTPCPL Claim

Defendant also moves to dismiss Plaintiffs’ UTPCPL claim on the ground thaiff@lain
have failed to allege justifiable relianc{.T]he Supreme Court of Pennsylvania has announced
and applied a broad rule that private plaintiffs must allege jiskHfireliancéto state a claim
under the UTPCPE! Here, Plaintiffs do not allegastifiablereliance, andnore or less

disclaim it as they argue that Defendant’s alleged misrepresentations conctshirakerage

*9 Defendant also citeS8haw v. Charles Schwab & Cin which the plaintiff allegedhatthe defendant engagéd
numerous misrepresentations regarding its investment servicksling misrepresenting its commission structure
and fees, charging customers twice for a single transaction, and misrépgeenreserve requirements imposed
on clients.No. BC23872, 2003 WL 1463842at *1 (Cal. Super. Ct. Mar. 7, 2003). Because the court applied a
pre-Dabit version of the “coincides with” standard in determining that the def¢'sdaisrepresentations were “in
connection with” the purchase or sale of securithaw's reasoning is not particularly illuminatinghawis also
distinguishable because the misrepresentatibissue went far beyond the size of the defendant’s brokerage
commission, and extended to reserve requirements and other featueeplaftitiff's account not at issue here.

0 SeeTroice 134 S. Ct. at 10689 (explaining thaalthoughSLUSA preempts many statkaw claims, itexpressly
“maintains state legal authority, especially over matters that are pyirohstate concern” and that “[afoad
interpretation of the Litigation Act works at crgssrposes with this statgriented concert); see also Rowinski

398 F.3dat 301"Federal securities law is circumscribed, and strikes a balance between uagafation of a
national market and preservation of those areaditionally left to state regulationsuch as corporate, contract and
fiduciary law”) (quoting Santa Fe Indus. Inc. v. Greed30 U.S. 462, 4780 (1977).

> Hunt v. U.S. Tobacco Gdb38 F.3d 217, 22(3d Cir. 2008)see als Am. Fed'n oBtate Cty. & Mun. Emps. Dist.
Council 47 Health & Welfare Fund v. OrthdcNeilJansserPharm., Inc, 857 F. Supp. 2d 510, 514 (E.D. Pa.
2012)(“To prevail on a claim under the UTPCPL. Plaintiffs must be able to establish justifiablaaete,
causation, and injur$) (citations omitted).
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commissionglid notinduce them tenaintain an account with Defendant or to engage in any
securities transactionas explained abov3. Plaintiffs’ UTPCPL claim will thus be dismissed
with prejudice, as Plaintiffs e not requested leave to amend and amendment would be futile.
IV.  CONCLUSION

For the reasons set forth above, Defendant’s motion will be granted in part and denied in
part. Plaintiffs’ UTPCPL claim will be dismissedith prejudicefor failureto plead justifiable

reliance, and Plaintiffs’ claim for breach of contract may prdcee

*2 plaintiffs’ responses are beside the point. Plaintiffs mostly argueétid UTPCPL allows claims in “pest
contract deception cases,” Doc. No. 13 at 15, but that does not change the fastifiladlg¢ureliance is an element
of such claims, and that Plaintiffs have failed to allege it.
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