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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ARTHUR PORTNOFF, . CIVIL ACTION
Plaintiff
v. . No.16-5955
JANSSEN PHARMACEUTICALS, INC., et al., :

Defendants

Goldberg, J. February 22, 2017

M emorandum Opinion

One hundred and s®d06) separate lawsuits were filed in the Court of Common Pleas of
Philadelphia County alleging injuries sustained as a result of ingesting iajokarescription
drug used to treat Type 2 Diabetes. Plaintiffs describe a variegynoénts including kidney
failure and diabetic ketoacidosis.

Six separatdaw firms representing the plaintiffs in a number of these actions filed a
“Petition to Consolidate and for Mass Tort Designation” in the Philadelphia County Gfour
Common Plea$.The initial consolidationpetition was filed on September 23, 201yt was
later withdrawnon October 11, 2016. Cthe same day, a second petition was fiRelying on

the secondetition, Defendants removed all 106 cases to the United States District Court for the

! The Philadelphia Court of Common Pleasated a Mass Tort Program to streamline the adjudication
process of complex mass tort cases. Undsmpttogram, where numerous cases present similar causes of
action and theories of liability against the same defendant(s), the parties maprssaidation as a Mass
Tort. Consolidation permits the partieseiagage in coordinated discovenyd further preides a singular
forum toresolve issuethat may apply to multiple, or even all of, the individual cases. In recent, years
several products liability cases involving pharmaceutical drugs aner abedications have been
consolidated as Mass Tort PrograiseThe Philadelphia Courts Complex Litigation Center Mass

Tort Information, http://www.courts.phila.gov/commpteas/trial/civil/clc.asp (last visited Feb. 2, 2017);
Engstrom v. Bayer Corp., 855 A.2d 52, 54 n.1 (Pa. Super. 2004).
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Eastern District of Pennsylvania, asserting federal jurisdiction as a ©tags pursuant to the
Class Action Fairness Act (“CAFA”). S&8 U.S.C. § 1332(d)(11).

Plaintiff contests removal and has filadmotion to remand arguing that Defendants’
attempt to removéhosecases was untimely, and also that this Court lacks jurisdiction under
CAFA.? For the reasons that follow, Plaintiffs motion will be denied, and | will maintain
jurisdiction over these cases.

l. LEGAL STANDARDS

“A defendant may remove a case in ‘any civil action brought in a State cowttict

the district courts of the United States have original jurisdiction[.]”” PortilldNat’l Freight,

Inc., 169 F. Supp. 3d 585, 592 (D.N.J. 2016) (quoting 28 U.S.C. §dB4TAFA confers on
federaldistrict courts original jurisdiction over “mass actions,” which are defirsethay civil
action ... in which monetary relief claims of 100 or more persons are proposed to beirtigd |
on the ground that the plaintiffs’ claims involve common questions of law or fadigBissippi

ex rel. Hood v. AU Optronics Corp., 134 S. Ct. 736, 739 (2014) (qudgu.S.C.

8§ 1332(d)(11)(B)(ii)).

To remove a “mass action” under CAFA, four jurisdictiorequirements must be met:
(1) there must be 100 or more plaintiffs; (2) whose claims are proposed to be trigdojeithe
ground that the claims involve common questions of law or fact; (3) minimum diveasity;

(4) the amount in controversy must exceed $5,000,000, as aggregated across all individual

2 The parties in the 106 cases have informally treated this matter as a leaahdaBRintiffs inall but
one of the other cases have joined in the motion to remand. Although the refémehize®pinion are to
a singular Plaintiff (i.e.Plaintiff Potnoff who filed the instant motion), my ruling will also apply to the
other cases.



claims. 28 U.S.C. § 1332(d)(2)(A), (d)(11)(B)(i); Hood ex rel. Mississippi v. JP aofthase

& Co., 737 F.3d 78, 85 (5th Cir. 2013).
“CAFA does not change the traditional rule that the party seekingntove the case to

federal court bears the burden of establishing federal jurisdictiawery v. Alabama Power

Co. 483 F.3d 1184, 1208 (11th Cir. 2007) (quoting Evans v. Walter Indus., Inc., 449 F.3d 1159,

1164 (11th Cir. 2006)). However, while “remd\statutes must generally be strictly construed,
with any doubt to be resolved in favor of remand, the presumption against removal does not

apply to class actions invoking jurisdiction under [CAFA].” Gallagher v. Johnson & Johnson

Consumer Companies, Ind69 F. Supp. 3d 598, 602 (D.N.J. 2016). “Congress enacted CAFA
to facilitate class actions in federal court, and its provisions should be mEatlypmwith a strong
preference that interstate class actions should be heard in a federal capeifypemoved by

any defendant.Id. at 602 (citingDart Cherokee Basin Operating Co., LLC v. Owens, 135 S. Ct.

547, 554 (2014)) (internal quotations omitted).

In ascertaining the removabjlit of a mass action under CAFA, 28 U.S.C.
§ 1332(d)(11)(A) states that “[flor purposes of this subsection and section 1453, achtass a
shall be deemed to be a class actionfl}é United States Court of Appeals for the Third Circuit

has thus recognized that the plain text of 8 1332(d)(11)(A) melkas that a mass actias

considered a “class action” for purposes of CAFA’s removal provisions. Abraham wo$t. C

Renaissance Grp., L.L.L.P19 F.3d 270, 275 (3d Cir. 2013).

Section 1453(b) states in relevant part that a “class action may be retocvetistrict
court of the United States in accordance with section 1446[.]” 28 U.S.C. § 1453(b). Where an

initial pleading does not allege sufficient facts supporting remawvader 8 1446(b)(1),

® Federal jurisdiction may be assertedly over those plaintiffs whose claims individually exceed
$75,000. 28 U.S.C. § 1332(d)(11)(B)(i).



8 1446(b)(3) dictates that “a notice of rerabwmay be filed within 30 days after receipt by the
defendant, through service or otherwise, of a copy of an amended pleading, motion, order or

other papefrom which it mayfirst be ascertainethat the case is one which is or has become

removable.” 28 U.S.C. § 1446(b)(3) (emphasis added). This provision is central to the dispute
before me. “As with jurisdiction, the defendant bears the burden of showingréknéss of

removal.”Mims v. 84 Lumber Co., 2013 WL 4775306, at *2 (D. Del. Sept. 6, 2013).

. ANALYSIS
Plaintiff argues that this case should be remanded because Defendants dicsmet pur
removal within the thirtyday time limit and also because this Court lacks jurisdiction over the
106 removed cases under CAFA’s mass action provision. The tiseissie is addressed first.
A. Timeliness

i. The PartiesPositions

Plaintiff argues that Defendants could have “first ascertained” that this nvedier
removable under CAFA when the initial “Petition to Consolidatefanlass Tort Designation”
(the “Initial Petition”) was filed in the Philadelphia Court of Common Pleas on @épte23,
2016. Plaintiff urges that the Initial Petition constituted an “other papwiérg 1446(b)(3)hat
set forth the basis for federalrigdiction? As Defendantsdid not remove thiscase until
November9, 2016—more than 30 days after the filing of the Initial PetitiBigintiff assertghat
removal was untimely. Plaintiféxplainsthat although the Initial Petition outlined 87 pending

cases, it included claims for over 100 Plaintifisoviding sdficient notice of removabilityand

* The term “other papeiis not defined by § 1446, and the Third Circuit hasclearly definel it in the
context of the statut®avis v. Donnelly, 2015 WL 765988, at *5 (E.D. Pa. Feb. 24, 2015). Nevertheless,
the parties do not dispute that either of Plaintiff's Petitions aas@lidate for Mass Tort Designation
constituted “other papers.” Additionally, neither padgsertsthat Plaintiffs complaint provided a
sufficient basis for removal under § 1446(b)(1).
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therefore, the thirtgay removal clock “started to tick” on September 23, 2016. (Pl.’s Mot. to
Remand 3-5; Initial Pet., Ex. 1.)

Plaintiff further stressethat theOctober 11, 201®etition to Consolidatand for Mass
Tort Designation (the “Second Petitior~the documentvhich Defendants reliedponas the
basis for removalwas merely a “refiled version” of the Initial Petition. According to Plaintiff,
the substance of thdnitial Petition and theSecondPetition was identical, and any basis for
removability gleaned from th8econdPetition could have been equally ascertained from the
Initial Petition. (d. at 4.)

Defendantsaise several argumentssapport of removabDefendantdirst point out that
the September 2mitial Petition was withdrawn from the stateurt docket on October 11,
2016, and thus any question pertaining to removability baséuednitial Petitionrwas moot.

Alternatively, Déendants argue that CAFA’s numerosity requirement was not satisfied
based on the Initial Petition. Defendants explain thatrtitieal Petition wassubmitted on behalf
of only six (6) law firms that collectively represented fewer than 100 plaintiffferidants
acknowledge that the Initial Petition identified additional cases fileath®y plaintiffs who were
represented bgther counseland collectively totaled ovetrO0 plaintiffs. However, Defendants
insist that they had no legal basisasrertairthatthese “other plaintiffs” would acquiesce to the
proposal for consolidation until the twerdpy deadline for opposing theefption expired
pursuant to Philadelphia Civil Rule 208.3@)(B) (stating that, with a few exceptionsall’
Motions have a twenty (20) day response peridd@gfendants stress that approximately two (2)
days before the deadline to respond to the Initial Petition expivatihetition was withdrawn,

and Plaintiff filed theSecondPetition. Thus, even if the issue is not moot, Defendants argue that

® Plaintiff has not challenged Defendants’ assertion that a tvdaytyeadline applied to the period in
which “other plaintiffs” represented by “other counsel” could object toamtzion.
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they could not have conclusively ascertained removability fromwitfedrawn Initial Petition
because CAFA’s numerosity requireméat not beesatisfied.

Defendants raise a somewhat g@margument with respect to the Second Petitidrey
point out that, like thénitial Petition, theSecondPetition was submitted on behalf of the same
six law firms. A chart attached to the Second Petition identified nioety(94) cases, and the
six law firms were listed as counsel in jusixtg-seven (67) of those cases, involving
approximately ninetgix (96) plaintiffs—short of the 100 required to meet CAFA’s numerosity
requirement. Ultimately, Defendants contend that they could not ascertaihewliee cases
were removable as a mass action until October 31, ZM@éays after the Second Petition had
been filed (the deadline under Rule 208.&)lB) by which “other plaintiffs” were required to
object to consolidation)According to Defendantst was only at this point in time th#hey
could first asceain that any remaining “othealaintiffs” acquiesced to consolidation, and thus
the total number of plaintiffactually seeking consolidation reacHeD.

Given the filing history described above regarding the petitions to consolidate,
Defendantsassert that theiNovember 9, 2016Notice of Removal filed with this Court was
timely.®

ii. Did the Initial PetitionSeptember 23, 201&erve as a Proper Basis for Removal?

A legal assistantemployed byone of thePlaintiff's attorneyssubmitted an affidavit
regarding thdiling of the Initial and SecondPetitiors at issueThere, e states that on or about
October 11, 2016, the “Court Administrator” from the Philadelphia Court of Common Pleas

contactedher and “instructed” her to withdraw the Initial Petition andfileit under a case

® | recognize that November 9, 20fdls within the 30day window for removal even if measured from
October 11 the date on which the Second Petition was Yilédowever, as will be discussedfra,
Plaintiff alsoargues that removal was not “effectuated” until November 17, 2016, wddlstofitside of
the 30-day windovif measured from October 11.
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specific caption. (Pl.’'sMot. to RemandEx. G 7; seealsoHr'g Tr. 64:2-15, Jan. 11, 201y.

The affidavitfurther attests that a “Praecipe to Withdraw Plaintiffs’t[&t) Petition” was filed

on October 11, 2016, and a modified petition (the Second Petition) in the “Arthur Portnoff case”
was filed at the same timéx. G 9.) The affidavit concludes that[a]ccording to the [state
court docket,] the originally filedPetition was officially discontinued” on October 11, 2016 at
2:23 p.m.[d.)

Under these circumstances, | agree with Defendants that the withdrawa Mfitiél
Petition rendered it legally inoperable for purposes of provifieéendants withan adequate
basis for removallt would be counterintuitive to hold Defendants responsible for ascertaining
the removability of a withdrawn filing. Other facts surroundingftliveg and withdrawalof the
Initial Petition and filing of the Second Petition popt this conclusion.

First, the Initial Petitionseemdo havemproperlyinitiateda “new casé, as evidenced by

the fact that iincludeda “Civil Cover Sheet” for the Philadelphia Court of Common Pleas Trial

Division. (Initial Pet. at 1.)n fact, tie Initial Petition displayed the captionPo6rtnoff vs. No

Namé€ on the face of the Petition cover shaed exhibited an entirely different docket number

from the existing case ¢tortnoff v. Janssen Pharmaceuticals, Incal.gthe case in which the

Second Petition was filedrurther the “Answer/Response Date” outlined on the Initial Petition
was not correct and listed a date of September 23, 2016 very same day it was filed. The
Second Petition, on the other hapdppery exhibited an “Answer/Response Date” of October
31, 2016, which comports with Defendants’ assertion that a tvdayyesponse period was in
effect. (2d Petat1.)

These factsllustrate the differencen form between the Initial and Second petitions] a

establish thathe Second Petition was natrefiled” version of the Initial Petitionln short, he



Initial Petition was filed in error, anbdecame a legal nullity on October 11, 2016 when it was
“officially discontinued.” Gee Hr'g Tr. 67:13-18; 68:6-25; 69:8-17.) For these additional
reasonsl find that the Initial Petition could not serve as the basis for removal.

iii.  Did the Initial Petition Provide Sufficient Notice that CAFA’'s Numerosity
Requirement Was Satisfied?

Even if the timeliness of removalas not rendered moot by the Initial Petition’s
withdrawal, Defendants assert that the September 23, 2016 Initial Petitiaidshot provide
sufficient notice of removability because the number of plaintiffs requiredefopval under
CAFA (at least 00) could not be ascertained.

Few cases withirthis circuit discussthe time requirements of 28 U.S.C. § 1446 in
connection with cases removedder the provisions of CAFARortillo, 169 F. Supp. at 597
n.12. However, one district court confrontitigs issue recognized that:

[T]he 30-day removal clock does not beginnm until litigation
documents . . reveal facts supporting removal.... As a result, a
defendant may be able to remove an action under CAFA well into
the course of the litigation. Critically, though, . the triggering
event focuses solely upon the defendant’s receipt of a litigation
document, that is, the scope of the defendant’s knowledge . . .

plays no role in triggering the 3fay removal clock.

Id. at 593 (citingRomulus v. C\& Pharmacy, Inc770 F.3d 67, 74 (1st Cir. 2014)).

Outside of the CAFA context, the Third Circuit has similanigt providedexplicit
directives as it relates to construiag “other paper” andhe timeliness of removal under

8§ 1446(b)(3). However, in construing 8 1446(b)(1), which pertains to removal based on a

plaintiff's initial pleading, the Third Circuit held iRoster v. Mut. Fire, Marine & Inland Ins.
Co. 986 F.2d 48, 543d Cir. 1993) (overruled on other grounds) that “the relevanigast

what the defendants purportedly knew, but what these documentsTdadburt instructed that



8 1446(b)(1) requires defendants to file a notice of removal within thirty days eteaving an
initial pleadingwhich in itself provides adequate tie of federal jurisdictionld. at 54.
At least one court within the Eastern District of Pennsylvania has extrapolat@titd

Circuit's holding inFosterto 8§ 1446(b)(3) when assessing the timeliness of removal premised

upon an “other paper”:

TheThird Circuit has not reached the issue of what test or standard
applies to assess when [§8 1446(b)(3)] is triggered. However, in
light of Foster removal inquiries should be confined to “coeurt
related documents” and not involve courts “in arduous inquiries
into [a] defendant’s state of mind.” . While Fostets holding only
applies to what court documents are sufficient to constitute an
“initial pleading” pursuant to § 1446(b)[1], thus triggering the first
thirty-day window, the reasoning and analysis employed by the
Third Circuit are equally applicable to when a Defendant could
“ascertain” that the case is one which is or has become removable.
Accordingly, the second thirtgay window requires defendants to
file their notices of removal within thirty days after receiving an ...
[“other paper”] which on its face or in conjunction with previous
courtyelated documents provides Defendant with adeguetiee

of federal jurisdiction.

Bouchard v. CBS Corp., 2012 WL 1344388, at *5 (E.D. Pa. Apr. 17, 2012) (Eitisigr 986

F.2d at 54).
The Third Circuit appears to haemdorsedhis approach in one of its most recently

published opinions (albeit in a fowte). SeePapp v. ForeKast Sales Cp.842 F.3d 805, 816

n.10 (3d Cir. 2016) accepting theappellant'sargument that ithad no independent duty to
ascertain removability, and that, in determining removability based upon an “othef papégs
ask wheher it “informs the reader, to a substantial degree of specjfitiag all elements of
federal jurisdiction are present”).

Several other circuit courts have applied similar standards in construing $Y(3%&¢

connection with CAFA caseS§eee.qg, Walker v. Trailer Transit, In¢.727 F.3d 819, 825 (7th

Cir. 2013) (“[T]he clock commenceasly when the defendant receives [an] ... other paper that
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affirmatively and unambiguously specifies [sufficient facts] to satiséyfdderal jurisdictional
minimums. This approach conforms to the standard adopted by our sister circuits.”) (emphasis in
original); Romulus 770 F.3dat 74 (“Section 1446(b)(3) does not apply until removability can
first be ascertained from thptaintiffS own papers. Based on the text of the statute, we hold that
the defendant looks to the papers provided by the plaintiffs to determine whethien Sect

1446(b)’s removal clocks have been triggered.”) (emphasis in original); KuxhausenW. BM

Fin. Servs. NA LIC, 707 F.3d 1136, 1141 (9th Cir. 2013) (reiterating that courts “don’t charge

defendants with notice of removability until they’'ve received a paper that diees ¢nough

information to remove”); Cutrone v. Mortg. Elec. Registration Sys., Inc., 749 F.3d 137, 145 (2d
Cir. 2014) (“[lln CAFA cases, the removal [clock of 28 U.S.C. § 1446(b)(3) is] not triggered
until the plaintiff serves the defendant with an ... other document that explicitlffispe.. or

sets forth facts from which [the jurisdictional requments] can be [fully] ascertained....
[However,] a defendant must still apply a ‘reasonable amount of intelligenite reading of a

plaintiff's [other paper.]”);_Graiser v. Visionworks of Am., Inc., 819 F.3d 277, 285 (6th Cir.

2016) (“[W]e join our sister circuits and hold that, in CAFA cases, the {fiayy clocks of
§ 1446(b) begin to run only when the defendant receives a docdiroenthe plaintiff from
which the defendant can unambiguously ascertain CAFA jurisdiction.”) (emphasigina).

As notedabove although a defendant must apply a “reasonable amount of intelligence”
when ascertaining removability based on a plaintiff's “other paper,” thightv of authority
clearly holds that a defendant has no independent duty to investigateewbe not a case is

removable. Romulus, 770 F.3d at 75; Kuxhausen, 707 F.3d atR4d0:842 F.3d at 816 n.10.

In sum, the overalhquiry guiding my analysiwill be whether Defendants, gxamining

the Initial Petition (and applying a reasonable amouwf intelligence) were unambiguously

10



informed to a substantial degree of specificity that the eigétgn (87)dentified cases were
removable based on CAFA’s numerosity requirenoémit least 100 plaintiffbeing satisfied.

The chart attached to theitial Petition identified eightyseven (87ases. According to
that chart, the six law firms that consented to the filing of the Initial Petition represente
approximately eightyine (89) plaintiffs in sixty (60) casesSdelnitial Pet., Ex. 1; Pl.’sMot. to
Remand, Ex. E.) This figure is below the required 100 plaintiffs to satisfy CARUxiserosity
requirement Because there were only eightine (89) plaintiffs that affirmativelyroposed
consolidation as of September 23, 2016, | conclude thantiffla Initial Petition did not
unambiguouslynotify Defendants to a substantial degree of specificity that the numerosity
requirenent of CAFA had been satisfied. Thus, it could not “first be ascertained”thermnitial
Petition, as of September 23,18) that the cases were removable as a mass action under CAFA.

Even more telling is the fact thite Initial Petitionrwas withdrawrbefore theéwenty-day
deadline expired by which “other plaintiffs” represented by other counsel (i.eronotlie six
law firms filing the Initial Petition) could object to consolidation. Therefore, ewsnraing that
the Initial Petition was not legally inoperable by its withdrawal from the state docket, the
thirty-day removal clock was not triggeredd all by the Intial Petition because CAFA'’s

numerosity requirement could not be ascertagiednthe Petition’s withdrawal.

" Practically speaking, this inquiry conforms to other circuitandards for determining whether an
“other paper” provides specific and unambiguous notice that CAFA’'djctisnal requirements have
been met.

8 As noted previously, including the “other plaintiffs” that made up the irengatwentyseven (27) cases
would bring the total number of plaintiffs to over 100. However, Defendantsatigr point out that the
six law firms that filed the Initial Petition had no legal authoritypilod these “other plaintiffs” or make
decisions a their behalf. Thus, whether or not these “other plaintiffs” proposed to have Hisis ¢tied
jointly could not be ascertained until the-@8y deadline to object to consolidation expingader
Philadelphia Civil Rule 208.3(8)(B). Therefore, | will exclude them when examining the numerosity
requirement as of September 23, 2016.
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iv. When 0Od the Second Petition Provide Sufficient Notice that CAFA’s
Numerosity Requirement 8¢ Satisfied?

The same analysis used above with respect to the Initial Petition appthes $®cond
Petition.The October 11, 2016 Second Petition was filed in state court on behalf of the same six
law firms that submitted the Initial Petition. The Second Petitiontified ninetyfour (94) cases
in a chart attached as Exhibit 1. (2d Pet., Ex. 1.) According to the chart, the sixnavwviere
listed as counsel in just sixgeven (67) of those cases. Based on the chart, thasesé3 appear
to be comprised of ninetsix (96) plaintiffs—again, short of the 100 required to meet CAFA’s
numerosity requiremeritFor similar reasons outlined above with respect to the Initial Petition, |
conclude that, as of October 11, 2016, the Second Petition did not unambiguously inform
Defendants to a substantial degree of specificity that at least 100 iffslajptoposed
consolidation such that the cases were removable as a mass action under CAFA.

Assuming the twentgay deadline to respond for the “other plaintiffs” represented by
“other counsel” expired on October 31, 20%@&, appears that the thiryay clock would have

been triggered on this date because only at that point could it “first be ascBrthiatethe

° Both charts attached to the Initial and Second Petitions merely listed faages” with only one
plaintiff listed within each case. However, attached to Plaintiff's matioremand were copies of the
state court dockets for almost all of the cases listed within the InitialdRetBieveral of these cases
reflected an additional plaintiff (i.e., the loss of consortium spousahtiffpi Thus, | agree that
Defendants could have ascertained that there were eigtay(89) plaintiffs who consented to
consolidation as of September 23, 28idespite the fact that, technically speaking, the Initial Petition
appears to only list one plaintiff for each case. | further note hieebe¢cond Petition chart appears to
mirror the first eightyseven (87) cases outlined in the Initial Petition, but also includes seven (7)
additional cases at the end, bringing the total number to Fioety(94). The six law firms are listed as
counsel ineach of these additional 7 cases. However, they have not submitted anyugtaocket
sheets to suggest that any of these cases involved multiple plaemiff)efendants argue that the 7
additional cases added only 7 additional plaintiffs as of October 11, 2016.’ ®egp. 17.) Plaintiff has
not disputed this contention. Thus, adding seven additional plaintiffs t8%Heyure from the Initial
Petition yields 96 plaintiffs that consented to consolidation as of Octob&018, still short of the.00
plaintiff requirement.

1% pjaintiff has not argued that this twesttsty deadline for “other plaintiffs” to object does not apply, nor
has Plaintiff cited to any contrary state court rule. Additionallypfiears that the “other counsel” were
served with copies of the Second Retit (Notice of Removal 15 n)p
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numerosity requirement was met, and thus the cases were removadieOfFA. Defendants
filed their notice of removah federal courfust nine (9) days later on November 9, 2846ell
within the thirtyday window'* Accordingly, | will deny Plaintiff's motion to remand insofar as
it argues that Defendants’ removal wasimety.

B. Jurisdiction Under CAFA’s Mass Action Provision

In their notice of removal, Defendants contend that this Court has jurisdiction over the
106 related actions pursuant to CAFA’s mass agtiawvision. As noted above, the mass action
provision provides that, so long as CAFA’s other jurisdictional requirements areseeé8
U.S.C. § 1332(d)(11)(A), federal district courts have jurisdiction over:

any civil action . . . in which monetary rdlielaims of 100 or more persons are

proposed to beried jointly on the ground that the plaintiffs’ claims involve

common questions of law or fact, except that jurisdiction shall exist only over

those plaintiffs whose claims in a mass action satisfy thedjational amount

requirements.. . ..

28 U.S.C. 8§ 1332(d)(11)(B)(i) (emphasis added). CAFA explicitly provides that thgofoge

definition of mass action does not include cases in which “the claims have beendevedar

1t is not entirey clear from Plaintiff's brief whethere argues that removal was untimely because it was
not effectuated unde28 U.S.C. § 1446(d) until November 17, 263#e date on which the notice of
removalwas seved upon the state court. Neverthelélsis argument also fails. Once a notice of removal
is filed in federal court, 8 1446(d) imposes two additional requirements on addefeto “effect”
removaland end the state court’s jurisdictidrirst, written tice must be “promptly” provided to all
adverse parties. Second, a copy of the notice of removal must be “promptly” pravitiedstate court.
Plaintiff appears to be correct that removal was not effectuated in sgisioéil November 17, 2016ee

In re Diet Drugs 282 F.3d 220, 232 n.1 (3d Cir. 2002); Resolution Trust Corp. v. Nernberg, 3 F.3d 62, 69
(3d Cir. 1993). However, that determination is not dispositive of theitigss issue. The plain text of §
1446(b)(3)statesthat a “notice of removalinay be filed within 30 days of a defendant receiving an
“other paper” from whicht can first be ascertaingbat the case is removable. T&dtute does not state
that removal must be effectuated within 30 d&8gee.g, Ciglar v. Ruby Tuesday, Inc., 2009 WL 737367
(E.D. Pa. Mar. 19, 2009) (Diamond, J.) (rejecting the plaintiff's argument thatveérwas untimely
under § 1446(b) where the defendant filed its notice of removal in feclewa within 30 days of
receiving the complaint, but provided a gdp the state court approximately 33 days after receiving a
copy of the complaint)seealsoBoyce v. St. Paul Fire & Marine Ins. Co., 1993 WL 21210, at *3 (E.D.
Pa. Jan. 28, 1993) (“Nor does 28 U.S.C. 8§ 1446(d) require that a copy of the removal Ipetitied

with the state court within the time provided for removal [under § 1446(b)].”). In,$h@rn46(d) has no
applicability to the timeliness issue before.me
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coordinated solely fompretrial proceedings.” 28 U.S.C. § 1332(d)(11)(B)(ii)(IV) (emphasis
added).

According to Defendantgncethe period folobjecting tothe SecondPetitionlapsed, the
Second Petition effectivelproposed goint trial of more than 100 lpintiffs’ claims and,
therefore, the 106 cases before me fall within CAFA’s mass action provision.

Plaintiff disagrees and argues that tBecondPetition contemplates consolidation for
pretrial proceedings only and that the single mention of a joint trial irB&mendPetition’s
conclusiam was a “scrivener’s error.” In support of this argument, Plaintiff subdnéiteaffidavit
from counsel who drafted ttf&econdPetition.Counsel also testified athearing held on January
11, 2017.

In both her affidavit and testimony, Plaintiff's counsetplainedthat she used a
previously filed petition aga template for theSecondPetition and that the proposal for a joint
trial contained therein was a scrivener’s error. (Pl.’'s Reply, Ex. A, Decl.’sfGdunsel; Hr'g
Tr. 18:1722, 28:1929:21.) Counselstated that she drafted th&econdPetition and then
circulated the draft to the other five lawyers wlaviewed andultimately signed the final
Petition. (Hr'g Tr. 45:2548:9.) @unsel recalled that some of these lawyers made comments and
revisions to the draft Petition but none of the lawyers commented on or objected to tiagéang
proposing a joint trial of the casefl.}

Plaintiff also points to a December 8, 2011 notice issued by the Honorable dbdd&/.J
Herron, therAdministrative Judge of the Philadelphia Court of Common Pleas, stating treat ther
would be no consolidation of any pharmaceutical cases in Philadelphia’s Masadgnam as
of January 1, 2012. (Pl.’s Reply, Ex. A, Decl. of Pl.’s Counsel, Ex. 1.) Actpridi Plaintiff,

Judge Herron’s notice supports his position that the joint trial proposal was alcésrar
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because the template was created prior to the December 8, 2011 notice proloioititrigjs.
Plaintiff’'s counselexplainedthat the template with the joint trial proposabhzeen “recycled”
and filed “many times” since Judge Herron’'s December 8, 2011 notice. (Hr'g Tr.-23;11
40:15-42:3.)

Plaintiff also notes that he filed a “Supplement” to 8exondPetition in the Court of
Comnon Pleas on November 15, 26Hust days after the Notice of Removal was filed in
federal cour—in which he informed the state court that it was never cosifggient to suggest
that consolidation of trials occur” and asked to amend “the Petition to remove thexecsive

error.” (Pl’s Mot. to Remand, Ex. A.) Citing§chillinger v. Union Pacific Railroad Company

425 F.3d 330 (7th Cir. 2005), Plaintiff urges that state court cases should not be removed to
federal court as a CAFA mass action if the only basis for jurisdic$i a scrivener’s error.

For the reasons that followdisagreethat the joint trial proposal should be disregarded
as a scrivener’s error and conclude that Defendants properly removed the 106 actiamg pendi
before me pursuant to CAFA’s mass action provision.

As an initial matter, it is undisputed that the October 11, ZHdndPetition explicitly
and plainly proposes a joint trial. In a section entitled “Conclusion,'StmndPetition states
“[iln sum, the creation of a mass tort program is apprapiiere because the Related Actions
involve common questions of fact and law and consolidation fetriateandtrial will promote
judicial economy and the just and efficient resolution of these actions.” (2dtBeg{emphasis
addeq.

This explicit statement is also consistent with the reasons Plaintiff offetbéeé Second
Petition n support of consolidatiorzor examplePlaintiff urged that consolidation would help

avoid inconsistent judicial rulings and stated, three separate times, that caiesohdauld
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promote the efficient prosecution and “resolution” of the “claims” and/or “actidis.at 56)
(“efficient resolution of relad claims§; “efficient resolution of these actidns“efficient
prosecution and resolah of these Related Actisti) The terms gint “resolution” of “claims”
and “actions” gongly suggest ajoint liability determinatior—i.e., a joint trial—rather than
coordination for discovery and pretrial proceedings.
The SecondPetition also identifies the following as “common issues” amongst the

actions:

(1) whether Invokana generally caused certain injuries, (2) whether

Defendants knew of the risks, or should have known of the risks;

(3) if so, whether Defendants failed to disclose the risks to the

medical community and/or consumers; and (4) whether Invokana

was marketed in a way that misrepresented the benefits and risks

of Invokana® to the medical community and consumers.
(Id. at 5.) TheSecondPetition goes on tetate that “determination ofédee and other common
issues in a single district will benefit the parties and witregsqgd.) Taken together,
“determination” of the four common issues identified ah@reposes a joint determination of
liability in the 106 actions.

In short, a commosense reading of the entire Petition establishes that Plaintiff proposed

a joint trial. Plaintiff's reliance o&chillinger v. Union Pacific Railroad Company, 425 F.3d 330

(7th Cir. 2005) and the testimony of Plaintiff's counsel do not change this conclusion.

In Schillinger, the plaintiffs filed a putative class action in state court on behalf of Illinois
land owners and against a railroad and a related comfzhrat. 333. The plaintiffs voluntarily
dismissed the related company after realizing thatdindt own or operate the relevant railroad
line. Id. Plaintiffs then filed a motion to amend the complaint to expand the class defitaitio
include property owners nationwide who possessed land over which the railroad had & right o

way. Id. Although therelated company had been voluntarily dismissed, the motion and proposed
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amended complaint listed the railroad as well as the related company as defddddnts.
litigating the motion to amend, neither the plaintiffs nor the railroad addresséattHeat the
previously dismissed related company was again named as a defé&hdant.

After the state court granted the motion to amend, the railroad and related gompan
removed the case to federal coldt.at 33233. The defendants argued that the inclusibthe
related company should be treated as “the commencement of a new action” aftersCAFA’
effective date entitling defendants to remove under the recently encatigiet.t. at 333. The
district court disagreed and concluded that the inclusion afetated company in the amended
complaint was dscrivener’s errof,the related company “was never really brought back into the
case” and, therefore, defendants were not entitled to invoke federal jurisdictiorOdfekerid.

The Seventh Circuit found théhe district court acted within its discretion in concluding
that the related company’s inclusion in the amended complaint was a clerical lérrior
reaching this conclusion, the Seventh Circuit noted that the plaintiffs did not didmuss
inclusionof the related company in their motion to amehée plaintiffs did not serve the related
company with the motion, and plaintiffs’ counsel filed an affidavit attesting thastais had
used the original complaint as a template and failed to notice theiamclaos the related
company in the amended complaidt. The Seventh Circuit reasoned that:

This case should not come to federal court if the only ground for
jurisdiction is a clerical error, however careless. . . . When a
plaintiff amends his complaint after removal in a way that destroys
diversity, a district court must consider the reasons behind the
amendment in determining whether remand is proper. If the
plaintiff amended simply to destroy diversity, the district court
should not remand. . . But an amendment that is made for
legitimate purposes may be a proper ground for a remand to state
court. . . .The correction of a clerical mistake falls into the latter
category, and the district court would properly have granted a

motion to remand if plaintif had amended their complaint to
correct the mistake. It is a short step from that to the conclusion
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that the district court correctly held that jurisdiction is defeated if
one of the pleading elements necessary to establish jurisdiction is a
scrivener’s eor.

Id. at 333-34.

Similar to the Seventh Circuit's approach $thillinger, when assessing a party’s
argument that the basis for jurisdiction is founded on a typographical error, colnits this
circuit look to the relevant document as a whole to determine whether the disputed |langsiage

in fact a typographical errogeee.g, Kaufman v. Lumber Liguidators, In2014 WL 7336795,

at *4 (D.N.J. Dec. 22, 2014) (“After reviewing the Complaint as a whole, the most rbksona
reading indicates that the inclusion of actual damages in the prayer foasief typographical

error since there is no other referencenjaries or losses incurred by Plaintiffs in the rest of the

Complaint”); Jackson v. Prime Motors, Inc., 2011 WL 1883806, at *4 (E.D. Pa. May 18, 2011)
(“The acronym ‘FDCPA’ is also not defined in the pleading, suggesting aHhaoilerplate
‘wherefore’ clase was pasted into the Amended Complaint in error.”).

Here, & discussed above, the proposal for a joint trigisrely consistent withseveral
other sections of th8econdPetition.In this way, Plaintiff's Petition is distinguishable from the
ameanded complaint considered by the Seventh Circuidhillinger.

Defendants also persuasively note that Plaintiff's counsel and her firm have gatopos
joint trials in other pharmaceutical cases even though they are appa@ialyger permitted in
Philadelphia’s Mass Tort Program. Defendants urge that the “fact that [RigaiGtounsel] and
others in her firm continue to request joint trials in pharmaceutical cases shbythat they
disagree with the determination by the Court of Common Pleas that joint trials @peopaate
in such cases.” (Defs.” Surreplly) In fact, Plaintiff's counsel herself testified that she has filed
similar letters that requestalbeit,according to her unknowinghyjoint trials of pharmaceutical

casesThefact that five dditional attorneys reviewed ti&econdPetitionin this caseand failed
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to comment on the scrivener's error also undermines Plaintiff's posiS8ee.Corber v.

Xanodyne Pharm., Inc., 771 F.3d 1218, 1223 (9th Cir. 2014) (“But while plaintiffs are the

masters ofteir complaints, they are also the masters of their petitions for coordinaticed Stat
another way, when we assess whether there has been a proposal for joint trial, warttidtd pla
responsible for what they have said and done.”).

Plaintiffs point tha pharmaceutical cases cannot be consddiafor trial in
Philadelphia’s Mass Tort Program asso not dispositive. Other courts confronted with similar
issues have concluded that it is irrelevant whether a joint trial will occur or ig ikekcur. Itis
the proposal for a joint trial that matteiSee e.qg, id. at 1224 n.5 (W must determine
whether Plaintiffs proposed a joint trial, not whether one will occur at some futteg);da

Bullard v. Burlington N. Santa Fe Ry. Co., 535 F.3d 759, 762 (7th Cir. 2008) (“It does not matter

whether a trial covering 100 or more plaintiffs actually ensues; the@tatyuestion is whether

one has been propos8d Allen v. Wilson 2015 WL 846792, at *4 (C.D. Cal. Feb. 26, 2015)

(“In other words, whether theint trial will certainly occur is unimportant; what matters is the
proposar).

Lastly, Plaintiff's efforts in state court to correct the purported clerical errothen
SecondPetition do not alter my conclusioBven assuming a state court retainssgiction in
the period between the filing of a notice of removal in federal court and ting dilia notice in
the state court, it seems dubious that a litigant, without any epproval could effectively

erase the basis for federal court jurisdictioom a prior submission to the state colBee

Wright Transp., Inc. v. Pilot Corp., 841 F.3d 1266, 1272 (11th Cir. 2016) (qubting
Burlington, 606 F.3d at 381)“(removal cases present concerns about forum manipulation that

counsel against allowing a plaintiff's pagtmoval amendments to affect jurisdiction.” Those

19



concerns dictate that we guard against a plaintiff whose case has been removedhtcded
and who then amends its pleadings in an attempt to manipisiatay back into state coujt

Rockwell Intl Corp. v. United States, 549 U.S. 457, 474 (200@hen a defendant removes a

case to federal court based on the presence of a federal claim, an amendmentngjithi@ati
original basis for federal jurisdiction generally does not dgteediction”); Bullard 535 F.3d

at 762 (7th Cir. 2008) (e doubt that anything filed after a notice of removal can affect federal
jurisdiction’’).

1. CONCLUSION

As previously noted, the Supreme Court has instructed that CAFA was enacted to
facilitate adjudication ofclass actios in federal court and that its provisions shouldrbad

broadly. Dart Cherokee135 S. Ct. at 554. Given this backdrop and for the reasons set forth

above,l conclude that Defendants propedgd timelyinvoked CAFA’s mass aicn provision
when they removed the 106 actions to federal c@ohsequentlyPlaintiff's motion to remand

will be denied. An appropriate Order follows.
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