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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT O. SPENCER,

Plaintiff,
V. . Civ. No. 16-5841
POTTSTOWN SCHOOL DISTRICT,
Defendant
Diamond, J. February 13, 2018

MEMORANDUM

In this race discrimination action, Defendant Pottstown School District asks me to
preclude Plaintiff Robert O. Spencer from using documents he purloined from Pottstown’s
computer system. Because the credible evidence overwigdymiconfirms Spencer’s
wrongdoing | will grant the Motion and order &htiff to return the documents to the School
District.

PROCEDURAL BACKGROUND

While serving as Pottstown'sNetwork Administrator Plaintiff, who is African
American,filed an EEOC chae on March 8, 2016, aftedRichard Hug, a Caucasiawashired
to serve adirector of Technologywhen Plaintiff was not promoted to that position(Am.
Compl. | 32 Doc. No. 13Pl.’s Proposed Find’'gs Fact and Candtlaw 11 3, 7 Doc. No. 101
Def.’s Poposed Find’'gs Fact and Conclsaw § 1, Doc. No. 102. In investigatingthis charge,
Pottstown authorized Plaintitb search Human Resources Director Stephen Rodriguez’s email
accountto retrieve documentthat Plaintiff said supported hdiscrimination claim (Mem. of
Law for Def's Mot. to Prohibit 6 n.9Doc. No. 231; PIl.’s Proposed Find'gs Fact and Concls.
Law 11 8-13, 25 Def.’s Proposed Find’'gs Fact and Concls. lf#id-5) The cruxof the instant

dispute is the scope of that authorization.
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On November 10, 201&lainiff brought suit in this Court. (Compl., Doc. No, Def.’s
Proposed Find’'gs Fact and Concls. L§w6) see alscCivil Rights Act of 1964, 42 U.S.C. §
2000e. During discovery,Plaintiff produced 57pages of documenthat Pottstow believes
confirm that Plaintiff had surreptitiouslgnd improperly obtained “multiple documents from
[Pottstown’s computer] netwoirk.(Mem. of Law for Def's Mot. to Prohibi2; Def.’s Proposed
Find'gs Fact and Concls. Lay} 11.) Pottstown movedo predude Plaintiff's use ofthe
following eight categories of documenket Plaintiffimproperly obtained:

1) Emails sent and receiveanongPottstown, i solicitor, ad defense counsel relating to
the instant actioP110—-P121, P126) (Doc. Né4) ;

2) An Educator Misconduct Complaint made against a forRmtstownemployee and
related emails and memoran@l0, P61-P63, P106—-P109)

3) “Minutes of private executive sessions of [Pottstogin Joint Finance/Personnel
Committee (‘Committee’) to discuss matters such as personnel and litigaticnding
a discussion of the candidate [Hug], and defense counsel [Levin’s] discussion of
[Plaintiff's] filed claim of discrimination(P36-37, P41, P43—-44, PA6—47)

4) Emails written by Rodriguez and sent to himself comprisédarhments for himself to
make in executive session to the Committee concerning candidate [Hug]” andd&agen
and executive session items, together with a reply email fr@wottstowrs]
Superintendent” (P105, P123-P124)

5) A memorandum from Levin and other mbers of Pottstown’s “Litigtion Hold Team”
addressingthe instantlitigation and resulting document and information retention
requirement$P64-P66; P75-P77)

6) An email exchange between Rodriguend the Superintendent setting ®ddriguezs



beliefthat Plaintiff may sue Pottstow125);
7) Pottstowrs draft EEOC position statemeptepared by couns@P229-P232)and
8) A resume submitted to Pottstovior its Superintendent vacan(®7—P9).
(Mem. of Law for Def's Mot. to Prohibit 2—6; Pl.’'s Resp. to Def.’stM®-6, Doc. No. 29.)
Pottstown hasaddedto this list nine additional documenthat Plaintiff subsequently
produced in discovery: duplicatesrafterials in categories 3 andamdthree additional pages
of minutes from the Finance/Personnel Commiéeecutive sessions(Def.’s Mot. to Prohibit,
Doc. No. 23Def.’s Letter Am’g Def’'s Mot. to Prohibit, Doc. No. 60 (listing P539540, P550
P552, P555-P557, P585—P587 as additional documents to be precluded).)
| conductedan evidentiary hearintp resdve the Partiesfactual disputesespecting the
scope of Plaintiff's search authorization and daierminewhat, if any, sanction or remedy
should be ordered(SeeSept. 13, 2017 Hr'g Tr., Doc. No. 70; Nov. 14, 2017 Hr'g Tr., Doc. No.
95, Nov. 22, 2017 IHg Tr., Doc. No. 100.) The Partiehavesubmitted Proposed Findings of
Fact and Gnclusions of Law, as well as further Responses.

FINDINGS OF FACT

The evidentiary hearing before me took place over thags. After it became likelthat
defense couret Michael Levin would testify, he withdrew from the case and was replacad by

lawyer from another firm. (Doc. Nos. 987); see alsd®’a. Code of Prof’| Responsibility R. 1.7,

3.7. In all, Plaintiff, Principal Matthew Moyerand Levintestifiedbefore me The testimony of
Levin and Moyer was credible, persuasivand corroborated bydocumentary evidence. |
discredit almost entirely Plaintiff ®verchanging, evasiveand dishonest version of events

Having reviewedll the evidence and submissiphmake the following factual findings.



A. Internal Investigation

Upon receiving notice of Plaintiffs EEOC charge, Pottstown, following Schodti@is
policy, conducted an internal investigation of the matt@vlem. of Law for Def's Mot. to
Prohibit 6 n.9; Def.’s Proposed Find’'gs Fact and Concls. L& 45.) Elementary School
Principal Matthew Moyewas appointed to conduttte investigation with the assistanceMf.
Levin. (Nov. 14, 2017 Hr'g Tr. 16:8-10; Def.’s Proposed Find’'gs Fact and Concl|1.4v5.)
Follow Pottstown’s established practiddpyer and Levin conductettanscribednterviews o
Plaintiff, which took placeon April 19, 2016and May 19, 2016. Id.; Pl.’s Proposed Find’'gs
Fact and Concls. La¥f 8, 9, 11, 12seealsoApr. 19, 2016 Interview Tr., Ex. A, Doc. Nos.-29
3, 29-4, 29-5, 29-6; May 19, 2016 Interview Tr., Ex. B, Doc. Nos. 29-7, 29-8, 29-9.)

During the April 19interview, Plaintiff informedVoyer andLevin that on February 25,
2016,while helping therHuman Resourcesii2ctor Seplen Rodriguez with an email problem
Plaintiff saw but did not copytwo emailscaught in Rodriguez’mbox that Plaintiffsaidproved
that Hughadlied to Pottstown respecting why he had left his previous (8kpt. 13, 2017 Hr'g
Ex. D44 Sept. 132017Hr'g Tr. 71:34, 7219-25;Nov. 14, 201Mr'g Tr. 6:17-25;Nov. 22,
2017 Hrg Tr. 13:1414:17;Apr. 19, 2016 Interview Tr. 55:186:15, 78:523 (“I know for a
fact that Stephen Rodriguez has emails of Rich Hug asking his referene&darfalse resmn
for his release. And | also know that Steve Rodriguez has emails of knowing that his
recommendation said don’t worry. [Ill try to make this reference positiye.Devin told
Plaintiff: “l would like you, and I'm asking you as Counsel for the sthgsirict, to print those
out.” (Apr. 19, 2016 Interview Tr. 56:243.) Plaintiff respondedhat under School District
policy, he could not access another employesil account‘unless appropate persons were

to tell me td; Plaintiff requested “auil statement” of permission.Id. at 56:2457:1, 578-9;



Nov. 22, 201MH’rg Tr. 9:10-23 (Moyer agrees that Plaintiff's position in the IT department did
notallow him to acces®odriguez’s emails)
B. Scope ofAuthorization for Plaintiff to Search Rodriguez’s Email Account

The credible evidenceonvincingly showshat Plaintiff was givempermission to conduct
an extremelylimited, supervisedsearchof Rodriguez’s account for thewvo documentsthat
Plaintiff first mentionedon April 19, The credible evidace further shows that thetwo emails
which Plaintiff said impugned Hug’s hiringn fact did not. Rather, Plaintiff distorted the
content of those emails to create a phony pretext for obtaining access to Bodriguail
account and find documents he hopedde against Pottstown.

Initial Authorization

Levin thoughtthat Plaintiff would be the “best person” to located retrievethe two
emailsthathealone had seen(Nov. 14, 201 Hr’'g Tr. 40:2441:7.) Moyer would supervigbe
searchthus ensuring thalaintiff couldretrieve only thoséwvo emals. (Nov. 22, 2017 Hr'g Tr.
8.) The investigative interview transcriggfleds these restrictions:

[Plaintiff]: Now, some of the emails might have been deleted, and | hope
that has not occurred, bl also a forensic specialist, so in the event that emails
have been accidentally deleted, I'm pretty sure | can get them back.

[Levin]: We would be most appreciative to have you do that work, and
you could work directly with Matt [Moyer] —

[Plaintiff]: I'll let him watch over my shoulder.

[Levin]: That may not be a bad idea for you and for Matt and I, and |
would ask you one other thing, that when you’re doing that to take a
chronological note, notation of exactly what you’re doing for your records and
our records, so that there’s a record of what you did to retrieve those.

[Plaintiff]: Understood.

[Levin]: Think that's reasonable?

[Plaintiff]: Yes.

(Apr. 19, 2016 Interview Tr. 57:168:14.) At the conclusion of the interview, Levin stated:

“We will get you an email that will . . . give you authorization to work with Matt [Btpyo get



those emails that you're going to be searching fad” gt 169:4-9.)

Both Levins and Moyer’'s testimonybefore mereflect this sequence of evenamnd
Plaintiff's limited authorizationto retrieve the two emails Plaintiff purportedly had seen
February 25 (Nov. 14, 201MHr'g Tr. 24:15-19; Nov. 22, 201Hr'g Tr. 6:5-7, 7:21-25; Apr.
19, 2016 Interview Tr. at 57:205.) Consistent with that authorization, on April 20, 2016,
Moyer sent thdollowing email to Plaintiff:

You are hereby given authority to retrieve the emails that were generally

described by you and print them out for me. We agreed that you would do the

work in my presence and would prepare a recbrekactly what you are doing to

retrieve those emails. A copy of the record will be given to me and you eegy k

a copy of the record. | will call you to schedule a date and time that we can

accomplish this.

(Mem. of Law for Def's Mot. to Prohibit—7; Nov. 14, 2017 Hr'g Ex. D1) Plaintiff
acknowledged before mbat he received this email, and agreed thatlatved him to conduct
the searclonly with Moyerpresentandto retrieveonly the two emas. (Sept. 13, 201Rr'g Tr.
76:14-23; 74:23-75:6.)

The Second Interview

On April 27, 2016, Plaintifand Moyer met aslanned. Plaintiff described this search
during his second investigative interview:

You [Levin] gave me the approval to investigate emails with Matt Moyer, so

essentially what | di was | waited until Matt and myself had an opportunity to

meet in his office. The email that you sent me, the email that Matt Moyer sent me
stated that | had approval to look in the email account when Matt Moyer was wit

me. And that’s what | did.

(May 19, 2016 Interview Tr. 44:106.) During the April 27 search, Plaintiff printed out the two
emails he had seen on February 25, neither of which impugned Hug’s hiring or helped Plaintiff

(SeeMem. of Law for Def’'s Mot. to Prohibit; Def's Mot. to Prdibit, Ex. 5at 73-75; Sept. 13,

2017 Hr'g Tr. 78:621; Nov. 22, 2017 Hr'g Tr. 11:282:7, 14:1825, 15: 19; May 19, 2016



Interview Tr. 18, 27.)

Apparently realizing that Pottstown would thus understand that on April 19 he had
distorted thesubsequentlyretrieved emails’ content to the point of fabricatiom®laintiff
complainedduring the May 19 intervieshat hewas unable to find “additionamails he had
also seenon February 25 (May 19 2016 Interview Tr. 8:22-9:25.) Plaintiff suggested that
those emails must have been “deleted and hidden or movedat £6:13-18.) Plaintiffiadnot
mentiored these “additional emails” until theecond interview, when he acknowledged that
“there’s no way | can prove anything that | say concerning [the addigonals].” (d.) Even
more remarkably, when asked about the contents of those -emdilsh Plaintiff alone
purportedly had seen on February-2Blaintiff responded, “[a]t this time, | can’t recall [any] of
the data from those emails.1d(at 41:13-17.) Not surprisingly, no trace of those emails (whose
very existence was conjured by Plaintiff) has ever been found.

At the conclusion of theMay 19 interview, the Parties discussed wrapping tbhp
investigation, gggestinghat Pottstowrwould conduct a forensic examination of the account:

[Levin]: . .. It will take some time for us to do the [computer] forensics andefigu

out how those forensics will be done to capture those emails.

[Plaintiff]: You're talking about you[] or me?

[Levin]: What?

[Plaintiff]: Are you talking about you doing it or me doing it?

[Levin]: The school district’s going to do it. We may have you involved in some

way. . . . Do you want us to do that as a part of our investigation, search for those

emails that you claim have beearmanently deleted, moved or hidden, or do you

want us not to do that in order for Mr. Moyer to be able to get his report to you

next week? It's going to take more time. That's all.
(May 19, 2016 Interview Tr. 119:12-120:1.)

Plaintiff's Deposition

At his April 2017 deposition Plaintiff was extraordinarily evasive, refusing to answer

even the simplest questions respecting his search of Rodriguez’s email adew@axample he



was repeatedly asked about the “additional emails” he alleged haddeteqal:

[Question]: You cannot identify anything that has been deleted in the sense that
they can no longer be found?

[Spence). There is a process that you can utilize to attempt to recover emails that
have been deleted depending on the method thatseasto delete them.

[Question]: That's very nice. Now would you answer my question.

[Spencer]: F--.

[Question]: You cannot identify a single document that has been deleted in the
sense that it can no longer be found, can you?

[Spencer]: There is aethodology to find documents that maybe you shouléd

-- do me this favor, because | feel that you're getting frustrated, can gasepl

ask me the question in a different manner? So | can actually respond theuvay y
desire.

[Question]: Sure. Can you you know what a document is. Right?

[Spencer]: Define.

[Question]: You don’t know what a document is?

[Spencer]: No. | want to make sure we’re on the same page.

(Apr. 20, 2017 Spencer Dep. 34:Bb:16, Doc. No. 25.) As the inquirywas repeated
Plaintiff became even more evasive and incomprehensible:

[Question]: Can you identify a document that has been deleted and is no longer

recoverable?

[Spencer]: Can you please give meoh, a, a the or whose. You're net see,

you're asking me about a process. And I'm going to answer. | justtodedte

the question.

[Question]: Don’t change the question, sir. | want you to tell me any document

that is no longer available?

[Spencer]: There could be hundreds of thousands of documents. | don’t know

what you mean.
(Id. at 37:1%25; see alsoid. at 38:3-39:16, 87:19-89:21, 91:19422, 95:6-96:19,
99:9-101:13.

Plaintiff's Evidentiary Hearing Testimony

When testifying before me, Plaintiff contradicted his transcribed statemedthia
depasition testimony. Remarkably, he even contradicted himself ovawtheays he testified

Plaintiff told me that his search authorization was initially quite limited (as LevinVamger

testified), but was subsequently expanded in an email authored by Levin. (Sept. 13, 2017 Hr'g



Tr. 79: 1724, 80:1881:1, 8212-18.) Plaintiff has produced no such email, which Levin
credibly testified he nevewrote orsent. (Nov. 14, 2017 Hr'g Tr. 2#28:12.) Yet, during the
hearing’'s second day, Plaintiff tésd that during the April 19interview he was given
unrestricted authorization to search Rodriguez’s emails without Moyey peesent. (Nov. 14,
2017 Hrg Tr. 7:512 (he was instructed to “[flind the emails and show us how to ddi6}9
(he was told Y]Jou have our authority to copy, save, print emails, give them to anyone, including
the EEOC, for remedy,” and[a]lso show Matt Moyer the emails you refer to, concerning the
emails you saw”)14:21-24 (“| was never given any scope to search for, etiibere was no
limitations given to me, concerning a seatch

During both days, Plaintiff was continualgvasive and misleading in answering any
guestions related to his authorization to search. (Sept. 13, 2017 Hr'g H8T7423, Nov. 14,
2017 Hr'g Tr. 5:116:9, 6:19-7:12, 7:17-8:98:16-9:15.)

Plaintiff's Credibility

It is difficult to keep track of Plaintiff's innumerable contradictionsasens, and
outright falsehoods, whicprimarily cover two subjects: 1) the two emails Plaintiff purpdiste
saw on February 2%hat impugned Hug’'s hiring and thus gave rise to Plaintiff's search of
Rodriguez’s email account; and 2) the permissible scope of that search.

Although Plaintiffinitially suggested thate wished to retrieve two incriminating efsai
from Rodriguez’s account, during the May 19 interview Plaintiff agreed that tinosésavere
not incriminating, andsuggested for the first tim@hat Pottstown had “deleted” othidden”
“additional” documents. Yet, during that same interview, Plaiftifefused to identify thee
documents or describe their contents.

Plaintiff gave similarly impossibleestimony respecting the nature of the email search he



was authorized to conductAs | have found Plaintiff initially confirmed his very limited
authaity to search Rodriguez’'s emails. (Apr. 19, 2016 Interview Tr. 56844; May 19,
2016 Interview Tr. 44:10-16.) During his depositioyear laterhowever Plaintiff testified that
Levin “told [him] to do an investigation and to locate tineaéls andthen show Matt Moyehow
[he] did it.” (Spencer Dep. 21:203, 22:1%+13, 241522, 25:3-7.) Yet, whenhe testified
before mePlaintiff first said that Levin had by email expanded the search authorizdtiong
his subsequent appearance, testified thatduring the April 19 interviewhe wasgiven
unrestricted authority to search.

| credit the testimony of Levin and Moyemwhich is consistent with all the documentary
evidence—that Plaintiff was given permission to searonly for two emails purportéy in
Rodriguez’s email accotand onlyin the presence of MoyeandthatPlaintiff understood these
restrictions | discredit Plaintiff's various versions of these events to the extent they are
inconsistent with the testimony of Levin and Moyer.

It is apparent that on February Ptintiff never saw any emails that impugned Hug.
Rather, Plaintiff distorted the contents of the Rodriguez emails he saw on FeBbfuand
subsequently retrieved (under Moyer’s supervision). He did so as a pretexinfagganat he
hoped would be unfettered access to Rodriguez’s account where Plaintiff hoped to find
damaging School District documentsPlaintiff then intentionally acted well outsidethe
restricted searchuthorityhe was given

C. Plaintiff’'s Search and Imaging of the Email Account

During his deposition, Plaintiftdmittedthat without Moyer present, Plaintiff conducted

a completesearch of Rodriguezemail accounalmostimmediately after thépril 19 interview,

he began creating “static imagé or backups, of that accourthe entire email servegnd

10



Plaintiffs own computer. (Spencer Dep. at 224:12 52:3-13, 90:156, 96:2199:9, 115:2—
1166.) Plaintiff also admitted that two hours after Wril 27, 2016 meeting with Moyer
Plaintiff again seafwed through Rodriguez’'sompleteemail account again without Moyer
present (SeeSpencer Dep. 27:120, 28:19-24, 29:1&0 (“Literally | did searches on anything
that Steve Rodriguez sent, that had been moved from the inbox.”), 52:14-18.)

Although inhis testimony before me, Plaintiff varied somenor details, he confirmed
that, without Moyer present, Plaintiff conducted unlimited searches of Rodriguenal
account. (CompareNov. 14, 2017Hr'g Tr. 9:7-15,and 10:5-11,with Spencer Dep. at 23:7
24:12,52:3-13, 90:15-6, 96:21-9%96d115:2-116:6.)

Contrary toPlaintiff's false, contradictory testimony, heas not authorized to condt
these unrestricted searches, and certainly was never given permission to “irndgguéz’s
account.

CONCLUSIONS OF LAW

“[T]he use of information obtained by a party independent of the discovery process” is

not regulated by the Procedural Rules. Fayemi v. Hambrecht & Quist, Inc., 174 F.R.D. 319, 325

(S.D.N.Y. 1997)seealsoFed. R. Civ. P. 26(c). The Couriay, howevergxercisdts “inherent

equitable power . . . to prevent abuses, oppression, and injusti€agem) 174 F.R.D. at 324

(quoting Gumbel v. Pitkin 124 U.S. 131, 14441888)) see alsdn re Shell Oil Refinery143
F.R.D. 105, 108 (E.D. La. 1992) (a party “circumvent[ing] the discovery process” by
surreptitiouslyobtaining proprietary documentsay be sanctioned by a court using its inherent

powel); Garrett v. Nat' R. Passenger Corp., N0.-8326,1990 U.S. Dist. LEXIS 1086&t *7

(E.D. Pa. Aug. 14, 1990party precluded from using statement, information, or evidence

retrieved by the party’s misconduct) That authorityincludes precluding a party’s usef

11



improperly obtained evidenceFayemj 174 F.R.D. at 324cited with approval inGeorgev.

Indus. Maint. Corp., 305 F. Supp. 2d 537, 539 (D.V.l. 20@2yna v. Electronic Data Sys.

Corp., 916 F. Supp. 388, 403 (D.N.J. 1995).
The Court may alsase this inherent power to compel the returimggroperly obtained

evidence._Bell v. Lockheddartin Corp., No. 086292, 2010 WL 11450404t *4 (D.N.J. June

30, 2010). In determining what, if anggemedy orsanctionis appropriate, the Cousghould
consider “the severity of the wrongdoing and the prejudice to the adverskayémj 174
F.R.D. at 325.

A. Severity of Wrongdoing

In Fayemi, the plaintiff obtained “highly confidential” documents relevant to his
employment discrimination claims kpeaking intohis former supervisor’s office on a i&iay
morning and printing them fromis computer.Fayemi, 174 F.R.D. at 322. The court found that
Fayemi’s “suggestion that he had standing permission to enter his formernsupeofficeand
access the computer [was] unfounded,” tirad his “conduct was sufficiently serious to warrant”
an order of preclusionld. at 325;see als®& James Wm. Moore et al., Moore’s Federal Praetice
Civil 8 26.06 017)(“[T]he court may resort to its inherent sanctioning power . . . when a party
obtains information outside the discovery process, and does so improperly.”).

In the instant casélaintiff's wrongdoingwas similarly severe AlthoughPlaintiff urges
that there exists a “genuine dispute over the level of access and scope affdethadtitt’ to
conduct emailsearchesl have resolved thisispute, discreditinghe great bulk oPlaintiff's
testimony (Pl.’s Resp. to Def.’s Mot3.) Plaintiff well understood that he couletrieve only
two emails from Rodriguez’s account and only with Moyer present. (April 19, 20d&ibw

Tr. at 56:2457:1, 578-9; May 19, 2016 Interview Tr. 44:306.) Using the phonypretexthe

12



had createdR?laintiff acted well outside that authority

B. Prejudice

Plaintiff argues thahis actions did not prejudice Pottstown because the documents he

pilfered were “fairly encompassed iRlaintiff's discovery requests.(PIl.’s Resp. to Def.’s Mot.
6.) This is simply wrong. Few, if angf the disputed documents would have been available to
Plaintiff through legitimate discoveryThe dbcumens in categoriedl, 3, 5,6 and7 (s& out on
pages 23) areattorneyclient privilegedor protected byhe workproduct doctrineand so would
have been properly withheld from PlaintifCatgories 3 and 4 are protected from disclosure by
the Pennsylvania Sunshine Act. 14 Pa. Corat. $707-08 Categories 2 and8ave nothing
to do with this case and so were not discoverableategory 2 is furtheprotected from
disclosureby the Educator Misconduct Act4 Pa. Cons. St.2070.17b. Plaintiff nonetheless
was able, through hiwrongful actions, to acceseese documents, and now seeks to use them
against PottstownlIn these circumstances, Pottstown has certainly suffered prejusiezsalso

Bell v. Lockheed Martin Corp., No. 6&97, 2010 WL 1145040%at *4 (D.N.J. June 30,(0)

(defendant was prejudiced Ilye plaintiff wrongfully obtaining material outside the discovery
processwhich sheintended to use in litigation)

Plaintiff also argues thaPottstown suffered no prejudice becaws®y privilege or
protection attadng to the disputed documenisas waived whethe School Districauthorized
Plaintiff to search Rodriguez’s email account. (Pl.’s Resp. to Def.’s M8t) Once again, this
is simply wrong. Pottstowreeks to preclude Plaintiff’'s use of the documents he stole, not the
two emails he permissibly retrieved under Moyer’s supervisibten(. of Law for Def’'s Mot. to
Prohibit 6, 13-14.)

As | have found, Pottstown allowed Plaintiff, with Moyer presentetaeveonly the

13



two documentsie had purportedlyegn on February 25(SeeNov. 14, 2017 Hr'g, Ex. D) In
granting Plaintiff this restricted authority, Pottstown did not give permissionmiage
Rodriguez’s account or tmot wholesale Rodriguez’'s emails and certainly did not waive the

protections atiehed to those emailsSee alsdHerrera v. Clipper Gr., L.P, No. 97560, 1998

U.S. Dist. LEXIS 6454 at *8 (S.D.N.Y May 6, 1998) (plaintiff was not given implied
permission to acquire documents purely because she had access to them as “[t|apti@ityfi
of a document is not waived by its owner’s failure to keep it under lock and key.”).
Moreover, even if Pottstown had waived any privileg@rotectior—which | very much
doubt—Plaintiff's remedy was to contest before me Pottstown’s privilagprotestion claim,

not to resort to “self helpand pilfer the documents themselv&eeChambers v. NASCO, Inc.

501 U.S. 32, 4445 (1991) (court has the inherent authority to impose sanctions for “conduct
which abuses the judicial process”).
In these circurstances, Plaintiff's wrongful actions obviously prejudiced Pottstown.
C. Unclean Hands
Plaintiff suggeststhat because Pottstown improperly failed to produce the disputed

documents during discovery, preclusion is unwarrantedeKarpenko v. Leendertz, 61934

259, 265 (3d Cir. 2010) (the unclean hands doctrine “closes the doors of a court of equity to one
tainted with inequitableness or bad faith relative to the matter in which he séekshowever

improper may have been the behavior of[ibther party’) (quotingPrecision Instrument Mfg.

Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814 (1945¢e alsdFayemi v. Hambrecht &

Quist, Inc, 174 F.R.D. 319, 326 (S.D.N.Y. 1997)s | have discussed, however, all the disputed
documents werprotected from disclosure, andtBtowndid not waive those protections.

Moreover it is by no means clear that Plaintiff ewsught the production of the disputed

14



documents. Indeed Plaintiff argues only that the documentsay have been encompassed” in
his discovey demands (Pl.’'s Resp. to Def.’s Mob (emphasis added) Plaintiff simply refers

by number to higlocument production requesisddoes not indicate what disputed documents
were encompassed leach request, or hoRottstownresponded to these reques&eeRomero

v. Allstate Ins. Co., 158 F. Supp. 3d 369, 378 (E.D. Pa. 2016) (a party seeking to invoke the

unclean hands doctrine “must introduce ‘clear, convincing evidence of ‘egregious’

misconduct™) (quotingCitizens Fin. Grp., Inc. v. Citizens Na#lank 383 F.3d 110, 129 (3d

Cir. 2004)).
In these circumstances, Pottstown’'s hands can hardly be described asartincle

CompareGeorge v. Indus. Maint. Corp., 305 F. Supp. 2d 537-44(D.V.I. 2002) gnclean

hands doctrine barred preclusion whe defendanthad failed to produce the disputed
documats after they were explicitlyequestel] Fayemj 174 F.R.D at 326 (unclean hands
doctrine barred preclusion whére cefendant had destroyed the evidence sought in disQovery

In sum, becausePlaintiff has not shown that Pottstown had “unclean hantee
equitable relief the School Distriseekgemains available

CONCLUSION

In sum, the evidence shows thafter creating a dishonest pretext, PlainfRbbert O.
Spenceeeffectively stole from Pottstowa cache of otherwise undiscoverable docunthatshe
now seeks to usa this litigation The evidence further shows that Plaintiff has repeatedly lied
about his actions. will grant Pottstowrs Motion to Preclude (Doc. No. 23), prohibit Plaintiff
from using the documents, and diréaeir return to the School District will determine before
trial whether to impose any additional sanctions against Plaintiff for his miscoadd false

testimony. SeeChambers501 U.S. at 4445 (the inherent powdo sanction conduct “which

15



abuses the judicial process” includes the power to award attorney’s fees);vP&ileatronic

Data Sys.Corp., 916 F. Supp. 388, 403 (D.N.J. 19@&ty sanctioned for misconduct witm

adversgury instruction).

An approprate Order follows.

/s/ Paul S. Diamond

February 13, 2018 Paul S. Diamond, J.
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