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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSEPH H.LEWIS, JR.,

Plaintiff, E CIVIL ACTION
V.
UNIVERSITY OF PENNSYLVANIA, E No. 16-5874
Defendant. :
MEMORANDUM
PRATTER, J. MARCH 9,2018

Mr. Lewis filed a motion for reconsideration of this Court's January 29, 2018
Memorandum and Order (Doc. Nos. 34 and 35), which partially granted Penn Polxtgs m
for summary judgment. A party seeking reconsideration must demons{gten“interveimg
change in the controlling law; (2) the availability of new evidence thatneasvailable when
the court granted the motion for summary judgment; or (3) the need to correct ardeaf er
law or fact or to prevent manifest injustiteMax's SeafoodCafe ex rel. LotAnn, Inc. v.
Quinteros 176 F.3d 669, 677 (3d Cir. 1999ge alsdHoward Hess Dental Laboratories, Inc. v.
Dentsply Int’l, Inc, 602 F.3d 237, 251 (3d Cir. 2010Mr. Lewis raises twalear errors of law
in his motion: the Court's granbf summary judgmentas to (1) his ADA reasonable
accommodatiomclaim and(2) hisconstructive discharge claim.

At the outset, the Court dismisses Mr. Lewigtgument that “the Court’s judgment on
these areas . . . create[s] a manifest injustice because they materiallyhafi@adence that the
jury will hear.” Pl.’s Mot. for Recon.Doc. No. 36,at 1. How a ruling affectghe evidence a

jury will hear is irrelevant ta motion for reconsideration. This argument does not point to an
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intervening change of law, the availability of new evidence, or demonstrate the reectd a
clear error of law or fact or prevent manifest injustice.
For the reasons that followthe Court denies the motion for reconsideration.

1. ADA Reasonable Accommodations Claim

Mr. Lewis raises two arguments as to why the Court should reconsider his ADA
reasonable accommodations claifrst, hestateshat Penn Police’s policy requiresccesive
medical examinationsvhich areprohibited by law. Secondhe argues that reasonable jury
could find that Penn Police failed to engage in an interactive process with Mr. &leovis the
reasonable accommodation he requested. Mr. Lewis didaiseteither of these arguments in
any of his briefing and that alone is grounds to dismiss his motion for reconsideration on his
reasonable accommodations clairdowever, the Court wilbriefly addressand dismisseach
argument.

First, there is nothing irthe record to indicate that Penn Police required successive
medical examinations. Directive 45, the policy that requires officers taeeha shaven, permits
facial hair so long as the officer provides a medieatificateevery 60 days and keeps his facial
hair trimmed. Mr. Lewishas pointed to nothing in the record to indicate that getting a medical
certificaterequiresepeated medicaxaminations

Second, Mr. Lewis has not demonstrdtgehat Penn Police failed to engage an
interactive process after he requested a reasoaabtammodation The EEOC’s interpretive
guidelines state that, “[o]nce a qualified individual with a disability has réepi@sovision of a
reasonable accommodation, the employer must make anedds effort to determine the
appropriate accommodation. The appropriate reasonable accommodation is besnhekktermi
through a flexible, interactive process that involves both the employer and thleyes] with a

disability.” 29 C.F.R.8 1630.9. Thidnteractive process requires both parties to act in good
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faith and search for an appropriate reasonable accommodaimyior v. Phoenixvik School
Dist., 184 F.3d296, 312(3d Cir. 1999)(citing Mengine v. Runyqnl14 F.3d 415, 4120 (3d
Cir. 1997)). While an employeeloes not need to “formally invoke the magic words ‘reasonable
accommodation™ to request one, “the employer must know of both the disability and the
employee’s desire for accommodations for that disabilitgt.”at 313.

As this Court noted in its prior Memorandum:

All the evidence shows is that Mr. Lewis asked to be relieved from shavidg, a

that Penn Police responded that Directive 45 permits the growth of facial hair

with proper medical certifications. Mr. Lewis didt clarify his request or make

a new request that would have given Penn Police a better understanding of what

he was seeking. Therefore, Mr. Lewis has not shown that Penn Police failed to

offer him a reasonable accommaodation.
MemorandumDoc. No. 34a 13. The breakdown of the interactive process occurred because
Mr. Lewis failed to clarify or follow up on his original request. Mr. Levaould haveand

should have, been his own best advocate.

2. Constructive Discharge

Mr. Lewis also disputeshis Court’'s grant of summary judgment brs constructive
discharge claim. He argues that “the Court placed too much emphasis on hddivaubje
understandingf the events of March 10, 2076and did not adequately consider the events
leading up to that dayPl.'s Mot. for Recon.Doc. No. 36, at 6. He points to evidence in the
record from before the events on Marchth@t he argues demonstrdie was constructively
discharged. Mr. Lewis points to three pieces of evidence for this. First, during a disuoipl
meeting,Chief RushsaidMr. Lewis’s beard was too long, noted that he was arrogemtasked

if he still wanted to work for Penn Police. Second, at that same megétiref Rushmentioned

! The events of March 10, 2016 are discussed at length in the Court’s Memoraha bnefly

recap, Mr. Lewis was in a disciplinary meeting with Chief Rush and severaloffiicers on his final day
of work before he was to start FMLA leave. Mr. Lewidrolgthat Chief Rush yelled at him, asked him
to turn over his gun, and had him escorted out of the station in front of his coleague
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the length of his beard and then alludedatshift changé. Third, Mr. Lewis says thathe
requested FMLA leave becauke found the harassment about his beard unbearaliies led
him to “the reasonable conclusion that he could no longer work for Defend@hts’ Mot. for
Recon, Doc. No. 36at 6.

The Courtagainpoints to its prior Memorandum:

While Mr. Lewis meets the standard for a hostile work environment claim, the

Court concludes that those same facts do not suffice to allow the claim to go

forward on constructive discharge groundsr. Mewis’s employment conditions

were not so intolerable that a reasonable person subject to them would have been

forced to resign. Penn Police did not threaten to fire or demote Mr. Lewis, nor

did they threaten to dock his pay. Penn Police was goingagsign Mr. Lewis

from SB40, but, that reassignment had not taken place yet and he was told the

job would not be posted so he could resume the post if he dealt with his

disciplinary issues. While he was given a negative performance evaluation in the
form of the temporary written reprimand, that reprimand was for violations of

Penn Police policies that Mr. Lewis admits he violaied
Memorandum, Doc. No. 34, at 30.

In his motion for reconsideratioMr. Lewis points to evidence that the Copreviously
considered. Neither in his initial briefs in response to Penn Police’s motion fanaym
judgment nor in his motion for reconsideration has Mr. Lewis coherently arguecktivaPBlice
“knowingly permitted conditions of discrimination in emypitent so intolerable that a
reasonable person subject to them would resi@deeAman v. Cort Furniture Rental CorB5
F.3d 1074, 1084 (3d Cir. 199@articulating the standard for a constructive discharge claim)
Mr. Lewis’s argument has always beéatthe found the conditions so intolerable that he had to

take FMLA leave (andhus wasconstructively discharged) but the Court concluded in its

memorandum that@asonable persowould not have.

2 Chief Rush stated “back to middle. And on tengHis references a témur middle shift from

3:00 p.m. to 1:00 a.m., which was a less preferable shift.
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It bears repeating thathe law does not permit aemployee$ subjective perceptions to
govern a claim of constructive dischargéstay v. York Newspapers, In@57 F.2d 1070, 1083
(3d Cir. 1992) ¢iting Bristow v. Daily Press, Inc770 F.2d 1251, 1255 (4th Cir. 1985 Mr.
Lewis continues to base his constructive discharge claim osubigctiveperceptions of the
events in question, instead of case law delineating hogasonablepersonwould have felt.
Given that Mr. Lewis has not cited any law, the Court is haedsad to conclude it has made a
clear error of law.

CONCLUSION

For the foregoing reasons, the CodenhiesMr. Lewis's motion forreconsideration An

appropriate order follows.

BY THE COURT:

S/Gene E.K. Pratter
G&ENEE.K. PRATTER
WNITED STATES DISTRICT JUDGE
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