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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PETER HUMPHREY, et al. : CIVIL ACTION
Plaintiffs :
NO. 16-5924
V.

GLAXOSMITHKLINE, PLC,, et al.
Defendants

NITZA I. QUINONESALEJANDRO,J. SEPTEMBER29, 2017

MEMORANDUM OPINION
INTRODUCTION

Beforethis Courtis amotionto dismissfiled pursuanto FederalRuleof Civil Procedure
(“Rule™) 12(b)(1), (2), (6), and (7) by DefendantsGlaxoSmithKline plc (“GSK PLC”) and
GlaxoSmithKlineLLC (“GSK LLC”) (collectively “Defendants”),which seeksthe dismissalof
federalclaimsfor racketeeng and conspiracyrelatedracketeeringunder 18 U.S.C. § 1962(c)
and 8 1962(d),respectively,and statelaw claims for fraud, intentionalinfliction of emotional
distressnegligentinfliction of emotionaldistressandcivil conspiracyassertecggainsthemby
Plaintiffs Peter Humphrey (“Humphrey”),Yu Yingzeng (“Yingzeng”),' and ChinawWhys
CompanyLtd. (“ChinaWhys”) (collectively “Plaintiffs”) in the complaint. [ECF 19]. Plaintiffs
oppose the motion[ECF 23]. Theissuegaisedin themotionto dismisshavebeenfully briefed
by the parties? and are now ripe for disposition. For the reasonsstatedherein Defendants’

motionto dismissis granted

! Thecaptionof the complaint andhe sectiondescribingthe partiesidentifiesthis Plaintiff as“Yu

Yingzeng.” (Compl.atp. 1, § 7). However,laterin the complaintsheis identified as“Yingzeng Yu.”
(Id. 1150). Forclarity, this Courtwill referto this partyas“Yingzeng.”

2 In consideringhe motionto dismiss this Court hasalsoconsideredefendantsteply, [ECF 25],
andtheir notice of supplementahuthority. [ECF 26].
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BACKGROUND

Plaintiffs initiated this action on November 15, 2016. [ECF 1]. In their motion,
Defendantsarguethatthe complaint should b#&ismissedbecause(l) pursuanto the consulting
agreementhat forms the basisof all of Plaintiffs’ claims, all claims agairst Defendantsare
subjectto arbitration;(2) this Courtlackspersonajurisdiction over GSK PLC; (3) the complaint
fails to stateclaims upon which relief may be granted;(4) Plaintiffs have failed to join an
indispensableparty; (5) Plaintiffs lack starding to assertclaims brought pursuanto the
Racketeelnfluencedand Corrupt Organizationsct (“RICO”), 18 U.S.C.§ 1961,et seq; and
(6) this Courtlacks diversity jurisdiction over Plaintiffs’ statelaw claims. Plaintiffs challenge
thesecontentions.

When ruling on Defendants motion to dismiss, this Court mustaccept,as true, all
relevantand pertinentfactual allegationsin the complaintand construethesefactsin the light
most favorablgo Plaintiffs. SeeFowler v. UMPC Shadyside578 F.3d 203, 210-1@d Cir.
2009) (citing Ashcroftv. Igbal, 556 U.S. 662, 677 (2009))ConstitutionParty of Pa. v. Aichele
757 F.3d 347, 3573d Cir. 2014)(standardappliesto Rule 12(b)(1) motions)Here,the factual
allegationan the complainaresummariedasfollows:

Plaintiffs Humphrey and Yingzeng are co-founders of ChinaWhys, a
companythat assistsbusinesse# the United Statesand Europein addressing
compliance issues pertaining to antibribery regulations. (Compl. 1 6-8).
Humphreyand Yingzerg are marriedto eachother. (Id. 7). Yingzengis a
United Statescitizen. (Id.). At therelevanttime of the eventsin the complaint,
they shareda homein Beijing, China. (Id. T 91); feeECF 23 at 13]. Much of
ChinaWhys’ business involvetbmpaniedasedn the United States. (Compl. |
9).

GSK PLC is a global pharmaceuticalcompany headquarteredin
Brentford, England Philadelphia, Pennsylvaniand Durham, North Carolina;

andat all relevanttimes, exercisedcontrol overits subsidiary,GlaxoSmithKline
(China) Investment Co.L.td. (*GSK China”). (ld.  10). GSK LLC is a



subsidiary of GSK PLC, and its principal place of businessis Philadelphia,
Pennsylvania. I¢. 111).> GSK Chinais not aparty defendant.

Plaintiffs allegethat sinceat least2010, Defendantsyith the approval of
Mr. Mark Reilly (“Reilly”), the CEO of GSK China, engagedin widespread
briberyin Chinain orderto increaseDefendants’salesin China. (Id. 125, 50).
In December2011, awhistleblower,who workedfor Defendantsheganemailing
information about Defendantswidespreadfraud and corruption to Chinese
regulators ultimately sendingapproximatelytwo dozenemailsover al7-month
period. (d. § 27). In April 2012,Defendantdearnedof the whistleblowerand
workedto uncover his oheridentity. (Id. § 28).

In Decembe2012, DefendanterminatedVvivian Shi(“Shi”), the headof
governmentffairs for GSK Chinafor allegedlyfalsifying travel expenses.(1d.q
29). Plaintiffs contendthat Shi wasactuallyfired becauséefendantsuspected
that shewasthe whistleblower. (Id.). Subsequento Shi’s firing, severalemails
were sentanonymouslyto Defendantsdetailing the corruptionand bribery that
was taking place; specifically that the headof GSK China’s internal audit had
uncoveredGSK China’s policyof paying doctors,fabricatinga paperecordto
show antibribery compliance,and instructing its employeesto destroy non-
compliant promotionainaterialsandgifts. (Id. 1130-44).

On April 15, 2013, Humphrewnd Yingzeng, at the behestof a former
client, metwith CEO Reilly, April Zhao (*Zhao”), legal counselfor GSK China,
and Brian Cahill (“Cabhill”), another attorneyat GSK China’s Shanghaoffice.
(Id. 1149-50). At that meeting,Humphreyand Yingzengweretold that Shi had
beenterminatedfor expensdraud andthat shewas suspectedf orchestratinga
smear campaign against the company by sending false emails to Chinese
governmentofficials regarding alleged corruption and bribery. (Id. § 51).
Humphreyand Yingzengwere led to believethat Shi was a disgruntledormer
employeewho had a motivationto makefalseaccusations.(Id. 1 52). Plaintiffs
allege,however that“GSK officials” knewthattheallegationsof corruptionand
briberywerenotfalse,andthattheillegal schemehadbeenconductedat Reilly’s
direction? (1d. 11 53,59). Plaintiffs alsoallegethat the “GSK officials” knew
that Shi had “powerful unidentifiedallies within the Communisparty elite” and
thatit wasextremelydangerouso investigateher. (Id. § 53).

At that meeting,Humphrey and¥ingzengagreedto investigateShi and
her activities, understandinghat they may uncoverinformation that would help
undermineher credibility. (Id. { 63). While not referencedn the complaint but

8 Plaintiffs refer to GSK PLC and GSK LLC collectively and interchangeablyas “GSK”
throughoutheir complaint. (Compl. T 11).

4 The complaint appear® identify Reilly, Zhao, andCahill as “GSK officials,” instead of

identifying themasofficersandemployeesof GSK China.



arguedin the motion to dismiss,on April 26, 2013, Humphrey, on behalf of
ChinaWhys (Shanghai) Consulting Co. Ltd. entered into a “Consultancy
Agreement”with GSK Chinato investigateShi. [ECF 19-5]> The Consultancy
Agreementprovides,inter alia, that the agreements to be governedby the laws
of the People’sRepublic of Chinaand that all disputes“arising out of or in
connectionwith this Agreement” that cannot beamicably settled, must be
submitted to the “China International Economic and Trade Arbitration
Commissiorin Beijing for arbitration. . . .” (ConsultancAgreement 11).

During theinvestigationinto Shi, Humphrey madeepeatedequestdor
copies of the whistleblower allegationsagainst Shi, but these requestswere
denied. (Compl. 91 56, 64, 66). On June 6, 2013, Humphregent the
investigatiorreporton Shito ZhaoandCahill. (Id. 1 70).

On June 12, 2013rheWall StreetJournal publishedan article about the
bribery allegationsin Chinaand GSK PLC'’s investigationwhich revealedthat
GSK China’ssalesstaff hadengagedn widespreaddriberyin China. (Id. §171-
73). OnJune 17, 2013JenniferHuang(“Huang”), senior counsedt GSK China
R&D Company Ltd.emailedHumphreyto ask ChinawWhysto identify the source
of thewhistlebloweremails,andon June 26, 2013, June Soerecutivesecretary
at GSK PteLtd.,® forwardedtwo whistlebloweremailsto Humphrey. (Id. {1 79-
80). On June 27-28, 20135SK China’s offices were raided by the Chinese
police. (Id. T 82). Subsequento theseraids, Huangand GSK China’s headof
budness development,Leslie Chang, asked Humphreyto investigate China’s
Public SecurityBureauand other governmengntities,including theMinistry of
Public Securityandthe EconomicCrimesInvestigationDepartmentfo ascertain
who was conducting the inestigationinto GSK China’s conduct.(Id. 1 82-84).
Humphreyrefusedo investigatehesegovernmenentities. (Id. 1 85). On July 1,
2014, Reilly and Humphreymet, and Reilly told Humphreythat Shi had “read
your reportandshewill be comingafteryou.” (Id. § 87). OnJuly 2, 2013Reilly
fled Chinafor London. (d. 1189-90).

° Defendantsattachedthe ConsultancyAgreementto their motion to dismiss. [ECF 19-5]. “To

decidea motionto dismiss,courts generallyconsideronly the allegationscontainedin the complaint,
exhibits attachedto the complaint andmattersof public record.” PensionBen. Guar. Corp.v. White
Consol. Indus., In¢998F.2d1192, 1196 (3cir. 1993);seealso Cooperv. Samsunglec.Am.,Inc.,374
F. App’x 250, 253 n.3(3d Cir. 2010) (“In general,when ruling on a motionto dismiss pursuantto
12(b)(6), acourtmay only considethe contentsof the pleadings.”). However,“a courtmay consideran
undisputedly authentic document thatiefendantattachesas an exhibit to a motionto dismissif the
plaintiff's claimsarebasedon the document."PensionBen, 998F.2dat 1196. While Plaintiffs do not
asserta breachof contractclaim, andclaim to not be signatoriego the ConsultancyAgreementthey do
not disputethe authenticity of this document, andt is clear that Plaintiffs’ investigationof Shi was
performed pursuantto this agreement. Thus, this Court may properly consider the Consultancy
Agreemenin the presentnalysis.

6 GSKPteltd. is aGlaxoSmithKlineentity basedn Singapore.[ECF 19-1 at 8].



On July 10, 2013, policaaided ChinaWhys’ office in Shanghai,and
Humphrey’'s homein Beijing, China. (Id. {1 91). The police arrestedboth
Humphrey and Yingzeng and interrogated them until past midnight. (Id.).
HumphreyandYingzengweretold this was“relatedto GSK.” (Id.). Humphrey
and Yingzengwere separatelftransportedo the ShanghabetentionHouseand
placedin crowdedcells without furniture, hot water, clean bedding, or private
toilet. (Id.  92). Both were prohibitedfrom writing lettersor makingphonecalls
to family or lawyers,and were forced to sit on the floorfor continuous hours,
causingextremepain. (Id.). On August 16, 2013, HumphrendYingzengwere
formally arrestedand subjectedo an “abusive” prosecutiofilacking in any due
process,” a prosecution procuratiegedlyat the behestof Shi. (Id. {1 94-97).
Constant delays in the proceeding proloegl Humphrey and Yingzeng’s
detentions. (Id. {1 95). Finally, on August 18, 2014, Humphrewnd Yingzeng
weretried, Humphreywas sentencedo two and a half yearsimprisonmentand
Yingzengwas sentencedo two yearsimprisonment. (Id. 1 96-97). Until their
releaseon June 9, 2015, botHumphreyand Yingzengsufferedill treatmentby
the detentiorofficials, andtheir medicalissuesvereignoredand mistreated.(l1d.
11 98-105). On June 17, 2015, Humphregnd Yingzeng were releasedand
deportedfrom China. (d. 1 106). Plaintiffs allege that their businesswas
“destroyedand their prospective business venturegsceratedby Defendants
conduct. [d. 1 132).

Plaintiffs further allegethat on Septemberl9, 2014,GSK PLC issueda
statemenbf apologyto China, announcinthat “GSK China Investment Cd.td
(GSKCI) hasbeenidentified accordingto Chinesdaw to haveoffered money or
propertyto non-government personnel orderto obtain impropercommercial
gains,and hasbeenfound guilty of bribing non-government personnel(ld.
116). Onthesameday, Chinafined GSK PLC approximately $49million for its
activities in China. (Id.). Reilly was convicted of bribing doctorand was
sentencedo threeyearsin prisonand deportedfrom China’ (Id. § 117). On
September30, 2016, GK PLC enteredinto a settlementagreementwith the
Securitiesand ExchangeCommissionfor its bribery practicesin China, and
agreedo pay$20million in fines. (Id. § 120).

LEGAL STANDARD
As noted, Defendantsmove to dismiss Plaintiffs complaint pursuantto: (1) Rule
12(b)(1) on thebasisthat Plaintiffs havefailed to allegefacts sufficientto establishArticle 111

standingfor Plaintiffs’ federal RICO claims and that diversity jurisdiction does notexist over

Plaintiffs’ statelaw claims; (2) Rule 12(b)(2)for lack of jurisdiction over GSK PLC; (3) Rule

! The complaintloesnot specifywhenor why Reilly returnedo Chinaafter“fleeing” to London.



12(b)(6) for failure to state a claim; and (4) Rules 12(b)(7) and 19 for failure to join an
indispensableparty. Becausethis Court concludeshat it lacks Article 1l and diversity
jurisdiction over Plaintiffs’ claims, only thelegal standardfor a Rule12(b)(1) motion will be
discussed.

“A motion to dismissfor want of standingis . . . properly brought pursuatd Rule
12(b)(1),becausestandings ajurisdictionalmatter.” Congitution Party, 757 F.3dat 357. Rule
12(b)(1) challengesmay be either facial or factual. 1d. A facial challengeassertsthat the
complaint does natllegesufficient groundsto establishsubjectmatterjurisdiction® 1d. Where
a Rule 12(b)(1)motioniis filed prior to an answer,asis the casehere,it will be considereda
facial challengeto jurisdiction. Id. at 358. When consideringsucha facial challenge,a court
must apply thesamestandard ofeview that would apply on amotion to dismissunder Rule
12(b)(6). Id. As such, well-pleadedfactual allegationsare taken as true, and reasonable
inferencesaredrawnin the plaintiff's favor. Id. The complaintwill be dismissedfor lack of
standing onlyif it appearghatthe plaintiff will not beableto asserta plausibleclaim of subject
matterjurisdiction. Cardio-Med. Assocs.Ltd.v. CrozerChesterMed.Ctr., 721 F.2d 68, 7%3d
Cir. 1983. Theburdento establishstandingestswith theplaintiff. Finkelmanv. Nat’l Football

League 810 F.3d 187, 19@d Cir. 2016).

DISCUSSION
Initially, Defendantsargue that Plaintiffs lack standingto assertRICO claims and
further, that this Court lacks diversity jurisdiction over Plaintiffs statelaw claims Theseare

thresholdssuesvhich must bedecidal beforethis Court considers Defendants’ otle@guments.

8 A factual challenge,though not applicableherein, s an argument that there is no subject matter
jurisdiction because the facts of the easad here the Btrict Court may look beyond the pleadings to
ascertain the factsdo not support the asserted jurisdictio@bnstitution Party 757 F.3d at 358.



Standing To Assert Civil RICO Claims

Plaintiffs bring their RICO claimsunder 18 U.S.C. § 1962(end(d).® Beforeadistrict
court can considerthe sufficiency of a plaintiff's civil RICO claims, however,it must first
addressvhetherthe plaintiff hasadequatelypleadedsufficient factsto establishstanding under
18 U.S.C. § 1964° Sedima, S.P.R.lv. Imrex Co, 473U.S. 479, 496, (1985) (holdinthat a
“plaintiff only hasstanding [under 18 U.S.C. § 1964]andcanonly recoverto the extentthat,
he hasbeeninjuredin his business goropertyby the conductonstitutingthe violation”); Maio
v. Aetna,Inc., 221 F.3d 472, 48@3d Cir. 2000) (holdinghat“plaintiffs seekingrecoveryunder
RICO must satisfy additional standingriterion set forth in section 1964(c) of thestatute”);
Sarpolisv. Tereshkp 26 F. Supp. 3d 407, 42f.D. Pa.2014)(same). Section1964 provides
thatany “person injuredn his business or properby reasonof aviolation of section1962 of
this chaptermay suethereforin any appropriateJnited Statesdistrict court . . . .” 18 U.S.C. 8§
1964(c). Thus,“[t]lo bring acivil RICO claim, a plaintiff mustsatisfytwo statutoryelementgo

confer standing:(1) that shesufferedan injury to her ‘business omproperty’; and (2) that her

o Section1962(c)provides:

It shall be unlawfulfor any person employed by @ssociatedvith any
enterpriseengagedin, or the activities of which affect, interstateor

foreign commerceto conductor participate directly or indirectly, in the

conductof such enterprisés affairs through a pattern of racketeering
activity or collectionof unlawful déot.

18 U.S.C. § 1962(c)Section1962(d)stateghatit “shall be unlawful for any persomo conspireto violate
any of the provisionsf subsectior(a), (b), or (c) of this section.” 18 U.S.C. § 1962(d):To establisha
RICO claim, a plaintiff must show ‘(1) conduct(2) of an enterprise(3) through a pattern (4) of
racketeering@ctivity.” Wardenv. McLelland 288F.3d105, 114 (3cCir. 2002) (quotingSedima, S.P.R.L
v.ImrexCo.,473U.S.479, 496 (1985)).

10 Section1964 providesin part, thatthe“district courtsof theUnited Statesshallhavejurisdiction
to preventandrestrainviolations ofsection1962 ofthis chapterby issuingappropriateorders. . . .” 18
U.S.C. § 1964(a).



injury wasproximatelycausedy thedefendantsviolation of § 1962.” Sarpolis 26 F. Supp. 3d
at424(citing Maio, 221 F.3cat 482-83).

While Section 1964 does not distinguish betweenforeign or domesticinjuries, the
Supreme Courtecently explainedthat becauseRICO’s private right of action does nothave
extrateritorial application,it “requires a civil RICO plaintiff to allege and prove adomestic
injury to business opropertyand does notllow recoveryfor foreign injuries.” RJRNabisco,
Inc. v. EuropeanCmty, 136S. Ct. 2090, 2111 (2016)In other words, laimsthat“rest entirely
on injury sufferedabroad] must be dismissed.Id.

Instantly, Defendantsassertthat Plaintiffs lack standingto assertRICO claims because
any allegedinjury to Plaintiffs’ business or propertywas a “foreign” injury, as opposedo a
“domestic”injury. [ECF 19-1at 43-46]. It is notalways“self-evident . . . whether particular
allegedinjury is ‘foreign’ or ‘domestic.” RJRNabiscq 136S. Ct. at 2111. Plaintiffs complaint
vaguelycontendghat as aresultof Defendats’ allegedRICO violations, “Plaintiffs havebeen
injured in their property [and]Plaintiffs’ businessvas destroyedandtheir prospective business
venturesevisceratedy Defendantspatternof racketeeringactivity.” (Compl. 1 132).Plaintiffs
furthe allegethat the injuries suffered“were directly and proximately causedby Defendants’
racketeeringactivity.” (Id. § 133). In the motion to dismiss,Defendantscontendthat while
Plaintiffs may havehad numeroudJ.S. clients, the allegedinjuries sufferedwere clearly foreign
becauséPlaintiffs’ businessvasbasedsolelyin China, theyhadoffices only in China, nowork

wasdone outside of Chin&laintiffs residedin China andfinally, their businessvasallegedly

1 Any physicaland/or emotionainjuries Humphrey’'s and Yingzengay have sufferedwhile in

custodyarenot harmsto busines®r property,andarenot cognizable unddrICO. Seee.g., Magnunv.
Archdioceseof Philadelphia,253F. App’'x 224,227 (3d Cir. 2007) (“[P]hysical or emotionaharmto a
personis not property undercivil RICO. Similarly, losseswhich flow from personalinjuries are not
property undeRICO.") (internalcitationsandquotationsomitted).



destroyedwhen Plaintiffs wereimprisonedin Chinaby Chinese authorities|[ECF 19-1 at 43-
46]. To show that their alleged injury was domestic, Plaintiffs argue that the majority of
ChinaWhys’ contractswere with companiesbasedin the United Statesand, as a result of
Defendants’conduct, ChinaWhys lostignificant revenuefrom the United States. (Id. 1 9).
Further,Plaintiffs arguethattheir allegationsof workingwith largelyU.S. corporationandU.S.
revenuestreamss sufficientto allegeadomestidnjury. [ECF 23 at 34-38].

Neither the Third Circuit Court of Appeals, other Appellate Circuits, nor theDistrict
Court for the EasternDistrict of Pennsylvanidhave addressedvhat constitutesa domesticor
foreign injury for civil RICO purposes subsequetat the RIR Nabiscodecision,which madeit
clearthatit was properto dismissclaimsthat rested‘entirely on injury sufferedabroad. RJR
Nabiscq 136S. Ct. at 2111. Thosedistrict courtsthat haveconsideredhe issueafter the RJR
Nabisco decision have applied varying standards. As such thereis no consensus owhat
specificfactorsmust beconsideredvhendecidingwhetheraninjury is domesticor foreign. The
partiesherecite to numerousase purportedlyfavorabe to their respectivepositions™

In consideringheseandothercaseghathaveaddressetheissue thereappearso betwo

emergingschools of thought.The first considerswhere the plaintiff lived at the time of the

12 Defendantsotethatthe RJIRNabiscodecisionfocusedon thequestionof whetherthe courthas

authority torecognizea causeof action for “injury sufferedoverseas,’and ultimately concludedthat
claims resting “entirely on injury sufferedabroad”must be dismissed. [ECF 19-1 at 44] (citing RJR
Nabiscq 136 S. Ct. at 2109, 2011). Defendantsarguethat Plaintiffs’ injuries were clearly sufferedin
China, andrely on Bascunanv. Daniel Yarur Elsaca 2016 WL 5475998(S.D.N.Y. Sept. 28, 2016),
Union CommercialServs.Ltd. v. FCA Int'l OperationsLLC, 2016 WL 6650399(E.D. Mich. Nov. 10,
2016),andExeedindus.,LLC v. Younis 2016WL 6599949N.D. lll. Nov. 8, 2016). Plaintiffs arguethat
their injuries were clearly domestic,and rely upon the decisionin City of Almaty, Kazakhstanv.
Ablyazoy 226 F. Supp. 3d 272S.D.N.Y. 2016),TatungCo., Ltd. v. ShuTzeHsu, 217F. Supp. 3d 1138
(C.D. Cal. 2016),Elsevier,Inc. v. Grossman 199F. Supp. 3d 768S.D.N.Y. 2016),Akishew. Kapustin
2016 WL 7165714(D.N.J. Dec. 8, 2016). As discussedmore fully below, this Courthas carefully
analyzedthe criteria eachof the district courts considereth deciding whether aivil RICO injury is
domesticor foreign, and concludesghat eachdistrict court’s respectivereasoningwhen appliedto the
factsof this caseresultin the sameoutcome: a findinghatPlaintiffs’ injuriesweresufferedin China,and
notthe United States.



allegedinjury andwheretheir propertyor businessvaslocated,among otherelatel factors. See
Bascunanv. Daniel Yarur Elsacg 2016 WL 5475998,at *4-6 (S.D.N.Y. Sept. 28, 2016)
(applying a“(1) who becamepoorer,and(2) wheredid they become poorer,testwhenfinding
that Chilean residentand citizen suffereda foreign injury when the plaintiff had millions of
dollars stolen by Chilean defendantswvho fraudulently causedNew York banksto wire the
plaintiff's fundsto the defendants’ accounis New York); Union CommercialServs.Ltd. v.
FCA Int'l OperationsLLC, 2016 WL 6650399, at *4E.D. Mich. Nov. 10, 2016) (applying a
“substantialeffects”test,which requiresthe courtto considemwhethertheeffectof a defendant’s
conduct,i.e., the injury,is foreign or domesticwhen finding injury was foreign where the
plaintiff was ownedby an Angolan citizen and sold motorvehiclesin Angolaandwasharmed
whenU.S-basedsupplier ofvehiclesendeddistributoragreemenéfter bribing Angolanofficials
and supplyingan unauthorized distributowith the vehiclesfor salein Angola); ExeedIndus.,
LLC v. Younis 2016WL 6599949(N.D. Ill. Nov. 8, 2016)relying on Bascunarwhendeciding
injuries wereforeign eventhough alarge number of theplaintiffs’ supplierswerein the United
Stateswhere the plaintiffs were basedin the United Arab Emirates); seealso City of Almaty,
Kazakhstarv. Ablyazoy 226F. Supp. 3d 272S.D.N.Y.2016);Tatung Co., Ltdv. ShuTzeHsu
217 F. Supp. 3d 113§C.D. Cal. 2016); and Elsevier,Inc. v. Grossman 199 F. Supp. 3d 768
(S.D.N.Y.2016).

The second school of thought considére locationof the RICO conductto be relevant
to the inquiry. SeeAkishew. Kapustin 2016 WL 7165714 at *1-2, 7-8(D.N.J.Dec. 8, 2016)
(noting that when RICO conductcrossesborders,“the extraterritoriality analysisshould be a
two-way street,” where the plaintiffs could have come from anywherein the world but the

defendants choogde operatdheir fraudulentschemdrom the United States).

10



The RJRNabiscodecisionstrongly suggestthatit is the location of the injury,and not
the location of the injurious conducthatis relevantto determinewhethera particularplaintiff
hasstandingto bring acivil RICO claim. However, under théactsandallegationsof this case,
this Court neednot decidewhether the focuss entirely on wherethe injuryoccurredor if the
location of the conducts relevant,becauseunderany of the injuryfocusedtestsemployedby
otherdistrict courts,and under a conduct-focusddst,it is clearto this Courtthat the alleged
injuriessufferedby Plaintiffs areforeign,andnotdomestic.

Specifically, Plaintiffs’ allegationsestablishthat, while much of Plaintiffs’ business
comesfrom U.S. corporations, HumphregndYingzeng,at thetime of theallegedconduct]ived
in China,andPlaintiffs’ busiresswasbasedn ChinaandassistedcompaniesbothU.S.andnon-
U.S. entities,which soughtto conduct businesi® China. (Compl. {1 6-9, 91)** Plaintiffs do
not allegethattheyhadofficesin theUnited Statesor anyassetsr propertyin the United States
It is alsoclearthatany busines$laintiffs lostwaslostin Chinabecausehatis wherePlaintiffs
provided their servicesto U.S. and nonlU.S. multinational companiesseekingto operatein
China,in compliancewith Chineseandnon-Chinesdaws* In other wordscompaniesameto
Plaintiffs when they soughtto do businessn China, and it is in China that the effects of

Defendantsiallegedconductwerefelt. Whenapplyingany of the methodologieemployedby

13 This Court notesthat ChinaWhys’“About Us” websitepage,which identifies both Humphrey

and Yingzengas people involved with the company, statesthat the companyis there to assist
“multinational corporationselocatingtheir supplybaseto Asia andincreasinglyto China.” [ECF 19-10].

It goeson to statethat ChinaWhys“specializesin discreterisk mitigation solutions, consulting and
investigationservicesto corporateclients. . . acrossGreater Chinaand theAsia Pacific [and] provide[s]
regularadviceto thebusinessommunity orrisk managemenand conduct[s$ervicesn Chinafor large,
medium,andsmallmultinationals. . ..” (1d.).

14 While not dispositive,this Court noteghat Plaintiffs’ ConsultancyAgreementwith GSK China
requiredpaymenin Chinesecurrency,[ECF 19-5 { 3.1], andPlaintiffs, onthecivil coversheetcreatedo
initiate this casejdentified Chinaasthe placeof theincidentor transactiorunderlyingthis case.[ECF 1-
lat2].

11



the varioudlistrict courtsthat hawe addressedhis issuethat havefocused on thelocation of the
injury, it is clearthatPlaintiffs injuriesoccurredn China,andnot theUnited States.

Further,were this Court to considerwherethe allegedconduct occurred, the outcome
would be thesame Evena cursoryexaminationof Plaintiffs’ allegationssupports a findinghat
GSK China’s conductin China causedPlaintiffs’ injuries'® Specifically, all of Plaintiffs’
contactswerewith employeesf either GSK China orGSK PteLtd., aSingaporearentity, and
none were with Defendants From the complaint, it is apparentthat it was GSK China
employeesaand GSK China’'sCEO who requestedhat Plaintiffs investigateShi, an employeeof
GSK Chinaliving in China,for her allegedemailsto Chineseauthorities,andit was Shi who,
throughher contactswith the Chinese governmerat)egedlycausedHumphreyandYingzengto
be arrestedby Chineseauthoritiesand held in a Chinese prison.(Compl. { 25-53, 79-107).
Asidefrom a conclusonallegaton that GSK PLC exercisedcontrol overGSK China, {d. § 10),
and certain allegationsthat, after the bribery conductedoy GSK Chinawas discovered GSK
PLC continuedto misleadthe public aboutvhat had occurred,(id. § 108-15) Plaintiffs do not
allegeany factsthatwould implicateeitherof thenamedDefendantsasopposedo GSK China,
let alone GSK LLC, a U.S. subsidiary ofGSK PLC. In short, Plaintiffs have notallegedany
factsto supportthat the claimedwrongful conducbccurredin the United Staes. Thus,evenif
this Court were to consider thdocation of the alleged conduct,it would still concludethat
Plaintiffs’ injuriesareforeign,andnotdomestic.

Consequently, undesithertest, Plaintiffs havefailed to adequatelyleadsufficiert facts

to establishthat they suffered a domesticinjury resulting from Defendants’alleged RICO

5 Notably, Plaintiff did not name GSK China as a defendantin this case. Instead,Plaintiffs

collectively andinterchangeablyeferredto GSK PLC andGSK LLC as“GSK,” in anapparenattemptto
asserthatthewrongful conductoccurredn theUnited States.

12



violations. For this reasonpPlaintiffs lack standingto assertivil RICO claims,andtheseclaims
are dismissed.See,e.g, Sedima 473 U.S. at 496 (holdingthat a “plaintiff only has standing
[under 18 U.S.C. 8§ 19641, andcanonly recoverto the extentthat, he hasbeeninjuredin his
business opropertyby the conductconstitutingthe violation?); RJR Nabiscg 136 S. Ct. at
2111.

Diversity Jurisdiction Over State Law Claims

Plaintiffs’ remaining claims for fraud, intentionalinfliction of emotional distress,
negligentinfliction of emotionaldistressandcivil conspiracyareall premisedon Pennsylvania
law. Plaintiffs assertthat this Court has diversity jurisdiction over thee statelaw claims
pursuanto 28 U.S.C. § 1332Defendantslisagree.

Section1332 provideshat:

The district courtsshall have originaljurisdiction of all civil actionswherethe

matterin controversyexceedgshe sumor value of $75,000,exclusiveof interest

and costs,andis betweer-(1) citizensof different States;(2) citizensof a State

andcitizensor subjectsof aforeign state,exceptthat the district courtsshall not

have originajurisdiction underthis subsetion of an actionbetweenrcitizensof a

Stateand citizens or subjectsof a foreign statewho are lawfully admittedfor

permanentesidencen the United Statesandaredomiciledin the sameState;(3)

citizensof different Statesandin which citizensor subjectsof aforeign stateare
additionalparties;and (4) a foreign state,definedin section1603(a) ofthis title,
asplaintiff andcitizensof aStateor of different States.

28 U.S.C. § 1332(a).

Completediversity is required,meaningthat “no plaintiff can be acitizen of the same
stateas any of the defendants.” Rosev. Husenaj 2017WL 3776226,at *1 (3d Cir. Aug. 31,
2017). “When pleadingdiversityjurisdictionfor naturalpersons, glaintiff mustallegethateach
personis acitizen of adifferentstatefrom him.” 1d. “Citizenshipis synonymousvith domicile,

andthedomicile of anindividualis histrue,fixed andpermanenhomeandplaceof habitation.”

Id. A “corporationshall be deemedo be acitizen of every Stateandforeign stateby which it
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has beenincorporatedand of theState or foreign state where it has its principal place of
business,” 28 U.S.C. §332(c)(1),whereas the “citizenship of an LLC is determinedby the
citizership ofits members.” ZambelliFireworksMfg. Co.v. Wood 592 F.3d 412, 42(Bd Cir.
2010). “The burdenis on theplaintiff to affirmatively allegethe essentiaklementsof diversity
jurisdiction.” McCrackenv. Ford Motor Co, 2009WL 1185686at *1 (E.D. Pa.May 1, 2009);
seealso Freidrich v. Davis 989 F. Supp. 2d 440, 44PE.D. Pa. 2013) (“The party invoking
diversityjurisdictionbearsthe burden oproof.”).

Nowherein Plaintiffs’ complaint doPlaintiffs identify the citizenshipsof Humphrey,
Yingzeng:® or ChinaWhys.(Compl. | 68). Plaintiffs havealsofailed to allegeeitherthe place
of incorporation ofGSK PLC, noting onlythatits headquarterss in England, Pennsylvaniand
North Carolina, (id. § 10), or the citizenship of any of the membersof GSK LLC, instead
providing onlythat GSK LLC’s principalplaceof businesss in Pennsylvania(ld. § 11). By so
pleading, Plaintiffs have failed to satisfy affirmatively the requirements of diversity
jurisdiction” As such this Courtlacksdiversityjurisdiction.

In addition, althoughYingzeng claims to be an American citizen, she appearsto be

domiciled outside of theUnited States'® Thus,sheis neithera “citizen[] of a State” of the

16 RegardingYingzeng,Plaintiffs allegeonly that sheis “an Americancitizen,” but do notidentify

in which Statesheis domiciled. (Compl. { 7).
1 This Court notesfurther thatit appearghat Humphreycurrentlyresidesin the United Kingdom,
whereGSK PLC is allegedto maintainoneof its headquarters[ECF 1-1 at 2]; (Compl. 10). If both
Humphrey andGSK PLC arecitizensof the United Kingdom, completa@iversity doesnot exist.

18 Basedon theallegationsin the complaint, Yingzeng and Humphrey bbtied in Beijing when
they were arrestedby Chinese authorities, (Compl. T 91), amere subsequentiydeportedfrom China.
(Id. T 106). Thecivil cover sheetattachedto the complaint byPlaintiffs providesthat Humphrey,
Yingzeng’shusband, maintaingn addressan the United Kingdom. [ECF 1-1 at 2]. This suggestghat
Yingzengis currently living in the United Kingdom, andnot the United States. Further, nowheralo
Plaintiffs allegethat Yingzenglives in theUnited Staes Plaintiffs’ failure to affirmatively pleadin their
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United Statesnor a“citizen[] or subject[] of aforeign state,” and,therefore,cannot sue or be
suedin federalcourtbasedon diversity jurisdiction. See Swiger v. AlleghenyEnergy,inc., 540
F.3d 179, 1843d Cir. 2008)(“An Americancitizen domiciled abroadwhile being acitizen of
the United Statesds, of course, notomiciledin a particularstate,andthereforesucha persorns
‘stateless’for purposes of diversity jurisdiction.”seealso Freidrich v. Davis 767 F.3d 374,
378 (3d Cir. 2014) (notingthat an American citizen domiciled in Germanyis “stateless”for
diversity purposeandcannot sue or bsuedin diversity).® For this additionalreasonPlaintiffs
cannotrely upondiversityjurisdictionto havetheir statelaw claimsadjudicatedn federalcourt

and,therefore Plaintiffs’ statelaw claims aredismissed®

CONCLUSION
For the reasonsstatedherein, Defendants’'motion to dismissis granted,and Plaintiffs’

complaintis dismissed. An Orderconsistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.

complaint, orevento statein thdar responsethat Yingzengresidedn the United StatespreventsPlaintiffs
from satisfyingtheir burdento establisithatdiversityjurisdictionexists.

19 The Third Circuit noted:

This conclusion,while troubling, is compelledby the languageof the statuteand by
precedenfrom both theSupremeCourt and oucircuit. We find this troublingbecauset
closesthe doors offederalcourtto a citizen of a Statewho wishesto sueanothercitizen
basedon diversity, asin this case.lt may be thatthis “statelessperson”doctrineis an
unintended consequence flowifrgm Congress’now possibly outdated assumptitbrat
U.S.citizensgenerallyresidein the United States.

Freidrich, 767F.3dat 378.

20 Becausehis Court lacksjurisdiction to hearPlaintiffs’ federaland statelaw claims, it doesnot

addresPefendantstemainingarguments.
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