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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVAMNI

PHILLIP WILKINS, a minor by his parent
and natural guardian Paula Wilkireg,al,

Plaintiffs, : CIVIL ACTION
: NO. 16-5926
V.
CITY OF PHILADELPHIA, et al,
Defendants
Jones, Il J. July 31, 2017
MEMORANDUM

Phillip Wilkins, an AfricanrAmericanminor, and his guardiaRaula Wilkins are suing
the City of Philadelphigand individual members of the police and firpalémentspursuant to
42 U.S.C. 88 1983, 1985(3), and 198§ alleged constitutional violations and related skate
claims® Primarily, Plaintiffscontendhat Defendants denieglhillip Wilkins emergency medical
care in partbecausef his racein violation of the substantive due process and equal protection
guarantees of the Fourteenth Amendment of the Co8stitution Defendantsnoved to dismiss
the Complainunder Federal Rul#2(b)(6). Because the Complaint has pleaded insufficient
facts to sustain any of the federal claims,rtiegionis grantedand the Complaint is dismissed in
its entiretywith leave to amend.

STANDARD OF REVIEW

In deciding a Rule 12(b)(6) motion, courts must “accept all factual allegasansea
construe the complaint in the light most favorable to the plaintiff, and determinleexhender
any reasonable reading of the complaint, the plaintiff may be entitled to’rddieilips v.

County of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (internal quotation marks and citation

omitted). Nevertheless|tlhreadbare recitals of the elements of a cause of action, supported by

! Plaintiff's first name is spelled as both “Philip” and “Phillip” in his pleaginThis memoranduadoptsthe
spelling used in th€omplaints caption
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mere conclusory statements, do not suffidégwler v. UPMC Shadysid&78 F.3d 203, 210 (3d
Cir. 2009) (quotindAshcroft v. Igbal556 U.S. 662, 678 (2009)).

This standard, which applies to all civil cases, “asks for more than a shdbilipptsat
a defendant has acted unlawfullyigbal, 556 U.S. at 678. “[A]ll civil complaints must now set
out sufficient factual matter to show that the claim is facially plausititewler, 578 F.3d at
210 (internal quotation marks omittedA claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetethezaaht is liable
for the misconduct alleged.Igbal, 556 U.S. at 678 (citinBell Atlantic Corp. v. TwombJ\650
U.S. 544, 556 (2007)).

FACTUAL ALLEGATIONS

On the Fourth of Julgf 2015,Phillip Wilkins, an AfricanAmericanteenagergrabbed
an ignited “Roman Candle type sparkl&édm a young boy on aidewalkaround Third and
Nedro Avenue in North Philadelphia, a predominaAfiycan-Americanneighborhood. Compl.
1 1, 8, 11-13, 26.The fireworkexplodedpartially severing Wilkinsright hand. Id. at  13.
Wilkins and a friend rushed to a nearby neighbor’s home for helpVékahs receiveda towel
to wrap the injury.ld. at 14 Wilkins’ friend used his belt to create a tourniquiet.

Responding to a 911 caPhiladelphia Police OfficeldlichaelKilroy and JoseplReiber
two of the defendants, arrived at the scene around 10w6Ig. atf 15, 16, 22.After they
arrived theyallegedly refusedo transport Wilkins to anedical facility, saidhey were not
responsible for higare and“abandoned” him on the sidewalld. at{ 16. Kilroy and Reiber
prepared an incident report declarigkins “uncoopeative’” Id. aty 22

Firefighter Saleem Sanderschhieutenant Bernard P. Gilliamalso cedefendants,

arrived shortly after Kilroy and Reibeogether, théindividual Defendants”).ld. at 1 20, 21.

2The Complaint's paragraphs arésnumberegbut hecitationsherein reflect the correctedimbering
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Allegedly, Sanders and Gilliam algefusedto administeemergency ca a providemedical
transporationto Wilkins. Id. atf 21 A reportprepared by Sandemsnd approved billiam,
stated “Person went POV, which stands farivately owned vehiclé. Id. at  20.

The same neighbor who gave Wilkins the towel to wrap his hbsadirove him to
Albert Einsten MedicalCenter Id. at{ 17. Wilkins was later tansferred to St. Christopher’s
hospital. Id. at{ 18. Doctorsinitially expected to amputate Wilkingand, butthey were able to
salvage'what was leftof it in surgery Id. Wilkins spent aveek in the bspitaland required at
least two additional surgeriesd. atq{ 18, 19.

Plaintiffs believethatthe Individual @efendantstonduct, as well ahe City of
Philadelphias failure toproperly train and superviseemberf the police and fire departments,
“was motivated, in @rt, by racial bias and animusld. at{ 28. He allegeghe City maintains
“an official policy which has encouraged, toleratedified, axd been deliberately indifferénto
several patterns, practices, and customs ¢ahatd the deprivation of honstitutional rights.ld.
atq1 24, 28.

To vindicate those rights, Plaintiféssert four counts: one against the City and three
against the Individual Defendants in their personal capacity. Countl@imes the City is liable
for the Individual Defendants’ begedly unconstitutional actdd. atf 34 Count Two alleges
violations of section 1983 arising from the alleged deprivation of Wilkdasstitutional rights.
Id. at 35. Count Threelaimsviolations of section 198&arising froman alleged conspiracy
amongthe Individual Defendants to deprive him of those rights.at 38 And Count Four
alleges violations of section 1986, arising from the Individual Defendants’ dlfatyere to

prevent the section 1985 conspiradg. at | 4Q



DISCUSSION

The Complaint lacks sufficient factual allegations to statefeggral claims against
Defendants and is therefore dismissed with leave to amend.
l. The Complaint Fails to State a $ction 1983 Claim

The analysis begins with the gravamen of@oenplaint: the section983 clains. To
state a claim undehis statuteaplaintiff mustestablishthat a person acting under the color of
state law depried him of a constitutional or federal statutory rightorrow v. Balaski 719 F.3d
160, 165-66 (3d Cir. 2013¢n bancYMcKee, C.J.).Plaintiffs claim Defendantsleprived
Wilkins of his due process right to bree from statecreated danger, ards equal protection
right tobe free from rac®ased discrimination in the provisionrekcue servicesinder the
Fourteenth AmendmenteePIs.” Resp. 13, ECF No. Each claim is addressaaturn.

A. Wilkins’ Due Process Claim Is Insufficiently Pleaded

The Due Process Clauséthe Fourteenth Amendmeednfers*no affirmative right to
governmental aid, even where such aid magdmessary to secure life, liberty, or property
interests ofvhich the government itself may not deprive the individu@léShaney v.
Winnebago Cty. Dep’t of Soc. Servi89 U.S. 189, 196 (1989) (concluding that the state was not
constitutionally obligated to protect a child from his abusive fathdfthé Due Process Clause
does not require the State to provide its citizens with particular protectiveeseiit follows that
the State cannot be held liable under the Clause for injuries that could have dxéehhad it
chosen to provide” those services, includiagcue servicesBrown v. Commonwealth of
Pennsylvania318 F.3d 473, 477 (3d Cir. 2003) (quotibgShaney489 U.S. at 196-97).

An exception to this general rule appli@ghen the state, through its affirmative conduct,

creates or enhances a danfpr the individual. Id. at 478 (citingDeShaney489 U.S. at 201).



Forthis“statecreated dangeexceptionto apply a plaintiff mustshow,inter alia, that ‘a state
actoraffirmativelyused his or her authority away that created a dangethecitizen or that
rendered the citizen more vulnerable to danger than had the stattatbat alf. Bright v.
Westmoreland Cty443 F.3d 276, 281 (3d Cir. 2006) (emphasis added).

To give rise to statereated dangethe requisite affirmativactsmust impose limits on
anindividual’'s ability to care for him or herselfr access outside suppoB&ee, e.gBrown, 318
F.3d at 48Xholding that delayed rescue services, without more, did not constitute deprivation of
liberty under Due Process clausBadway v. City of Phila415 F. App’x 420, 421 (3d Cir.
2011) 6ame; Perez v. City of Phila.701 F. Supp. 2d 658, 670 (E.D. Pa. 2Qdmissing
statecreated danger claim arising from flawed 911 response because plaintift tidlege a
physical interaction with the state that limited her freedom of actitdaijiey v. Northumberland
Cty., No. 13ev-00379, 2014 U.S. Dist. LEXIS 32866, at *12-13 (M.D. Pa. Jan. 22, 2014)
(holding that eliance on delayed rescue servidssitself,did not limit the decedent’s or her
family’s ability to pursue other optiop<f. Rivas v. City of Passai865 F. 3d 181, 196 (3d Cir.
2004) (finding adeque statecreated danger claim where emergency responders let police
officers takeover theaccidentscene andestrain the patre face down on a stretcher, causihg
patient to suffocate and die).

In contrastthe Complaint recites a litany of refusals, but fails to allegeaéfirynative
acts. It alleges, for example, that Kilroy and Reiber “refused to transporKigito a hospital
or other medical facility.Compl. I 16.Sanders and Gilliaralso “refused emergency care” and
transportation services to Wilkingd. at{ 21. AndDefendants “did nothing to facilitdte
Wilkins’ transportation to anedical facility. Id. at{ 21 Theseomissionsarenot affirmative

actsand cannot give rise tostae-created danger claitvecause, as cases liBeownmake clear,



the state has nmonstitutionalbligationto provide rescue services in the first plaGa8 F.3d at
481. Astatecreated danger claim based on a refusal to provide emergency sewvaes,
misplaced reliance on rescue serviakme, would Swallowtherule.” Morrow, 719 F.3d at
178.

Plaintiffs unsuccessfullattemptto reframethe respondergonduct as affirmative acts
The Complaintlleges thatthe Individual Defendants “abandoned” him on the sidewalk and
“deliberately[left] Mr. Wilkins bleeding out on the pavemén®Is.” Resp. at 11But “merely
restating the Defendantsiaction as an affirmative failure to act does not alter the passive nature
of the alleged cond,” especially where the state actors did not create the original danger that
injured the plaintiff. Morrow, 719 F.3d at179.

Plaintiffsrely onKneipp v. Tedde©5 F.3d 1199 (3d Cir. 199@) argue thateven
though Qefendantsdid not create theondition” that led to Wilkin’anjury, theystill rendered
him more vulnerable to harnPls.” Resp. at 12In Kneipp police officers detained a couple,
Joseph and Samantha, on a public street following a public disturbance call. 95 F.3d at 1201.
Samatha was so intoxicated that she smelled of urine and could not walk without assistance
During the course of the roadside detention dtfieers allowed Joseph to walk home alone to
relieve a babysitterThe officers detained Samantha further, however|aadsent her off on
her own. Id. at 1202. On her way home, Samantha fell to the bottom of an embankment,
suffering hypothermia and permanent brain damadeat 1203. In reversing summary
judgment for the state, thiéneippcourt foundthat the policdhadaffirmatively created a
dangerous situation that made Samantha more vulnerable to harm than had they not intervened.
Id. at 1209. But the Third Circuithas since clarifiethat, inKneipp it was the police officers’

affirmativeacs of “intervening, detaining, and then releasiBgimanthanto the night—thereby



cutting her off from assistance and exposing her to new dartgateenstiuted the state
created dangerBrown, 456 F. App’x at 2.

Here,the IndividualDefendants did not keep anyone else from helping WilKiresthe
contrary, Plaintiffs’ own pleadingshow that Wilkingdid receive car@otwithstandinghe
Individual Defendants’ alleged inaction: Wilkins received help from his friend agthine,
accepted a ride t@ hospital in a private vehicle, and obtained médreatment from two
hospitals. Compl.f14, 17, 18.Moreover, Defendantdid not send Wilkins “straight to the
clutches” of some danger, “as the officers did when they sent Kneipp into the coldinight
Brown 456F. App’x at 92 Plaintiff argueghat the Defendantsengaged'Wilkins after
responding to the 911 calPIs’ Reply at 1113. Butthe Complaint does not allefgcts that
show how, or for how lond)efendants “engaged” hiso as to infer that they imposad
restraint on higsbility to receive more immediate caréhe only inference arising from the facts
as plededis thatthe IndividualDefendants arrived on the scene and did nothinghe
Complaint does not state a due proazasn.

B. The Complaint Does Not Set out an Equal Protection Claim

Although the Constitution does not guarantee protestveicesequal potectiondoes
entitle Wilkinsto receive whatever services @y provides on the same terms as his
neighbors, without distinctions based on ... skin col@urnettv. Springfield Twp.No. 13-
1646, 2014J.S.Dist. LEXIS 92216, at *10 (E.D. Pa. July 8, 20Y®estrgo, J.)(citing
DeShaney489 U.S. 189, 197 n. 3 (“The State may not, of course, selectively deny its protective
services to certain disfavored minorities without violating the Equal ProtedaniseC"));see
also Estate of Macias v. Ihd219 F.3d 1018, 1028 (9th Cir. 2000) (“There is a constitutional

right ... to have police services administered in a nondiscriminatory manikéatyon v. City of



Kansas City857 F.2d 690, 694 (10th Cir. 1988) (if the state proviletective services|t is
prohibited from irrational discriminatiom iproviding such protection.”).

The Complaint as pleaded, however, does not support an equal protectionT@daim.
survive a 12(b)(6) motion, amplaint must allege facts to establibhat the plaintiff § “(1) a
member of grotected class; (2) similarbituated to members of an unprotected class; and (3)
treated differently from members of the unprotected clas®aVen v. City of PhilaNo. 15-
4146, 2016 U.S. Dist. LEXIS 9274, at *16-17 (E.D. Pa. Jan. 26, 2016) (quartem v. Chester
Upland Sch. Dist 89 F. Supp. 3d 682, 693 (E.D. Pa. 204%)d sub nomA.G. v. Chester
Upland Sch. Dist 655 FedApp'x. 125 (3d Cir. 2016) (citations omitted)An equal potection
claimmust also allegthe existencef “purposeful discrimination.”Blunt v. Lower Merion Sch.
Dist., 767 F.3d 247, 273 (3d Cir. 2014). Purposeful discriminagquoiresfacts showing a
discriminatory state of mindlgbal, 556 U.S. at 680-83. “Allegations about other petpl
mental states are conclusory unless they are linked to facts from whicletrantenental state
might be inferred. Burnett 2014LEXIS 92216, at *1§citing Twombly 550 U.S. at 554-55).

Defendants do not dispute th&ilkins, an AfricarAmericanminor,is a member of a
protected classimilarly situated to mbers of an unprotected class. Wilkins’ equal protection
claim fails, however, because édeges no fact establistthat he was treated differently or
that he was treated differenthgcause olis race The Complaintmerelystates, in a conclusory
mannerthatthe IndividualDefendantsactions and th€ity’s failure to “properly train and
supervise the activities of the individual police officers and fire departmemibergwere]
motivated, in grt, by racial bias ananimus.” Compl{28. This is not enoughSeeBurnett

2014LEXIS 92216, at *18dismissing discrimination claim becausamplaint did not “contain



any factual allegation sufficient to plausibly suggest petitioners’ discrinmnatate of mind”)
(quotinglgbal, 556 U.S. at 680-83).

Plaintiffs mayvery well be rightthat Defendantsnight have responded differently had
the incident occurred iamore affluentwhite neighborhoodPls.” Respat10. But that
statemenis speculativeand conclusory unless supportedfagtual allegations in th€omplaint.
SeeBurnett 2014LEXIS 92216, at *20 (“A hypothetical, regardless of its accuracy, is not a fact
sufficient to support a legal claim.”Wilkins urges this Court ttlook at the prevalence of
violence and misfortune suffered by black men at the hands of law enforcemaatspifii this
country today.” Pls.” Resp. at 10But Defendants’ intent cannot be inferrealelyon the basis
of generalizations about the stafaelations between African Americaasad the police,
especially sincéhe Complaint does natlegeany factsabout those relations in Philadelphla.
short,Plaintiffs fail to allege sufficient facts thhudge| their claims across the line from
conceivable to plausible.Burnett 2014LEXIS 92216, at *21 (quotingwombly 550 U.S. at
547).

I. The Complaint’s Allegations Do Not ImplicateMunicipal Liability

Because Plaintiffs did not sufficiently allega underlying constitutional violatipthere
can be no municipal liabilityRegardlesghat claimalsofails on other grounds.

To implicate municipal liabilityundersection1983, a plaintiff must demonstrate that the
municipality, through a policy or custom, caused the ctuistinal violation. Knellinger v. York
St. Prop. Dev., LP57 F. Supp. 3d 462, 471 (E.D. Pa. 204)n(g Monell v. N.Y. City Dep'of
Soc. Servs436 U.S. 658, 690-91 (1978¥eeLosch v. Borough of Parkesbuifga., 736 F.2d
903, 910 (3d Cir. 1984)Policy emerges whean authorizedlecisionmakerissues an official

proclamation, policy or edict.Knellinger, 57 F. Supp. 3dt471. “A course of conduct is



considered a custom when, though not authorizddvayofficials’ practices are so permanent
and weltsettled as to virtually constitute lawld. at 471-72.

Failure to traircan bea policy or custontriggeringmunicipalliability, if such failure
demonstrates deliberate indifference todbestitutional rightsof persons with whom those
empoyees will come into contact. Thomas v. Cumberland Cty49 F.3d 217, 222 (3d Cir.
2014)(citing Carter v. City of Phila.181 F.3d 339, 357 (3d Cir.1999) (quoti@dy of Canton,
Ohio v. Harris,489 U.S. 378, 388 (1989)A failure to train evinces deliberate indifferericie
in light of the duties assigned to specific officers or employees the neexbife or different
training is so obvious, and the inadequacy so likely to result in the violation of constitutiona
rights, that the policymakers of the city can reasonably be said to have beenatigly
indifferent to the need.City of Canton489 U.S. a890.

Wilkins fails to allege that the City has a policy or custom vi@ated his constitutional
rights The Gmplant simply assertghat the City maintain&an official policy” that has
“encouraged, tolerated, ratified, and been deliberately indifferent” to the nemdrf@or
different training, supervision, and investigation of its emergency respomsedures. Compl.
24. This bald assertioapsensupportingfactualallegationan the Complaint, desnot
sufficiently establish a policy or custom. Ther@plaint also lacks any factual allegations
regarding training or supervision of the City’'s emergency responders, onlysanycstatements
that the failure to train caused thkegedconstitutional deprivation. Further, even if a policy or
cusbmweresufficiently pleadedPlaintiffs fail to single outr decisionmakeresponsible for the
allegedly unconstitutional policy.

Plaintiffs arguehat the City, througheports createdfter the incident, was on notice of

the deficiencies in itpolicies and “did nothing to better train” its agents to presenitiar
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incidents. PI's Resp. at 14-16lowever thoseallegations, ‘at mos$, show the City’s inaction in
one instance, which definitionally does not constitute a custom or pokayellinger,57 F.
Supp. 3d at 47Zx{ting Groman v. Twp. of Manalapad7 F.3d 628, 637 (3d Cir.1995)). The
Complaint does not state a claim for municipal liability under section 1983.

1. The Section 198%3) Claims Do Not Survive a 12(b)(6) Motion

Claims under section 1969 arealso insufficiently pleadedTo state a claim for the
violation ofthat statute, a plaintiff must allege facts that plaushiyw:

(1) a conspiracy; (2) for the purpose of depriving, either directly or

indirectly, any person or clasé persons of the equal protection of

the laws, or of equal privileges and immunities under the laws; and

(3) an act in furtherance of the cpiracy; (4) whereby a person is

injured in his person or progg or deprived of any right or

privilege of a cizen of the United States.
Farber v. City of Patersqrd40 F.3d 131, 134 (3d Cir.2006) (quotidgited Bhd. of Carpenters
& Joiners v. Scott463 U.S. 825, 828-29 (1983)). To show a conspiracgpomplaint must
allege specific facts suggesting there wasudual understanding among the conspirators to take
actions directed toward an unconstitutional endlultman v. PadgetiNo. 03-3261, 2003 U.S.
Dist. LEXIS 18119, at *14 (E.D. Pa. Sep. 9, 2003).

Plaintiffs have not pleaaa conspiracy.The Gomplaintmerely avers that “Kilroy,
Reiber, Sanders and Gilliam, by their conduct have conspired to interfere Mkth’g/Civil
Rights[sic].” Comp.{ 37 Plaintiffs argughatKilroy’s and Reibées refusal to transport
Wilkins to the hospital, and their decision to abandon him on the sidewalk, are sufficieoivto s
a conspiracy under Section 1985(®)s’ Resp.at 13-15. But thdacts allegedlo not give rise
to the inference that Defendamémched a “mutual understandirtg’deprive Wilkins of his

constitutional rightsonly that they individually refused to care for him. FurthermBlaintiffs’

failure to allege facts giving rise to arference of discrimiatory animuslso defeats the
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conspiracy claim SeeAultman 2003 U.S. Dist. LEXIS 18119, at *14Plaintiff[s] must also
allege specifidacts showing invidious, purposeful, and intentional discriminddigrelying on
Robinson v. McCorklel62 F.2d 111, 113 (3d Cir.1972).

Plaintiffs have nostatal a claim undesection 1985(3).
V. The Complaint Lacks Allegations to Support a Section 19861&m

BecausdPlaintiffs failed to adequately plead a claimder section 198%he sectiori986
claim necessarily fallsClark v.Clabaugh 20 F.3d 1290, 1295 (3d Cir. 1994) (holding that
recovery under section 198équires a predicatgolation of section 1985
V. Pendent State Law Claims

Plaintiffs’ statelaw negligence claimderive from the sam#&ucleus of operative fatt
as hisfederal claims; hence, they grart of the same case or controversy as the claims over
which this Court has original jurisdictiorseeShaffer v. Bd. of Sch. Directors of Albert Gallatin
Area Sch. Dist.730 F.2d 910, 911 (3d Cir. 1984) (quotldgited Mine Workers of America v.
Gibbs 383 U.S. 715, 725 (1966)). Howeveechuse this Court is dismissinthe federal claims
without prejudice, and because neither partyltréefed the related state clant is more
efficient to decline supplemental jurisdictiomerthe state claimat this time.Seed. (courts
must weigh‘considerations of judicial economy, convenience and fairness to [the] litigants”
deciding whether to assumeisdictionover pendent state claijn@uotingUnited Mine
Workers 383 U.S. at 726ee alsd-igueroa v. Buccaneer Hotel Ind.88 F.3d 172, 181 (3d
Cir. 1999) (a district court may decline supplemental jurisdiction mlated state claisif it
“has dismissed all claims over which it has original jurisdictjorAccordingly, thestae law

claims arealsodismissedvithout prejudice.
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CONCLUSION
The Gmplaint is dismissed in its entirefyr failure to sufficiently allege any federal
claim. Because allowing a curative amendment would not necessafiljilleeor inequitable,

Plaintiffs aregranted leave to amen&eeAlston v. Parker363 F.3d 229, 235 (3d Cir. 2004).

BY THE COURT:

/s/ C. Darnell Jones, Il
C.Darnell Jonesll J.
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