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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ADMIRAL INSURANCE COMPANY
Plaintiff,

V.

ROBERT STRAUSSEMILY STRAUSS,
EILEEN WALKER, SEAN F. BOGLE, : CIVIL ACTION
asPersonal Representativé the NO. 16-6223
Estate & Calvon Asiaya Williams,
DeceasedSEAN F. BOGLEas
Plenary Guardian of the Person
and Property 6C.W. aMinor; and
FOSTER PARENTS OF THE DEVEREUX
FOUNDATION
Defendants.

Jones, Il J. September 202017

MEMORANDUM

l. Introduction
Plaintiff brings the aboveaptionedaction seeking a declaratiahat it is not equired to
defend or indemnify Bfendants againgite underlying wrongful death sdiPlaintiff amended
its original @mplaint andDefendant:iow move to dismissamefor lack of personal
jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(2). For the reasdogisbelow,
Defendant’'s Motn shall be granted.
I. Background
Plaintiff alleges thatw February 16, 201%he Florida Department of Children and

Families (“DCF), at the direction of The Devereux Foundation, (hDevereux”), placed

! Bogle v. Moran et alNo. 05-2015cA-034552 (Fla. Cir. Ct. filed July 15, 2015).
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Calvon Asiayalilliams and his identical twin brother C.W., anfoster home in Palm Bay,
Florida. (Am. Compl. Ex. A, 1 1P The foster home wamsvned by Kevin Moran and Julie
Moran. (Am. ComplEx. A, § 19.)The brothers wersltimatelyplaced with foster parentaitly
StrausgE. Strauss)Rolert Straus¢R. Strauss)and EileetWalker (E. Walker). (Am. Compl.
Ex. A, 1 21.)OnMarch8, 2015, Calvon Asiaya Williams and his brother CW&reswinging
on a rope that had “a noose-like loop at the end,” outside their home. (Am. Gompl. 27.)
While doing so, Calvois neck became entangled in the loop of the rtdprebycausing his
death by asphyxiation. (Am. Comgx. A, 11 24-26.) The foster parents, due to their
“infirmities,” were unable to help &.W. attempéedto extricate his brother from the rope and
perform CPR on him. (Am. Comx. A, 1 28.)

Sean Bogle, the Personal Representative of stegd-of Calvon Asiaya Williamasnd the
guardian of the Person and Property of Cféd suitin Floridastate couragainst E. Strauss,
R. Strauss, anB. Walker(among other defendanfsillegingwrongful death and negligence
against each foster pargm. Compl.Ex. A.) After initiation of this action, E. Strauss, R.
Strauss, an&. Walker requested a defense and indemnity from Admiral Insurance Company
(“Admiral™) against the underlying wrongful death suit, under a policy issued to the “Foster
Parents othe Devereux Foundation.” (Am. Comglx. D, Bates No. 000192; Am. Comjix.

E, Bates No. 000202Admiral now seeks aeclaratory judgment from thiso@rt, relieving

2 The other named defendants in the Florida suit are Impdmeer a Floridanotfor-profit
corporation, The Devereux Foundation, Inc., a foreignfameprofit corporation, Community
Based Care of Brevard, Inc., a Florida fantprofit corporation, and Florida Department of
Children and Family Services, an agency of the state of Florida. None of thesdadéfare
named in the present suit.



them of the responsibility to defend and ind&@ynR. Straussg. Strauss, anl. Walker (Am.
Compl. 7 1.}
II. Standard of Review

A. 12(b)(2) Motion to Dismiss for Lack of Personalurisdiction

Pursuant to Federal Rule of Civil Procedure 12(b)(2), a defent@ntnove to dismiss a
claim for lack of personal jurisdictio®nce a defendant has raised this jurisdictional defense,
the burden shifts to the plaintiff present prima facie casestablishingurisdictionover the
non-resident defendants in the foruRinker v. Roche Holdings Ltd292 F.3d 361, 368 (3d Cir.
2002); gealso Miller Yacht Sales, Inc., v. Smi884 F.3d 93, 97 (3d Cir. 2004) (“[\Wén the
court does not hold avidentiary hearingn the motion to dismiss, the plaintiff need only
establish a prima facie case ofgmnal jurisdiction.”). A plaintiff has the burden to show “with
reasonable particularity” enough contact between tfendant and the forum to support the
exercise of personal jurisdiction by the forum stitellon Bank v. Farinp960 F.2d 1217, 1223
(3d Cir. 1992) seealso Action Mfg. Co. v. Simon Wrecking G¥5 F. Supp. 2d 411, 418 (E.D.
Pa. 2005) (Ih order to estblish a prima faciease, the plaintiff must present specific facts that
would allow the court to exercise jurisdiction over the defendant.”)

In determining the existence oégsonal jurisdiction, courtsnust accept all of the
plaintiff's allegations as true and construe disputed facts in favor of the fblaiftinker, 292
F.3d at 368 Once theplaintiffs’ “allegations are contdacted by an opposing affidavit . [they]
must present similar evidence in support of personal jurisdictiome Chocolate Confectionary
Antitrust Litig, 602 F. Supp. 2d 538, 556 (M.D. Pa. 200B).counter opposing affidavits,

“[p]laintiffs may not repose upon their pleadings in tmanner. Rathethey must counter

® Emily Strauss passed away on January 13, 2017. (Defs.” Mot. d3i8m)i



defendants’ affidavits with contrary evidence in support of purposeful availoresdi¢tion”

Id. at 559. To that end, “[t]he plaintiff must respond to the defetislmotion with “actual
proofs”; “affidavits which parrot and do no more than restate [the] plaintiff's sibega . . do
not end the inquiry.Lionti v. Dipna, Inc, Civ. No. 17-1678, 2017 U.S. Dist. LEXIS 98956,
*3-4 (E.D. Pa. June 27, 2017) (quotihigne Share Vacation Club v. Atl. Resorts,. LT85 F.2d
61, 66, n.9 (3d Cir. 19843gee alsd_ehigh Gas Wholesale, LLC v. LAP Petro., LIG3/. No. 14-
5536, 2015 U.S. Dist. LEXIS 36569, at *5 (E.D. Pa. Mar. 23, 20 aintiff carries the burden
to prove personal jurisdiction usingffidavits orother competent evidencg.{(quoting Metcalfe
v. Renaissance Marine, InG66 F.3d 324, 330 (3d Cir. 2009)) re Chocolate Confectionary
602 F. Supp. 2d at 53%7 (a plaintiff muspresent contrary evidence in the form of “actual
proofs[.]").

Personal jurisdiction may be general or specific. To establish personal jioisdictr a
defendant, @ourt must first apply the relevant state leargn statute to determine ifnitay
exercisgoersonal jurisdiction; then, the court must determine if that jurisdiction violates the Du
Process Clause of the ConstitutiO Indus. v Kiekert AG 155 F.3d 254, 258-59 (3d Cir.
1998). Pennsylvania’s long-arm statute provides that a court may exercizeap@rasdiction
over a norresident “to the fulleséxtent allowed under the Constitution of the United States and
may be based on the most minimum contact with this Commonwealth allowed under the
Constitution of the United States.” 42 Pa. Cons. Stat. 8§ 5322(b) (2017). The Due Ptagsss C
of the 14" Amendment requires@urt toask “whether ‘the quality and nature of the
defendant activity is such that it is reasonable and fair to require [that it] conduct [feshske

in that state.”Time Sharg735 F.2dat 63 (internal citations omittedemghasis inoriginal).



General personal jurisdiction exists when a foreign party maintains “continuous and
systematic” contacts with a state and may be sued in that state on anywtianeas specific
personal jurisdiction over a defendant exists when a plaintiff's suit isddtatr arises out of a
defendant’s contacts with the staReassure Am. Life Ins. Co. v. Midwest Res., I&1 F.

Supp. 2d 346, 353 (E.D. Pa. 2010ernal citations omitted)To establish specific personal
jurisdiction, a plaintiff must show the defendant has “minimum contacts’ witlfotioen.” IMO,

155 F. 3d at 259 (internal citations omitted). To fulfill this standard, “the defendant mast ha
purposefullydirected[its] activities at the forum.Reassure/21 F. Supp. 2d at 353 (internal
citations omitted) This standard provides that a defendant will not be subject to a suit resulting
from “random,’ ‘fortuitous,’ or ‘attenuated’ contacts . . . or the ‘unilateral activity of another
party’.” Id. (internal citations omittedHowever, personal jurisdiction cannot be avoidexdply
because “the defendant did not physically enter the forum SBategér King Corp. v.
Rudzewicz471 U.S. 462, 476 (1985

Once a court finds that a defendaatlestablished minimum contacts with a forum, it
must determine “whetheéhe assertion of personal jurisdiction would comport with ‘fair play and
substantial justice.’Burger King,471 U.S. at 476 (quotingt’l ShoeCo. v. Wash.326 U.S.

310, 320 (1945)). To contradict this finding, a defendant must demonstrate that exercising
jurisdiction would be “unreasonable” when weighing certain fact&sassure721 F. Supp. 2d

at 356 (quotingBurger King 471 U.S. at 476-77).

* These factors are:the burden on the defendanthé forum State's interest in adjudicating the
dispute,’ the plaintiff's interest in obtainingpavenient and effective relieftHe interstate

judicial system’s interest in obtaining the most effitieesolution of controversies,” and the
‘shared interest of the several States in furthering fundamental substatiaepoicies.”
Reassure721 F. Supp. 2d at 356 (citations omitted).



IV. Discussion
A. Plaintiff Has Failed to Make a Prima Facie Showingfd”ersonal
Jurisdiction Over DefendantsR. Straussand E. Walker in the
Commonwealth of Pennsylvania

Plaintiff has failed to establighersonal jurisdiction ovehe Defendants Pennsylvania
becausét fails to allegeor demonstrate that Defendants purpa$g availed themselvesf the
forum sufficiently to fulfill the minimum contacts analysis.

Plaintiff contends personal jurisdiction exists becdbskendants requested coverage
under insurance policies issued to a named insured allegedly domiciled in Pennsyidania
subject to interpretation under Pennsylvania laveupport of this argument, Plaintiff submits
that Defendants initiateda@ntractual relationship with a Pennsylvania domiciled company, and
that this contract included Pennsylvasj@ecific endorsementsubjecting it to interpretation
under Pennsylvania lawlowever,a plaintiff isrequired to produce evidence that “by emgri
into [a] contract[a] particular defendant could foresee impact within Pennsylvanhimé
Share 735 F.2dat 6566. The Time Shareourtheldthe plaintiff's affidavit “consist[ed] merely
of a recitation of unilateral activity on its part, which is insufficient to establisimmam
contacts,” and thaallegations .. . without factual content will not end the inquirid’ at62-63,
65-66. Thatcourtfurtherdetermined a Pennsylvania choice of law provision in the contract was
not enough on its own to “vest jurisdiction” owaedefendantslid. at 6566. For these reasons,

it was ultimately concluded th#te plaintiff in Time Shardailed to prove the defendant had

minimum contacts with the statd. at 6566.



1. Plaintiff Fails to Prove DefendantsPurposelyAvailed
Themselves of the Forum

Admiral fails to show Defendants purposely availed themselves of the forunvéoake
reasons: it does nestablishthe existence and location of the named insured (“FostertBarfen
the Devereux Foundation)t does not show Defendaritstiated theinsurance contractnder
which they filed a claim for a defense and indemratyd, it does not sholefendants
othemwise performed actiorsstablising minimum contactsn Pennsylvania.

Admiral’'s Amended ©@mplaint alleges thaiersonal jurisdiction over each defendant (R.
Strauss, E. Strauss, aBdWalke) is appropriatdéoecause they requestadefense and
indemnity under policies that were issued to the named insured, “The Fostes Batbat
Devereux Foundatior>’(Am. Compl.§ 8) The Amended 6mplaint names the “Foster Parents
of the Devereux Foundation” as an interested but not necgssayyin the litigation, and alleges
said entity $ a citizen of Pennsylvania with a principal place of business at 2012 Reicaiss
Blvd., King of Prussia, Pennsylvani@m. Compl.{ 7.)

In its Brief in Opposition tothe instant Mtion, Plaintiff similarly claimsR. Strauss and
E. Walkerhave minimum contacts with Pennsylvania because they “initiated a contractual
relationship. . . when they sought defense and indemnity for the lawsuit.” (Pl.’s BrTh2y

note, “therds no dispute that the policies wereuied to a Pennsylvania entity .the ‘Foster

® Plaintiff's submissions include several different spellingthefnameDevereux,”including
“Deveraux” (Am. Compl. §1 7, 10, 2@nd “Deveredu(Am. Compl.,Ex. B, Bates No. 000104
The proper spelling as indicated in the declaration of Stephen B. Nolan, the Seaior Vic
President, General Counsel, and Secretatlygdevereux Foundation, is, “the Devereux
Foundation d/b/a Devereux Advanced Behavioral Healefs.” Mot Dismiss, Ex. B, Nolan
Decl. f 1-2.)



Parerts’ of the ‘Devereux Foundati&n® and the insurance contracts listed the insuradisess
as within PennsylvanigPl.’s Br. 11.) Further, Raintiff states thatit was [their] understanding
that the insured was located in Pgylmania,”as reflected on thedficies Declarations Pages.
(Pl.’s Br. 11) (emphasis added).astly, based on Plaintiff's aforementioned “understandiig,”
believed the Policies would be subject to and controlled by Pennsylvanidlas/Bf.12.)
Thus,because Defendants “deliberately and intentionally initfeaadngoingcontractual
relationship in Pennsylvania, Plaintiff concludiesy purposely directed their activities to
Pennsylvania.Rl.’s Br.12-13.) Therefore, it is Admiral’s position th#teyfiled the instant
lawsuitin response to &fendants’ request for coveragmder Pennsylvania based Policies.”
(Pl’s Br.13.)
a. Plaintiff Fails To Show ‘Foster Parentsof The
Devereux Foundation” is a Pennsylvani&ntity
Capable d Being Suedor Conferring Jurisdiction

The named insured’s Pennsylvania residence is the keystoferaiffs argument.
Plaintiff argues thabecause the purporteldmicile of “Foster Parents of the Devereux
Foundation” is PennsylvaniBefendard’ request focoverageaunder the policies issued to this
named insuredstablishepersonal jurisdiction over Defendants in Pennsylvania. (Am. Compl. |
8.)

Despite Plaintiffs repeated allegations thaissued a policy to a Pennsylvania based
entity,® Plaintiff has not shown through affidavit or other sworn evidence that the named insured

is a Pennsylvania entity, or exists within the st@é's Br.2-3, 7, 11, 16.)Contrary to

® « Foster Parents’ of the ‘Devereux Foundation™ is a different constructidreafamed
insured originally usetly Plaintiff. Inits Amended Complaint,|&ntiff refersto the named
insured “Foster Parents of the Devereux Foundation” as one named entity.

" SeeDeclarations Page Am. Compl. Ex. B, Bates No. 000032; Am. Compl. ExBétes No.
000112.

® SegPl.’s Br.2-3, 7, 11, 16.



Plaintiff's repeated statements, Defendaftarply refutehe location and nature of this entity.
In the Nolan DeclaratioghMr. Nolanattests that after conducting researchfduad no entity
namedthe “Foster Parents of the Devereux Foundation” that is affiliated with Devareler
the laws ofPennsylvania.efs! Mot. Dismiss Ex. BNolan Decl.y 4) He concludeshat “the
‘Foster Parents of the Devereux Foundation’ is not an entity known to, affiliated with, or
sanctioned by Devereux(Defs! Mot. Dismiss Ex. B, Nolan Decf] 5)

In responséo this DeclaratiopPlaintiff assertsitumerougimes that the policies were issued
to a Pennsylvania entity,andchanged theomenclature of the named insufesm the “Foster
Parents of the Devereux Foundatioto, “the ‘Foster Pardgr’ of the ‘Devereux Foundatidh.
(Pl’s Br.11). Asrecognizedn Time Sharg“allegations . . . without factual content will not end
the inquiry” into personal jurisdiction. ThuBlaintiff's statementthat this entity exists in
Pennsylvania, withoutnyother proof, will not support a finding of personal jurisdictids.
stated above, in deciding a 12(b)(2) motion, thesi€ must construe Plaintiff's facts as true.
However, courts are free to revisit faatkeged insupportof jurisdiction if these facts are
disputedAetng 129 F. Supp. 3d at 18The above assertions regarding the location and nature
of the “Foster Parents of the Devereux Foundation” are clearly disputed &ydaets and thus
are eligible to be reevaluated by the court.

Moreover, lasedon the standard for a 12(b)(2) motias set fortrabove Plaintiff cannot
“repose on their pleadings” to survive this motibmre Chocolate Confectionarg02 F. Supp.
2d at538 Instead, Wwena defendant raisea jurisdictional defensa,plaintiff must counter

opposing affidavits with similar proof in the form of “sworn affidavits or ott@npetent

® Stephen Nolan, having served as Senior Vice President, General Counsel, aady3ecret
Devereux, makes this declaration in his capacity as Secretary to the corporatio
19 see sipranote 7.



evidence Metcalfe 566 F.3d at 330Plaintiff hereinhasnot done thisThe affidavit Paintiff
produces in response Defendants’ Mtion states that it was “Admiral’s understanding” that the
named insured was located in Pennsylvail's(Br. Ex. 1 Schiavo Aff{ 5) Plaintiff repeas
its assertios that the policies were issued to a Pennsylvania eatity,useshis avermento
support a finding of personal jurisdictio®l(s Br. { 35.) Admiral also contends that because
the address of the namesured appears on the Declaratioagé®of the Plicies the entity
must necessarily exist that location* (Pl.’s Br.,Ex. A, Bates No. 000032!.’s Br.,Ex. B,
Bates No. 000112Theseassertionslo not constitutéacts or evidence to establish the
Pennsylvania location of the named insuildck’s Law Dictionarydefines a “fact” as
“something that actually exists; an aspect of reality” or, “an actual or aleaged or
circumstance.BLACK's LAw DICTIONARY (10" ed. 2014)Admiral’s “understandingthat an
entity existan a given location is na fact,nor “competent evidengéthat it truly exists in a
particularlocation, but merely a belieFurther, thdistedaddress on the policy does not provide
additional proothat an entity capable of being sued existhatyivenaddressAdmiral’s
affidavit does not provide any factual basis for inferring the existenioeation of the “Foster
Parents of the Devereux Foundation.”

The lack of evidence proving the existence and location of the “Foster Parents of the
Devereux Foundation” in Pennsylvamiadermines Plaintiff's argument thaef2ndants, by
requestingndemnity and defense under the policlesye established minimum contacts with

the forum.

X There are twaelevant Policies in thisispute. Policy #1, EO000006383-08, was issued from
04/01/2014 to 04/01/2015 (Am. Compl. Ex. A). Policy #2 EO000006383-10, was issued from
04/01/2016 to 07/01/2017 (Am. Compl. Ex. B).

10



i Plaintiff Does Not ProveDefendants’Initiated a Contractual
Relationshipin the Forum

Putting asidehe issue of whether the “Foster Parents of the Devereux Foundation” is a
real entity that can support jurisdiction in Pennsylvania,stiisunclear whether R. Strauss and
E. Walkerinitiated a relationship withis entity. Therefore, whether said Defendants
purposefully availed themselves of the forursiisilarly unclearandAdmiral’s argument that
they did so necessarifsils.

Plaintiff contends specific personal jurisdictiexistsin this casdecause “the Policies
were issued to a Pennsylvania entity” and Plaintiff's “R. Straus&aWflkerhave purposely
directed their activities to Pennsylvania” by seeking coverage timel€olicies. (Pl.’'s Br. 11.)

In cases “where a[n] outtf-state rgident contracts with a forum resident, whether theobut-

state resident initiad the relationship is crucialPem Mut. Life Ins. Co. v. BNC Nat’l Bank

Civ. No. 10-00625, 2010 U.S. Dist. LEXIS 91362 *13 (E.D. Pa. Sep. 2, 2010).H&h a

plaintiff’ s suit“arises out of a contract between the parties,courts in this district e held

that the defendargt’direction of ‘at least five letters . . . and one phone call’ into Philadelphia to
negotiate the contract were sufficient to give rise todlicteon over the defendantReassurg

721 F. Supp. 2d at 356 (internal citations omitted). However, “minimal communication between
the defendant and the plaintiff in the forum state, without more, will not subjectféraldat to

the jurisdiction of thastate’s court systemIMO, 155 F.3d at 268 n.3.

Admiral relies uporPenn Mutuato support their argument that Defendants purposefully
directed their activities to Pennsylvanitowever, the scenario involved therein is clearly
distinguishable from that which is presently before this Cdelaintiff in PennMutualfiled a
declaratory judgment action against BNC National Bamd two individual defendant€arnago

and Shutteld. at*1-2. Both defendants argudideywerenot subject to personal jurisdiction as

11



theywerenonftesidentsaandnever entered Pennsylvania for any purpose relatidw tiigation.
Id. at*8, 11.The court held Shutte was subject to its jurisdichenausdne specifically selected
the Pennsylvania insurance compasybsequently became its agent, and he helped send
Carnago’s insurance application to the plaintiff’'s Philadelpffige. Id. at*10-11. The court
determinedCarnagowas subject to its jurisdictidmecausée and the plaintiff initiated a
contractual relationship with each other, and he made paymehtsplaintiff's Pennsylvania
bank.Id. at*12-13. In reaching this decision, the court statedn a defendant reaches
“across state lines to enter into a continuing contractual relationship witrsitienteof another
forum[,] that defendant should reasonably anticipate being haled into court tlhlest*14-15.

Similar to the defendants iRenn,Admiral arguesR. Strauss and. Walkerinitiated a
contractual relationship when they sought continuing coverage under the Palidigs s
purposefully directed #ir activities to Pennsylvanid.(Pl.’s Br. 12). Specifically, Plaintiff
allegesthatDefendantsdirectly and actively solicited aongoing relationship” with the
Pennsylvania based policies, through telephone and electronic communiagttioAdmiral.
(Pl’s Br.4, 12.)

However,Plaintiff does not show “withaasonabl@articularity,”as inMellon Bank that
Defendantsnitiated this contract and thpsirposefully availed themselves of the forum.
Admiral does not allege factadicating how R. Strauss aid Walkerbecameinsureds under
thesepolicies;whether Defendantsereoriginal, negotiating partiesho initiatedthe insurance
contract or if they were granted coverage lateder the Policiethrough their positionas

foster parents. The record contains evideéhaé Defendants had communications with Admiral

12 If true, tis would fulfill the first prmg of the minimum contacts analysis.

12



regarding their requestor coverage"? (Defs.’ Reply Br.7.) However,unlike the defendants in
Penn there areo allegatiosthatDefendantdiereinspecifically selecteéddmiral (for insurance
coverage), established an agency relationship with Admoiratade premium paymés to
Pennsylvania or Admirdf’ It is unclear whether the telephone and em@ihmunications from
Defendants to Admirakepresenthe initiation of a contract, or meredyrequest focontractual
performanceainder the contract. Howevadtrjs clear that RStrauss ané&. Walker's contacts
with the forum are not coextensive with the defendanemm nor are the facts of that case
analogous to the present situatiés such, Plaintiff has not fulfilled its burden of showing
Defendantsactivelyreachednto the forum to initiate this relationship.

i. Defendants' Other Contacts With The Forum Do Not
Rise to the Level oMinimum Contacts

Outside of the question ebntractinitiation, Defendants’ other actions do not reach the
level required to establishinimum contacts with the forur?.Again, Plaintiff musiprovide
evidenceahat Defendantcommitted “direct actiorighat purposefullyavailed themselves of the
forum, as demonstrated fime Share The‘unilateral activity of another partys not sufficient
to subject norresidentdefendants to suitReassurg721 F. Supp. 2d at 354 (quotiBgrger
King, 471 U.S. at 476

The only actany Defendanpotentiallyengaged inwasthe requesto Admiralfor
coverageHowever, Plaintiff does not provkat either Defendant in this litigation, R. Strauss or

E. Walker personallyhad direct contact with Admirabr Pennsylvaniaggarding coveragé&.

13 As will be discussed further belo®, Strauss (now deceased) emailed Admiral for coverage
under the PoliciegDefs.” Reply Br.7.)

14 RatherDefendants contend Devereux, a non-insured, paid the premDeis. Reply Br.

8.)

15 Defendants are Florida citizens, they have never entered Pennsytbraarig reasonnor do
they own any kind of property in Pennsylvanidefs. Mot. DismissEx. C, 11 7,9; Ex. D, 11 7,

9) (emphasis added).

13



Strauss, now deceaseadlegedlycontacted Adnmal for coverag on behalf of herself and R.
Strauss(Am. Compl. T 43Defs.! Reply Br. 7.)E. Straussit is allegedalso contacted Admiral

for coveragen behalf ofe. Walker (Am. Compl. 1 44.Not only are these facts dissimilar to
PennMutual in that a third party performed the contact with the forum, but they shothésas

two Defendants performed very litdeif any—activity toward or within the forum. fie

“unilateral activity” of other partie®ward the forum (E. Strauss and Devereux) does not confer
jurisdiction over R. Strauss aid Walker As such, Defendants do not have minimum contacts
with the state

B. Plaintiff Failed to ProvePennsylvaniaLaw Controls Interpretation of
the Policies

Plaintiff further maintainshat because the Policies were issued to a Pennsylvania named
insured*® Plaintiff understood the insured to be located in PennsylVamiac the Policies had
Pennsylvania specific endorsemestad Plicies would be subject to and controlled by
Pennsylvanidaw'® andit was reasonable for R. Strauss &dValker‘to anticipate that they
could be ‘laled’ into a Pensylvania court.(Pl.’s Br. 56, 12-13.5° However Plaintiff's
argument fails because the Pennsylvania specific endorsebeenicé of Suittlause does not
equateto a “choice of law”or “forum selection” provisiorior purposes of conferring jurisdiction

overDefendantsn this matterSince hePoliciesat issuado not contaireither a‘choice of law”

1% As dicussed above, Plaintiff has not established thdiRbster Parents of the Devereux
Foundation” § a Pennsylvania entity.

7 plaintiff's “understanding’df the location of an entity is not a fact that the entity exists there.
18 plaintiff's “understandig” that Pennsylvania law would control the Policies is not proof that
Pennsylvania law controls the Policies.

19 plaintiff's assertiorthat the Policies contained “Pennsylvania specific endorsements” is the
only allegation that is not an opinion or a belief, but a fact. As such, this section wadldoc

that assertion.

14



or “forum selection” provisionRlaintiff’s reliance orGriffith to show Pennsylvania law controls
the interpretation of the Policiesmisplaced
1. The Serviceof Suit Clause Does Not Confer Jurisdiction Over
Defendantsand the Contract Does Not Contain Any Other
Choice d Law Provision

Admiral argues thaConsolidated Sun Ray, Inc. v. Steel Ins. €80, F. Supp. 171 (E.D.
Pa. 1961Y° provides support for thetlaim that the inclusion of @svice ofsuitclause
“bolsters the conclusion that the policies should be interpreted under Pennsywah(&l.’s
Br. 7.) TheConsolidateccourtheldthatthe clause‘was designed to assure the insured that it
would not have to travel to the domicile of the defendant to assert its legal rightshender
policy.” 190 F. Supp.tal74%

“T he service oft clause itself speaks only to actions brought by the instiréde
Capital v. Varadam Found392 F. Supp. 2d 671, 675 (D. Del. 2005) (quotity Ins. Co. v.
McDermott Inc, 956 F.2d 93, 95-96 (5th Cir. 1992)Therefore, in cases such as the one
presently before this CourttHe Service of Suit provision does not prebe the forum for the

action.” Ace Capital 392 F. Supp. 2d at 673n this case’ithe Service of Suit clause simply has

no application.ld. (quotingint’l Ins., 956 F.2d at 95-96

20 The court inConsolidatectoncludecdhat jurisdiction over theefendant insurance company
was proper because the language in the service of suit clause indicated thantierdefgreed
to submit to the jurisdiction of any court in the United States

1 Thelanguage of the Service of Suit claus€nsolidateds essentially identical to the
Service of Suit clause in the Policies in this c&sAm. Compl. Ex. B, Bates No. 00004
Consolidatedthe clausestates in part, “[i]t is agreed that in the event of the failure of the
Company hereon to pay any amount claimed to be due hereunder, Company hereon, at the
request of the Insured, will submit to the jurisdiction of any Court of competesdiiron

within the United Stateand will comply with all requirements necessary to give such Court
jurisdiction and all matters arising hereunder shall be determined in accordance with thellaw an
practice of such CourtConsolidated190 F. Supp. at 173.

15



Because &ervice of Suit clausdoes not prescribe a forum for an action, it does not
constitutea choice of law or forumselectionprovision.ld. Moreover, when a contract e®
contain such languagegchoice of law provision standing alone would be insufficient to confer
jurisdiction.” Burger King 471 U.S. at 482.

The Pennsylvania specific “Service of Suit” clause Plaintiff relies gpates in part:

SERVICE OF SUIT-PENNSYLVANIA . . . It is agred that in the event
of the failure of the Company hereon to pay any amount claimed to be due
hereunder, the Company, at the request of the insuredill .submit to
the jurisdiction of any court of competent jurisdiction within the United
States of America. . .and will comply with all requirements necessary to
give such court jurisdiction . . . Further, pursuant tosiatute of any state
. . the company hereby designates the superintendent, commissioner or
Director of Insurance . .as its tue and lawful attorney upomhom may
be served any lawfylrocess in any action...instituted by or on behalf of
the Insured.

(Am. Compl.Ex. B, Bates No. 000045.)

Consolidateds distinguishablérom the facts of this case because Plaimsitihe
insurance company ancei2ndants are the insureds Ace Capitalexplains the clause isot
applicable under these circumstand¢éswever, assumingrguendathe clause is applicable,
there is no language therdimat confers jurisdiction over Defendants. Plaintiff is the subject of
all the requirements contained in this clauses required to submit to the jurisdiction of any
“court of competent jurisdiction” in the United States, andcniply with all requirements
necessary to give sucburt jurisdiction.”(Am. Compl. Ex.B, Bates No. 000045By signing
and issuing a contract containing this claaseinference can be matkat Plaintiff agreed to
adhere to this provision. Thus, based on the content of the clause and its inapplicability to the

present circumstances, Plaintiff's argumiatt it was reasonable for R. Strauss Bn@valkerto

anticipate beingdled into a Pennsylvania codtails.
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Viewing the contract as a wle, the Policiesaare devoidf anyother ‘thoice of law or
“forum selectiohprovision. Consequently, without language in the contract designating a forum
or a specific state’s lawsr contract dispute$laintiff’'s argument fails to establishath
Pennsylvania law controls interpretation of the Policies.

2. Plaintiff's Griffith Analysisis Misplaced

Plaintiff furtherargues thagven without a choice of law provisidPennsylvania law
should control interpretation of theseligies. Plaintiff uses thériffith approach?® to say
Pennsylvania has the most significant relationship with the Polieesus¢heywere issued to a
Pennsylvania insured, it was “Admiral’s understanding” the insured was locatedney®/ania,
andthere are Pennsylvangpecific endorsements in the Polici@3l.’s Br.6.)

AlthoughPlaintiff attempts to rely on the foregoing to establish jurisdiction over
Defendants, said reliance does not take into consideration Defendants’ dicets antl whéter
they purposefully availed themselves of the forudO explained theninimum contacts
analysis requirea plaintiff to “show that the defendant has purposefully directed its activities
toward the residents of the forum stai®lO, 155, F.3d at 259n addition,Reassure
demonstratea defendant will not be subject to a suit resulting from “unilateral activity of
another party. Reassure721 F. Supp. 2d 353. As previously discusgddintiff has not shown

that Defendants initiated or negotiated a contract in Pennsylvania, that teeyabgrfiled a

22 Using theGriffith analysis, “the first step in a choice of law analysis under Pennsylvania law
is to determine whether a conflict exists between the laws of the competing’stai&s

Owners Ins. Co. v. Stevens & Ricci, |r835 F.3d 388, 404 (3d Cir. 2016) (internighttons
omitted). If a court determines there are no relevant differences between tstategdlaws, the
court can “refer to the states' laws interchangeahdy If a court determines there is a conflict, it
must also determine “which state has theater interest in the application of its laBridtel
Assocs., LP v. Cont’l Cas. C@15 A.2d 640, 643 (Pa. Sup2006) (internal citatins omitted).
Courts must make “a further determination as to which state had the most sigcibicgacts or
relationships with the insurance contract” in order to weigh these intdists.
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claimwith Admiral under these Policiegy that they otherwispurposefullyavailed themselves

of the forum by requesting indemnity and defense under Policies allegedly eatigokhnd
subject to Pennsylvania lawAccordingly,anyargument that the Policies should be subject to
and controlled by Pennsylvania law does not, on its own, confer jurisdiction over Defendants.

C. Exercising Jurisdiction Over TheseDefendantsWould Not Comport
With Notions of Fair Play and Substantial Justice

The final factor of the minimum contacts analysisvides “once it has been decided
that a defendant purposefully established minimum contacts within the &iaie these
contacts may be considered in light of other factors to determine whetheséhgoasof
personal jurisdiction would comport witfair play and substantial justice Reassurg721 F.
Supp. 2d at 356 (quotirgurger King,471 U.S. at 477)n making this determinatigrrourts

consider several factgrimcluding:*“the burden on the defendantthe forum State’s interest in
adjudicating the dispute,the plaintiff's interest in obtainingooivenient and effective relief,’
‘the interstate judicial system’s interest in obtaining the most efficésolution of
controversies,” and theshared interest of the several States in furthering fundamenta
substantive social policies.Burger King,471 U.S. at 47Monetheless, because Plaintiff has
not fulfilled its burden of demonstrating Defendamtéhimum contacts with the foruran
analysis of these factois not requiredSee IMQ 155 F.3d at 259 (“Although this case raises
some interesting issueggading the application of thé&ir play arl substantial justice’
standard, we need not reach them since, as we discuss below, [IMO] has not met its burden of
demonstratingDefendant’sminimum contactsvith the forum.}). However, @en assuming
Plaintiff had met its burden of demonstrating minimaontacts, it cannot meet its burden

regarding fair play and substantial justice. Fitls& burden on Defendants to defend the suit in

Pennsylvania is high, as they do not have minimum contacts with Pennsylvania. Fugtharet
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Florida citizens, thehave never entered Pennsylvaiaaany reason, nor do they own any kind
of property in PennsylvaniaDéfs. Mot. Dismiss, ExC, 11 7, 9; Ex. D11 7, 9) Additionally,
any witnesses Defendants may call will most likely be located in F|adéhis is where
Defendants lived, fostered children, and where the incident giving rise taitiisak place.
Defendants would have to incur the expense of bringing these witnesses to Permgylvani
defend this suit. Plaintiff has not otherwise shdhat the burden on these Defendants is such
that theycould easily travel and defend this suit in Pennsylvania.

Further Plaintiff argues that because Pennsylvania law controls the Policies’
interpretation, Pennsylvania has an interest in adjudicating the didpliteBf. 13.)However,
as discussed above, it is not clear that Pennsylvania law controls the iatenpreftthese
Policies. As such, this argument fails.

Plaintiff's interest in obtaining convenient and effective rehePennsylvanias
undermined by th&ervice ¢ Suit clause in the Policies. This provision siheally states that in
the event of a lawsuiBlaintiff “will submit to the jurisdiction of any court of competent
jurisdiction within the United States of Agrica.”(Am. Compl. Ex. B, Bates No. 000045.)
Plaintiff agreed to this clause, consenting to jurisdiction in a myriad ofscoltoreover,

Plaintiff is a Delaware corporation, with a principal place of business in Hes&yl Am.
Compl. 1 2.For thesageasons, Pennsylvania does not adfelecidedly convenient and effective
forum for reliefto Plaintiffs.

Lastly, the“interstate judicial system'’s interest in obtaining the most efficient resolution
of controversies” and the “shared interest of the isdwtates in furthering fundamental
substantive social policiesiould be best served had Admiral simply filedt su Florida where

it is clear personal jurisdictiotioes exisbver Defendantslhe Policies irdispute contain a
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condition precedent which provides that if Defendants do not maintain a homeowner’srpolicy i
the amount of $300,000 or higher, coverage will be void for any insured. (Am. Cexn,
Bates N0000108.5 Plaintiff alleges that Defendants did not maintain any such paliog
their coverage is void under these Policies. If Admiral had chosen to file anidaFtourt, this
litigation would be supremely efficient: jurisdiction over Defendants in Flosidéear and their
lack of a homeowners or rentensurance policy to fulfill this condition precedent voids their
coverage. Thushdmiral’s choice to file in Pennsylvania has signifidgrencumberedhe
resolution ofthis litigation as well athe underlyinditigation brought bySean Bogle, the
Personal Representative of Calvasiaya Williams and QV.
D. Plaintiff Has Failed to Make a Prima Facie Showing é Personal
Jurisdiction Over Defendant Sean Boglén the Commonwealth of
Pennsylvania
Admiral further contendshis Gourt has jurisdiction oveBeanBogle ®* in his capacity as
Personal Representative of the Estate of Calvon Asiaya Williams and as Reiaatyan of the
Person and Property of C.W., because he is pursumdgment againgt. Strauss ang.
Walker, who are seeking coverage fram alleged Pennsylvantiizen (“Foster Parents of the
Devereux Foundation”). (Am. Compl. 1 &dmiral furtherarguesBoglehas intentionally

directed his actions to Pennsylvania because he has commenced a lawsuit a§aiags®and

E. Walker who“initiated a continuing contractual relationship imRsylvania,® therefore,

3 The second policy (Al 08 76 02 03) contains a similar condition precedent and states “the
Insured shall obtain and maintain a Homeowners Policy in the amount of $300,000 ordrigher,
Renters Insurance Policy in the amount of $100,000 or higher.” (Am. Compl. Bat&s, No.
000188.)

24 Plaintiff has named Sean Bogle is an interested but not necessary pagyifig#tion. (Am
Compl. § 6.)

5 As previasly referencedR. Strauss andl. Walkerallegedly initiatel this contractual
relationship when Emily Strauss contacted Admiral on behalf of herself,&isStandE.

Walker, seeking insurance coverage for Bogle’s claimder a presxisting policy
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personal jurisdiction over him is appropriatel.s Br.14.) In that same veirAdmiral
essentially argues that but for these actions, they would not have had to commtandéis
forum. (Pl.’s Br. 14.)

Plaintiff's argumenrd fail because Bogle has not directed any activity toward
PennsylvaniaDespite Admiral’sassertion that by filing a lawsuit agairR. Strauss arnd.
Walker, Bogle has intentionally directed his actions to Pennsylvaniagdi@s not constitute
sufficient contact with the state to establish personal jurisdicdediscusse@bove, he
minimum contacts test requires a plaintiff show thadéfendants, througiheir direct actions,
purposely availed themselves of the forumilateral activity by a third party cannot confer
jurisdiction over a non-resident defendant.

As athreshold matter, the incident giving rise to the underlying lawsuit occuritd in
entirety in FloridaSean Bogle commencedmongful death action against—among other
defendants—R. Strauss aBdWalkerin Florida state courfAm. Compl.Ex. A.) In response to
this lawsuit, R. Strauss aid Walkerfiled a claim wth Admiral, requesting a defense and
indemnity?® Theseactiors donot fulfill the purposeful availment standard for minimum
contactsBY initiating a lawsuit in FloridaBogle has not directed his actions at Pennsylvania.
Similarly, R Strauss an#t. Walkets actions, however minimallgirected towast Pennsylvania,
cannot confer jurisdiction over Bogle. Bogle initiated his claim before RuSitrande. Walker
contacted Admiral for a defenaed initiated any negligible contaaf their ownwith
Pennsylvani&’ Thus,it cannot be said that Bogle directed his activities at Pennsyj\arda

consequently, this Court does not have jurisdiction over him.

%6 See supraotes 13, 25.
2’ See supraotes 13, 25.
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As Haintiff has not alleged Bogle committed any other actionsard Pennsylvania or
otherwise Plaintiff has not fulfilled its burden of demonstratitngs Defendant’sninimum
contacts with ta forum. Thusit is not necessary to analyze the “fair play amolssantial justice”
factors.IMO, 155 F.3d at 259. Given the factually thin record regarding Bogle, and the
insufficientallegations used to support a finding of jurisdiction, Plaintiff's argument fails.

V. Conclusion

Admiral Insurance Company has failed to proea+esidentDefendants R. Strauds,
Walker, and Bogle have sufficient contacts with the forum to establish personal junisdicer
them There are no factuallegations thaR. Strauss oE. Walkersought out an insurance
policy, specificallyreached out tddmiral Insurance Company, everenteredPennsylvanidor
any reasonlf there is a connection between these Defendants and Pennsyhianiairect at
best Even assuminthe Policies Admiral issuedre subject to Pennsylvania latvis does not
increase, strengthen, or otherwise affecBtrauss anl. Walkefs directcontactswith the state
which are insufficient to confer personal jurisdiction.

Bogle’s contacts with Pennsylvaraee more attenuated than R. Strauss and E. Walker
Admiral does not allege direct conduct by Bogle to demonstratdlégedlypurposeful
availment of the foruniwhile Admiral arguest is through Bogle’s connection with R. Strauss
andE. Walkerthat heestablishes minimum contacts with Pennsylvaniao way didBogle
personallydirect any activity toward Pennsylvankling a lawsuitin Florida does not equate to
purposeful availment ilPennsylvaniaAdmiral's relianceon Bogle’s contact withR. Strauss and
E. Walke—who allegedlyhadminimum contactsvith Pennsylvania—to establish personal
jurisdiction is baselessThis argument iparticularlyunavailingconsidering Admiral did not

clearly establisipersonal jurisdiction over R. Strauss &dNalkerin Pennsylvania to begin
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with. These factors, in conjunction with this Court’s recognition that one pugbtise Die
Process Claugs to preventa plaintiff from using random, fortuitougnd attenuatedontacs
like theseto establish personal jurisdiction over non-resident defendaetsndantsmotion to
dismissshall be granted

An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, |l J.
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