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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

A.N., a Minor, By and Through His Parents
Martha and John Niziolek,

Plaintiff, E CIVIL ACTION
V. E NO. 16-6433
UPPER PERKIOMEN SCHOOL
DISTRICT, et al.,
Defendants.
MEMORANDUM
TUCKER, C.J. January 10, 2017

The instant action arises out of Plaintiff's allegations that his freelspigts under the
First and Fourteenth Amendments were violated when Defendants disciplined hismdat-bi-
school social media poftresently before the Court d@é&intiff A.N.’s Emergency Motion for
Preliminary Injunction (Doc. 2), requestititatthe Court, among other thingeguire
Defendants to readmit him to school immediatalydDefendantsResponse in Opposition
thereto(Doc. 9). Upon careful consideration of the parties’ submissions amrdghments
presented to the Court during t@dentiary hearing helon January 3, 2017, and for the
reasons set forth below, Plaintiff's Motion is DENIED.
l. FACTUAL BACKGROUND

A. The Mash-Up: A.N.’s Speech

Plaintiff A.N. is a 15yearold student who attends school in the Upper Perkiomen School
District (“School District”).(Pl.’s Mot. { 4.) Defendants are the School District, Dr. &lex
McGloin, the School District Superintendent, Dr. Sean Artiey School DistricAssistant

Superintendent, and Dr. Robert Carpenter, the Upper Perkiomen High School Principal.
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Defendants seek to expel A.N. for his mashideoof Evarf andPumped § Kicks® posted
on Instagram, a social networking websif.’§ Mot. 1 5.)

Evanis a video distributed by Sandy Hook Promise, a nonprofit organization led by
family members of victims of the Sandy Hook Elementary School shooting. Theisi@eo
public service announcement about recognizing the potential warning signs gfite@onlence.
Thenearlytwo-anda-half-minutevideo seemingly followghestory ofa teen boyEvan, and
teen gir] whocane missivesto each other on a library deskalfway through the vide@ goup
of high school students aseensigningyearbooks in a gymnasium. There, the couple discover
each other’'sdentity because the teen girl recognifasars handwriting after hgigns another
student’s yearboowith the messagéSee you next year EvanOfficially meeting for the first
time, Evanand the teen girl chuckle and converdele a silhouetted student in the background
appears in the doorway.

The student in the background drops a duffeldradjcocks a semiautomatic rifle. The
studentsn the gymnasium scream and run. The video fades to black. The video then plays back
the story of Evan and the teen gilit this timerefocuses the viewer on the silhouetted student
who had been in the background throughout the story. This playback highlights the overlooked
potential sigsof school violence.

Pumped Up Kicks a sondy the groupFoster the Peopléhat describea young man’s
homicidalthoughts. The lyrics to the song include:

All the other kids with the pumped up kicks
You’'d better run, better run, out run my gun

! A “mashup” is “something created by combining elements from two or more SourcERRIM-
WEBSTER(Jan. 3, 2017), https://www.merriam-webster.com/dictionary/mash%E2%80%93up.
2 sandy Hook Promis&van YOUTUBE (Dec. 2, 2016),
https://www.youtube.com/watch?v=A8syQeFtBKc.

? fosterthepeopleVEV(Foster The PeoplePumped up KicksYOUTUBE (Feb. 11, 2011),
https://www.youtube.com/watch?v=SDTZ7iX4vTQ.
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All the other kids with the pumped up kicks
You'd better run, better run, faster than my bullet
All the other kids with the pumped up kicks
You'd better run, better run, out run my gun

All the other kids with the pumped up kicks
You'd better run, better rufaster than my bullet

(Prelim. Inj. HrgDefs.” Ex. 3.)

A.N.’s mashup involved only a portion divan garting atthe scene in which the
students were in the gymnasium signing yearbao®kelim Inj. Hr'g Tr. 28:2-28:14.A.N. then
overlaid the son@umped Up Kick#o the clipwhere the screen faded to black after the
silhouettedstudent entered the gymnasium and realdigdemiautomatic rifldd. Plaintiff
alleges thahis maskup containecho specific reference to any Upper Perkiomen s¢hmwldid
it containany specifically threatening languagel.{s Mot. § 6.)Plaintiff contendghat he
created the mashp because thgignsof a school shooter were natdmpellingevidence,” and
hebelieved that the original video deserved ridic(@iRrelim.Inj. Hr'g Tr. 26:16-27:5.)

B. A.N.'s Post on a Private Social Media Page

According to Plaintiff, he and two of his friends created a private acoouimstagram
and named the account “upperperkisco®relim. Inj. Hr'g Tr. 20:11-21:11Rlaintiff
characterized the account as a “vigildrgeoup to“makefun” of others.(Prelim. Inj. Hr'g Tr.
22:22-23:12.) He did not use his real name and used an unkhdd/a photograph as his
profile picture beause he wanted his posts from the private Instagram page to remain
anonymous(Prelim. Inj. Hr'g Tr.24:23-25:7.) Tafollowersof the private Instagram group
were predominately School District students. (Defs.” Mem. 3.)

On December 4, 2016t approximagly 8:00 p.m., A.N. used his personal device ancl his

family’s private home networto post the mash-up anonymously on the upperperkiscool



Instagram page. (Pl.’s Mot.  7; Defs.” Resp. {Péa)ntiff captionedhe maskup, “See you next
year, if you're still alive.? (Defs.’ Resp. 1 5.)

1. A.N.'s Post: Viewers’ Initial Reactions

After postingthe maskup and the caption, other users, mostly School District students,
expressed concernsatithe video was a threat. (Pl.’s Mot. 1 Byo School District students
commented directly on the poéPrelim. Inj. Hr'gDefs.” Ex. 4.)One of the students also
privately messaged A.Nvith concerns and asked whether A.N.’s post was a “legit school
shooting threat.{Defs.” Mem. Ex. A.)A.N. responded under the post that the video was not a
threat before eventually removing the video post from Instagram. (Pl.’s Mot. fié8yideo was
on Instagram for less than two hours, but was viewed 45 tiné3.A.N. testified that prior to
deleting the post on Instagram, leed already deleted the magh video completely from the
deviceon whichhe created it (Prelim. Inj. Hr'g Tr.60:3-60:10; 61:18-25.)

S.N., a parent of another School District student, saw the aié@mailedefendant
Dr. Carpeter. (Prelim. Inj. Hr'gDefs.” Ex. 6.)In her email S.N. noted that the post was
alarming andthat itwas edited to saysee you next year. [sic] is not a threat, you n*@#&
need to chll” (Id.) S.N.testified at the evidentiary hearitizat she emailed Dr. Carpenter
because she, and the students, did not know how to interpret th@pelst. Inj. Hr'g Tr.
106:1-106:7.)

J.M., a parent of another School District studtettified that her childhowed hera
screenshot of the pot$tat read“see you tomorrow.” J.M. said the screenshot of the post was

“alarming andthat shecalled the Pennsylvania State Polter viewing the screenshot at

* Plaintiff claims that the caption wasordplay on what the student wrote in the yearbodkvian

(Prelim. Inj. Hr'g Tr.28:20-29:2.)

® A.N. testified that as a common practice for maintajrinonymity, he routinely deleted any record of
anything he posted on the upperperkiscool Instagram page.

4



around 8:30 p.mPrelim. Inj. Hr'gTr. 112:12-113:19.phe testified that the state police arrived
ather housataround midnight. J.M.’s child showdlde state police a separat@eenshot of
A.N.’s post, which rad “see you next year if you as8ll alive.” (Prelim. Inj. Hr'g Tr.115:25—
118:7.)

2. A.N.’s Post School District's Reactions

A state police officer called Dr. Carpenter and left a voicemait@aind 2:00 a.m.
concerning a report that a threat had been made against the School District ornyaroaaon
Instagram accounfDefs.” Mot. 1 9) Within minutesDr. Carpenter returned the officer’s call,
and the officer sent Dr. Carpenter a screenshtiteoinstagram accour(Prelim. Inj. Hr'g Tr.
122:1-124:19.) Dr. Carpenter then notified Defendant Dr. McGloin. (Defs.” Meugng
this time,Dr. Carpenter discovered S.N.’s email in his email account. Dr. Carpenter argl ather
used their database to identify the student in the upperperkiscool profile picture.

They wrongly identified another student.

Dr. McGloin testified thathe police werainable to seceara warrant for the Instagram
account because it was too early in the morriRgelim. Inj. Hr'g Tr.142:24-143:20.) Shaso
testified that it was impossible to detenmiwhether the threat was real because the poster was
anonymous and she could not identify the student in the pi¢Rnedim. Inj. Hr'g Tr.145:17—
146:3.)In the early morningfdDecember 5, 2016, Dr. McGloin made the final decision to close
the School strict. This decision was made after consulting with Dr. Carpenter, working
through the night with law enforcement, considering the investigating officerigoapi
reviewingthe police report, angtmainingunable to identify the source of the “threat” and

“potential targets (Prelim. Inj. Hr'g Tr.144:2-25; Defs.” Mem. 3.)Upon canceing classes in



the School District, Dr. McGloialso cancelled apublic school busesndmessaged a#ichools
and parents of School District studerirelim. Inj.Hr’'g Tr. 145:1-16.)

3. A.N.’s Responsedo the Disorder

At around 6:30 a.m., on December 5, 2016, A.N. emailed Dr. McGloin. (PIl.’s Mot. [ 10;
Defs’ Resp. Ex. B) In his email A.N. acknowledged that the “issue at hatitt contributed to
the canchkation of school was serious. (Defs.” Resp. Ex.&BN. also noted that the people that
viewed the video “became reasonably scar@d.y A.N. did not identify himself as the creator
of the post or one of the administrators of the account, nor dieblssure Dr. McGloin that the:
postwas not a thredt(ld.) A.N. also testified that he intentionally mislead Dr. McGloin in his
email.(Prelim. Inj. Hr'g Tr.51:13-20.) Dr. McGloin forwarded A.N.’s email to the police.
(Prelim. Inj. Hr'g Tr.147:3-13.)

On December 6, 2016, Pennsylvania State Police visited A.N.’s home to investigate the
situation. (Pl.’s Mot. 1 11.) A.N. and his parents willingly surrendered A.N.’s perpbnak
and computer to the police for forensic examinatitth) However, the pate did not search
Plaintiff's items (Prelim. Inj. Hr'g Tr.93:9-15.) The invéigating police concluded that
Plaintiff's actions did nosatisfythe elements of the crime of terroristic theeahd closeds
criminal case against PlaintiffPrelim. Inj Hr'g Tr. 93:16-94:9.)

C. The School District'sDisciplinary Action

As a result of this incidenthé School Districsuspended A.N. for his conduct and now

seeks to expdiim. (Pl.’s Mot. § 12.) A.N. has been out of school since December 5, 2016, and

cannot enter school grounds or attend any school function without the administration’s

® Plaintiff asserts in his Motion that his email “explicitly stated that tHeavwas not a threat to commit
school violence,” and that he furthefarmed Dr. McGloin that, “like the creators of his source material,
he wanted to further the conversation-onot encourage mass shootings.” (Pl.’s Mot. { 10.) This
assertion is false. (Defs.” Resp. Ex. B.)



permission.Id. 1 13.) Prior to this incident, A.N. had never been disciplined in scfitrelim.
Inj. Hr'g Tr. 19:17-20.)
Il. PROCEDURAL BACKGROUND

On December 15, 2016, A.N., by and through his parglets,a Complaint in this Court
and sued the School District under 42 U.S.C. 88 1983 and 4888tinghat the School
District’s discipline of A.N. for hissonduct violagd his right to free speechs guaranteed by the
First and Fourteenth Amendments. That same day, Plaintiff filed an Emergenon koot
Preliminary Injunction requesting thiae Court direct Defendants to allow A.N. to return to
schoolimmediately discontinue A.N.’s suspension, and prohibit the School District from
pursuing a formal expulsion hearintd.( 16.) On December 29, 2016, Defendants replied to
Plaintiff’'s Motion. (Doc. 9.)

On January 3, 2017, the Court haldevidentiary hearindglaintiff’'s counsel called
A.N., A.N.’s father, John Niziolelkandpolice officerBrendan Shearas witnesses; Defendants’
counsel calles.N. and J.M., parents of School District students, Dr. CarpenteQrand
McGloin as witnesses.
1. STANDARD OF REVIEW

FederaRule of Civil Procedur&5 autlorizes courts to issygeliminary injunctiors.
Fed. R. Civ. P. 65(a). Injunctive relief is “an extraordinary remedy and should becyocauhy in
limited circumstances.Arrowpoint Capital Corp. v. Arrowpoint Assktgmt, LLC, 793 F.3d
313, 318 (3d Cir. 2015) (citingm. Tel. & Tel. Co. v. Winback & Conserve Program,, IA2.
F.3d 1421, 1426-27 (3d Cir.1994) (internal quotation marks omitted)). To prevail on a
preliminary injunctiormotion, the movant bears the burden of establiskiagy (L) he is likely

to succeedn the merits, (2) he is likely to suffer irreparable harm, (3) he would be morealinjure



than the defendant if relief is denied, and (4) an irtjands in the public interesEerring
Pharm., Inc. v. Watson Pharm., In€65 F.3d 205, 210 (3d Cir. 2014) (citidgnter v. Nat. Res.
Def. Council, InG.555 U.S. 7, 20 (2008))A plaintiff's failure to establish any element in its
favor renders a preliminary injunction inappropriatdutraSweet Co. v. VMar Enterprises,
Inc., 176 F.3d 151, 153 (3d Cir. 1999).

V. DISCUSSION

Plaintiff moves for injunctive relief. Piiatiff contends that injunctiveelief is proper
because he has satisfied all elemehtfie preliminary injunction test, includirdgmonstrating
that he will likely succeedn themerits of theunderlying claim because: (8)N.’s off-campus
speech was expressive conduct that an objectively reasonable person couldeig psra true
thred, (2) no one could reasonably belietat A.N.’sspeech would cause a substantial
disruption to the school environment, and (3) Defendants’ decision to close the Schodl Distric
was not caused by A.N.’s speech. (Pl.'s Mem. 668tensibly, Plaintifargues that A.N.’s
speech was protected speech urideker.

Defendants argue that Plaintiff has failed to establish a likelihood of suacdéke merits
of the underlying claim because Plaintiff's speaatderTinker, is not entitled to First
Amendmeh protection. Therefore, the School District did not exceed its authority or violate
Plaintiff's free speech rightshen itdisciplined Plaintiff for his Instagram post. (Defs.” Mem. 7,
10.)

Beforethe Court is whether Plaintif§ likely to succeed on thaeritsof his underlying
claim, which is the first element of the preliminary injunction te&intiff's underlying
Complaintasserts that Defendant®latedA.N.’s free speech rights when Defendants

disciplined Plaintifffor postinghis mashup onsocial mediawhich was created off campus.



deciding whether Plaintiff is likely to succeed on the merits of his underlyang cthe Court
mustconsidemwhether underTinker, A.N. has met his burden of demonstrating that his off-
campus speech is efed to First Amendment protection.

The Court finds tha®laintiff hasnot.

A. Framework for Evaluating Students’ First Amendment Claims

The First Amendmenrotects speech “in matters of adult public discouBethel Sch.
Dist. No. 403 v. Frase#78 U.S. 675, 682 (1986). However, the Supreme Court has held that
“the constitutional rights of students in public school are not automatically osesgavith the
rights of adults in other settingdd. (citing New Jersey v. T.L.0469 U.S. 325, 340-42 (1985)).
While a student’s First Amendment riglaise not completely shed at school, a studexitity
to exercise his rights in school mustdmmsideredin light of the special characteristics of the
school environment.J.S. ex relSnyder v. Blue Mountain Sch. Di€50 F.3d 915, 926 (3d Cir.
2011) (quotinglinker v. Des Moines Indep. Cmty. Sch. DB&%3 U.S. 503, 506 (196Q)nternal
guotation marks omittgdit is unclear whether a student’ssohool speech should be arzdg
in the samananneras astudent’s out-oschool speech.

1. Tinker Standard Applied to In-School Speech

A student'sin-schoolspeech may beanalyzed using the substantial disruption test set
forth in Tinker.® K.A. ex rel. Ayers v. Pocono Mountain Sch. Di&t0 F.3d 99, 106 (3d Cir.

2013). UndeiTinker, schoolganayrestrict speech that “would materially and substantially

"Tinkerdoes not apply where a studeritisschool speech: (1) is lewd, vulgar, and plainly offensive, (2)
is school-sponsored, or (3) advocates for illegal drug$esd=raser, 478 U.S. 675Hazelwood Sch. Dist.
v. Kuhimeier 484 U.S. 260 (1988Morse v. Frederick551 U.S. 393 (2007). A.N.'speech does not fall
into any of these categories.

& Tinkerinvolved high school students who were suspended for wearing black armbandmprtitest
Vietnam War, after school officials created a policy that prohibitecestadrom wearing armbandEhe
students sued, claiming a violation of their First Amendment rights, and theng8uourt agreed.

Tinker v. Des Moines Indep. Cmty. Sch. DE®3 U.S. 503 (1969).
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interfere with the requirements of appropriate discipline in the operation ofitbel Sdinker,
393 U.S. at 509 (internal citation omitted). A student’s conduttlass or out of jtwhich for
any reason-whether it stems from time, placer type of behavior-materially disrupts
classwork or involves a substantial disorder or invasion of the rights of others is, s, auatr
immunized by the constitutional guarantee of freedom of spektlat 513 (emphasis added).
Also, a student’s speech is not protected if it “might reasonably have led school esthorit
forecast substantial disruption of or material interference with school activiteat 514. he
disruption must be “a specific and significant fear of disruption, not just semmate
apprehension of disturbe®.” Snydey 650 F.3dat 926 (quotingsaxe v. State Coll. Area Sch.
Dist., 240 F.3d 200, 211 (3d Cir. 200Tipternal quotation marks omittedissentially Tinker
protects a student’s expressive speech {hatdoes noactually cause disruption in the school
environment or (2) lead school officials to reasonably forecast a substantialidrsafpr
material interference with school activitidsnker, 393 U.S. at 513-514.

2. Tinker Standard Applied to Out-of-SchoolSpeech

The Supreme Court has never directly appligtkerto a student’s off-campus speech.
Burge ex rel. Burge v. Colton Sch. Dist, 380 F. Supp. 3d 1057, 1062 (D. Or. 20Hwever,

most Circuit ®@urts have. In Snyder the Third Circuit assumed, without deciding, thiatker

° See generally Doniger v. Niehod27 F.3d 412d Cir. 2008) lfolding that plaintiff dichot showa
likelihood of success on the meritsharfree speecklaim becausstuden's vulgarinternetpostfrom
homecreated a foreseeable risk of substantial dievny Kowalski v. Berkeley Cty. S¢ib52 F.3d 565
(4th Cir. 2011) folding thatthe schools discidine of student for creating and posting on a social media
page from home that ridiculed another studess$proper undefinker); Bell v. [tawamba Cty. Sch. Bd.
799 F.3d 379 (5th Cir. 2015hd@lding that the school’s discipline otigient forarapthat wascreated off
campus containin@inguage threatening two school teachesisproper undefinken; D.J.M. v.

Hannibal Pub. Sch. Dist. No. 6647 F.3d 754 (8th Cir. 2011) (holding that the school’s discipline of
student foinstant nessagesreated on his home computer contairitmgatswas proper undeFinker);
Wynar v. Douglas Ctysch. Dist., 728 F.3d 1069th Cir. 2013) (holding that school’s discipline of
studenffor sending threatening instant messages from home about plansitgol shooting was proper
underTinken.
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applied to a student’s off-campus speech. 650 F.3d aif@26 ourt ruled that the First
Amendment prohibits a public school from punishing a student farasffpus speech that does
not cause an actual disruption to the school environment, or could reasonably lead school
officials to forecast a substantial disrupt@tnschoolld. at 920.

B. Applying Tinker to A.N.’'s Speech

Following the Third Circuit irbnydey this Court will assume thainkerapplies tooff-
campus speechtinker’'s substatial disruption test is a faghtensive inquiryHere,the Court
must determinegbased on the factahether Plaintiff is likely to prevail on the merits of his
underlying claim that the School District violdtA.N.’s right tofree speechPlaintiff will fail
on the meritsf the School District demonstratéhat A.N.’s offeampus speechas not
protected speeciherefore Plaintiff is unlikely to prevail on the merits of his Fifshendment
claim, andinjunctive relief is imppropriate, if A.N.’s speech materially disrupted the school
environment or reasonahbligd the School Distridio forecast that a substantial disruption would
occur.

In applyingTinkerto this case, the parties dispute the extemthich A.N.’s Instagna
post caused a disruption or had the potential to cause a substantial disruption to the school
environment. A.N. does not dispute that a disruption occurred; only that it was not his speech
that caused the disruptioimsteadhe claims thait wasthe mscharacterization of his speech
caused the disruption. (Pl.’'s Mem. 8.) However, the facts in this case support theigoribhits
it was A.N.’s speech that caused the disruption to the school environmentherary least

the School District’'s reaains were reasonable considering the totality of the circumstances.
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1. A.N.'s Post Actually Caused aisruption

The cases relied upon by Plaint@nydet® andLayshock' are onlysimilar to the case
before the Court in that they deal with school officials’ regulation of a stigdeffittampus
speech on social medidowever Plaintiff's reliance orSnyderandLayshockare misplaced
because herenlike in SnyderandLayshockan actual disruption occurred.

In Snyder the Third Circuit, applyinginker, held that it wasinreasonable for the school
to believe thata student’s oftampus speealould cause a substantial disruption to the school
because the speech vwasnonsensical thahd one could have taken it seriously, and no one
did.” J.S. ex rel. Snyder v. Blue Mountain Sch. D&iQ F.3d 915, 930-31 (3d Cir. 2011)
(emphasis addediHowever, the Court did not address whether the student’s speech actually
caused a substantial disruption because the issue was not before thelCatoR8.

In Layshock ex rel. Layshock v. Hermitage Sch. [ise. Third Circuiemphasized that
the isue before it was not whether the student’s conduct caused a disruption to the school
environment, so it did not applinkerwhen it found that a student’'s af&mpus speech was
protected. 650 F.3d 205, 207 (3d Cir. 2011).

Unlike the students iBnyderandLayshockit is clear that A.N.’s speech caused an
actual disruption to the school environment. Students, parents, and school officials reacted.
Police beame involved. An innocent child and his famigre awokenn the middle of the
night by the police out of concern that he posted the threat. Additionally, the mornmbeafte
post, the School District was closed, buses in the school district were cancelledheol

district officialsmessaged all schools and parents of School District students.

193.S. ex rel. Snyder v. Blue Mountain Sch. D&i0 F.3d 915, 930-31 (3d Cir. 2011).
' Layshock ex rel. Layshock v. Hermitage Sch. D880 F.3d 205, 207 (3d Cir. 2011).
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At minimum, A.N.’s speeclwasthe maskup video that he created and posted on
Instagram depicting the violent portionB¥anoverlaidwith the threatening song lyrics
contained irPumped Up Kickscaptioned“See you next year, if you're still aliveAfter
viewing A.N.’spost two students immediately inquirathoutwhether A.N.5 post was threat
Additionally, a parent of a School District studeett an email to the school’s principal to
notify him of the posbecause the paredid not know “how tanterpret” it. Separately, a parent
who saw a screenshot of A.N.’s post calleelstate policewho, after reviewing a screenshot of
A.N.’s post, notified the school’s princip#s a result ofA.N.’s speechschool officials
belabored in the wee hours of the morriogletermie the identity of the poster and discern
whether the perceived threat was credilblgere is no doubt that A.N.’s mash-up video posted
on Instagram is the speech that caused a disruption.

Unlike in Snydemwhere the Third Circuit stated thad one could or did take the content
of the student’s nonsensical social media profile seriously, people could, and indfatetkelithe
content of A.N.’s post serioushi.N.’s classmates ask&dhether the post wasal anda parent
who viewed the posgtmaikdthe school’s principal. Another parerintactedhe state police
about the post. Aftdseingunable to discern whether to take the post seriously, the School
District’s superintendemwas left with no other chee thanto close schoolafter consulting with
state police.

While A.N. attempts to argue that others mischaracterized his speeclctthedaot
support such a conclusioiny “mischaracterizations” arose after the perceived threat existed
and stemmeffom A.N.’s choice pertaining to the maslp, including posting the video from an
anonymous account, usingeofile picture of an unknown child, posting on an Instagram page

directed at School District students.
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A.N.’s post created a substantial disruption to the school environthergforethe
School District’s discipline did not violate A.N.’s First Amendment rightscakdingly, A.N.
has not met his burden of establishing the first element of the preliminary injuresion t

2. A.N.’s PostReasonablylLed Defendants toForecast a Substantial Disruptionof,
or a Material Interference to, the School Environment

Even if a disruption did not occur, which the Court finds that it did, the School District’s
reactions and discipline did not violate A.N.’sftiAmendment rightbecause A.N.’s post
reasonably led school officials to “forecast substantial disruption of or a ahatéerference
with school activities. Tinker, 393 U.Sat514. Dr. McGloin was forced to cancel school for the
safety and welbeing of the School District’s studerii@cause there was a perceived threat
against the School District thagither she, ndhe policecould confirm was legitimate.
Considering the recent history of school shootings across the nation, it was not unregsonabl
Dr. McGiloin to close the School Distriti.

In R.L. v. Cent. York Scglthe Middle District of Pennsylvania recently held that school
officials did not violate a student’s First Amendment rights when school offisispended a
student for creating social media post outside of school that read: “Plot twist, bomb isn’t found
and goes off tomorrow.” 183 F. Supp. 3d 625, 629-30 (M.D. Pa. 2016). Applyikeyr, the
court found that the student’s speech actually caused a disruption amavigteasonable for
school officials to forecast a substantial disruption to the school environment duettaém’s
social media postd. at 636, 640. The court noted that if a school can “point to a well-founded
expectation of disruption . . . the restrictimiy pass constitutional musteld. (quotingB.H. ex

rel. Hawk v. Easton Area Sch. Djst25 F.3d 293, 321 (3d Cir. 2013)) (internal quotation marks

12|n fact, a fatal school shootingaurred in the School District befor®eeloseph McDermott)pper
Perkiomen Sophomore Shot to Death in Classroom Teen Tells Police Taunts laadttokH
ClassmateTHE MORNING CALL (May 25, 1993), http://articles.mcall.com/1993-05-
25/news/2916043_1_michaslvannupper-perkiomemigh-schooljasorrmichaetsmith.
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omitted). The court determined that school officials’ actions were reasonablgsbkeschool
officials “clearly viewedthe student’s] post as an issue of school safédy (emphasis added).
The court stated that “in light of the many school shootings that tragicallyredeover the past
few decades, there can be no doubt that schools, parents and students rmagttaggestion
of a bomb threat very seriously and witlegt concern.1d. at 637 (emphasis added).

Although the student argued that the post was meant to be a joke, the student’s subjective
intent was not relevant to the court’s applicatioioker. TheTinker standard also did not
require the court to de@dwhether school officials’ characterization of the student’s speech as a
threat was propetd. The court noted that its finding was consistent with similar cases in other
circuits.Id. (discussing/Nisniewski v. Bd. of Ed. Of Weedsport Cen. Sch.,[384. F.3d 34 (2d
Cir. 2007) (holding, undeFinker, that it was reasonably foreseeable that a student’s speech
would cause a disruption to the school environment where a student’s intessstge
suggested that a teacher would be killed, even after a pohestigator and psychologist
concluded that the student’s speech was intended as a joke)).

Similar to theschoolofficials in R.L, it was reasonable for the School District to forecast
a substantial disruption to the school environment due to A.N.’s post. A.N. asserts that School
District officials never actually saw his post, and the decision to close the $ubtvalt was not
caused by A.N.’s speeclt.is of no consequence that school officials never saw A.N.’s post
directly. In fact, there was no wé#or school officials to see thactual post, even after the fact,
because A.N. deleted the post and the video from all sources in order to maintain histgnonym

School dficials, andinvestigating policeclearly viewed A.N.’gpost as a school safety
issue Dr. McGloin made grudentand timesensitivedecision tcclose the districafter working

late intothe early morning and consulting with police. Considering the totality of the
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circumstances, and the facts as outlined above, Dr. McGloin andhbel®istrict officials’

fear of disruption was significant and not remote becaiskeevery least, there was a
suggestion of a school threat from an unknown source over the internet in a forum consisting
predominatelyof Upper Perkiomen school district students.

Furthermore, although A.N. contends that his post was not a threat and was only intended
toridicule Evan A.N.’s intent behind his post is not relevant in applyiigker.

A.N.’s post reasonably led school officials to forecast that a substantial chartgpthe
school environment would occur. As such, the School District’s discipline did not violats A.N
First Amendment rights. Accordingly, A.N. has not met his burdes@blishing the first
element othe preliminary injunction test, and the Court need not consider the other eléfments.
V. CONCLUSION

For the reasons set fortlerein the Court denies Plaintiff A.N.’s Emergency Motion for

Preliminary Injunction. An apprompate ader follows.

13 Since Plaintiff is unlikely to prevail on the merits of his claim andshisech is considered unprotected under
Tinker, thepublic interest weighagainst thémposiion of a preliminary injunctiortiin exercising their sound
discretion, courts of equity should pay particular regard for the public qoeisees in employing the extraordinary
remedy of injunction.'Winter, 555U.S. at 2 (citation omitted) In this case, granting a preliminary injunction
would hamper the School District’s abilitg protect the safety of its students dikély encourage unprotected
student speech thaauses disruptionto the schooknvironnent. Accordingly, Plaintiff has not met his burden of
demonstrating that the public would be served in a granting an injuncti@ctjménying the injunctiowill further
the public interestn maintainingsafetyand preverihg disruptions to the school environment.
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