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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RAZZAAQ MILLER : CIVIL ACTION
V.
MICHAEL ALICE , etal. .: NO. 16-6483
MEMORANDUM
DAVIS, J. JANUARY 4 2017

Plaintiff Razzaaqg Millebrings this action pursuant to 42 U.S.C. § 1983, based on his
arrest and related prosecutiom firearms offenses and other chargele seeks to proceéd
forma pauperis For the following reasons, the Court will grant plaintiff leave to proceed
forma pauperisand dismiss his complaipursuant to 28 U.S.C. § 1915(e)(2)(B).

. FACTS'

Plaintiff alleges that hevas arrested on January 13, 204r&] charged with firearms
offenses, among other things the course of the arreptaintiff claimshe was assaulted by
officers of theHighway Patrol Unit of the Philadelphia Police Departmepecifically, he
contends that he was “beat upon [his] groin area [and] also kicked and punched in the ribs and
choked upon the neck by several officers.” (Comp\/.y |

According to the publidocketfrom plaintiff’'s underlying criminal case, plaintiff was
arraignedn Philadelphia Municipal Court on January 14, 2ah2 day after he was arrested
Commonwealth v. MilleDocket No. MC-51€R-0001973-2012 (Phila. Municipal Ct.After a

preliminary hearing in March of 2012, four of the six offenses with which ffaivds charged

' The following facts are taken from the complaint and public records of court gdhogse
related to this case
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were held for court.The charges of possessioraofinstrument of crime and resisting arrest
were dismissed for lack of evidencelaintiff alleges that tharrestingofficers “fabricated
statements, testimony, and evidence in order to obtain [his] conviction.” (CorfipC¥) |

The case proceeded in the Philadelphia Court of Common FBeasCommonwealth v.
Miller, Docket No. CP1-CR-0003856-2012 (Phila. Ct. Common PleaB)aintiff claims that
he informed th¢udgepresiding over his case, the Honorable Robert P. Colemndthe
AssistanDistrict Attorney,Kendra McCrae, that he was being prosecuted with false evidence
but that theyfailed to nvestigate or take other actiérin January of 2016, the caseceeled to
trial with a different Assistant District Attorney, Jessica Chung, and a diffgrége Plaintiff
alleges thaMs. Chung entered fabricated documents into evidageést him Plaintiff was
acquitted of prohibited possession of a firearm, &ed¢maining charges wemelle prossed
Id.

On December 31, 2013, plaintiff filed a lawsuit against Michael Alice andriERiga—two
of the officers who allegedly assaulted him—and other unidentified officersyimtpthat those
defendants violated his constitutional rights when they kicked anchpdhim in thegroin, rib
and neck in theourse of arresting hirh.SeeMiller v. Alice, E.D. Pa. Civ. A. No. 14-68 (ECF
No. 5). The complainh Civil Action Number 1468 also alleged that there was insufficient

evidence to charge plaintiff with resigg arrest. Ifl. at ECF No. 5, p.5 § V.) The case was held

’ It appears that ADA McCrae served as the prosecutor on the casegpoaxmately July of
2012 though mide-late 2014.See Commonwealth v. Millddocket No. CP-5CR-0003856-
2012 (Phila. Ct. Common Pleas). Judge Coleman presided over the case during thatogne pe

* Pursuant to the prison mailbox rule, a prisoner’s complaint is considered filed ateheeti
hands it over to prison authorities for forwarding to the Cobee Houston v. Lack87 U.S.
266, 276 (1988).The complaint indicated that plaintiff delivered it to prison authorities for
mailing on December 31, 2013.



in suspense for a period of time pending Officer Alice’s return to duty andgbkition of
plaintiff's criminal mattersgn state court. I(. at ECF No. 24.) The Court recently scheduled a
final pretrial conference on January 18, 2017, after removing the case from susjibrage. (
ECF Nos. 30 & 31.)

On December 24, 2016lgmtiff filed the instant case agairStficer Michael Alice, Officer
Edgar Rth (identified in the caption as EdgaofR), Judge Coleman, ADA Chung, the City of
Philadelphia, the “District Attorney’s Office,” and ADA McCrakle raises constitutional
claims, pursuant to 42 U.S.C. § 1983, based on the circumstances surrounding his arrest and his
prosection. He seekdamages for injuries he sustained during the course of his arrest as well as
for time he spent incarcerated in connection with the criminal charges.

. STANDARD OF REVIEW

The Court grants plaintiff leave to procaadorma pauperidecause it appears thatibe
incapable of paying the fees to commence this civil actAecordingly, 28 U.S.C. §
1915(e)(2)(B)applies which requireshe Court to dismiss the complaint if it is frivolous
maliciousfails to state a claipor seeks monetary relief from an imneuwhefendant “[A]
district court may dismiss a complaint as malicious if it is plainly abusive of the judicedgsro
or merely repeats pending or previously litigated claini&.ddzki v. CBS Sport€iv. A. No.
11-841, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

Whether a complaint fails to state a claim under 8 19(5(&)(ii) is governed by the same
standard applicable to motions to dismiss under Federal Rule of Civil Procedure 12€®)(6)
Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999), which requires the Court to
determine whether the complaint contains “sufficient factual matter, accepted,as state a

claim to relief that is plausible on its faceXshcroft v. Igbal556 U.S. 662, 678 (2009)



(quotations omitted):[M]ere conclusory statements[] do not sufficdd. The Court may also
consider matters of public recor8uck v. Hampton Twp. Sch. Djst52 F.3d 256, 260 (3d Cir.
2006). Additionally, the Court may dismiss claims basedroaffirmative defensthe
affirmative defensés obviousfrom the face of the complainSeeFogle v. Pierson435 F.3d
1252, 1258 (10th Cir. 20063f. Ball v. Famiglio 726 F.3d 448, 459 (3d Cir. 2013Qrogated
on other grounds hyColeman v. Tollefsqri35 S. Ct. 1759, 1763 (2015)s plaintiff is
proceedingro se the Court construdss allegations liberallyHiggs v. Att'y Gen 655 F.3d
333, 339 (3d Cir. 2011).

1. DISCUSSION

A. Claims Against ADA McCrae and ADA Chung

Prosecutors are entitldd absolute immunity from liability under § 1983 for atiat are
“intimately associated with the judicial phase of the criminal proses$ as “initiating a
prosecution and . . rgsenting the State’case€ Imbler v. Pachtmam24 U.S. 409, 430-31
(1976). Plaintiff's claims against ADA Chung are based on her presentation ofdlyjeglse
evidence orehalf of the Commonwealtt trial. Asthe presentation of evidence aakis an
act clearly coverelly prosecutoriaimmunity, the Court will dismiss plaintiff's claims against
ADA Chung. See idat 41516 & 430 (claims that prosecutor allowed witness to give false
testimony and prosecuted plaintiff despite knowledge of exculpatory infermagre barred by
prosecutorial immunity) Plaintiff's claims against ADA McCrae appear to be based on the fact
that she comued to prosecute the chargaminst hindespite having been informed that those
charges rested on fabricated evidence and/or without properly investigatiragithéob those
charges.As ADA McCrae’sprosecution otriminal charges againstahtiff is covered by

prosecutorial immunity-even if she failed to adequately investigate the basis for those charges



after having been informed of the problems with the Commonwealth’s evidéheezeurt will
dismiss plaintiff's claims againsier. SeeRehberg v. Paulkl32 S. Ct. 1497, 1504 (2012)
(prosecutorial immunity shields prosecutors frioaility for malicious prosecution claims);
Washington v. City of Philadelphi&lo. CIV.A. 10-176, 2010 WL 2736936, at *2 (E.D. Pa. July
8, 2010) (prosecutorial immunity applied whetlee' plaintiff's allegations of a failure to
investigatgwere] directly connected to the conduct of judicial proceedipgs
B. Claims Against Judge Coleman
Judgesareabsolutely immune from liability for damages under 8§ 1983 for acts or omissions
within their judicial capacity unless they acted in the clear absence of all junsdiSge Stump
v. Sparkman435 U.S. 349, 356-57 (1978All of plaintiff's claims against Judge Coleman
appear taelate to how he handled plaintiftsiminal case as the presiding judge after having
been informed of the allegedly fabricated evidence. As Judge Coleman isleatélzsolute
immunity from claims based drow he handled plaintiff's case in his judicial capacity, the Court
will dismiss plaintiff's claims against him.
C. Claims Against the District Attorney’s Office and the City of Philadelpha

The Philadelphia District Attorney’s Office is not an apgprate defendant in this case
because iis nota legal entityseparate from th€ity and, accordingly, may not be sued under §
1983. See Reitz v. Cnty. of Bugck®5 F.3d 139, 148 (3d Cir. 1998Ege als®d3 Pa. Cons. Stat.
Ann. 8 16257.The Court will therefore dismiss plaintiff'slaims against the Philadelphia
District Attorney’s Office.

A municipality such as the City of Philadelphia may not be held liable under 8§ 1983
based solely on the conduct of its employedsnell v. Dep’t of Soc. Servs. of N.¥36 U.S.

658, 691 (1978). Rather, “when a suit against a municipality is based on § 1983, the



municipality can only be liable when the alleged constitutional transgressitemes or
executes a policy, regulation, or decision officially adopted by the governing bodgronally
adopted by custom.See McTernan v. City of Yo864 F.3d 636, 657 (3d Cir. 2009)
(quotations and alteration omitted). “To satisfy the pleading standard, [aff)lennst identify
a custom or policy, and specify what exactly that custom or peksy” Id. at 658. As the
complaint does not allege that a municipal policy or custom caused the violation offfgainti
rights, he has not stated a claim against the City of Philadelphia.

D. Claims Against Officers Alice andRuth

Plaintiff's excessive force claims, wdh are based on his allegatithrat Officers Alice and
Ruthassaultedhim in the course adrresting himduplicate the claims raised in his previously-
filed civil action againsthose defendantsSeeMiller v. Alice, E.D. Pa. Civ. A. No. 14-68.
Accordingly, the Court will dismiss those claand any other claims that plaintiff has already
asserted against Officers Alice aRdth in the pending litigatier-without prgudice to plaintiff
proceeding witlthem in the previouslfited case See Walton v. Eaton Corfm63 F.2d 66, 70
(3d Cir. 1977) (en banc) (observing that a plaintiff has “no right to maintain two sepati@ns
involving the same subject matter at the same time in the same court and against the same
defendant.”).

To the exént plaintiff is raising false arrest or related false imprisonment claims thatahay n
have been raised in his previousilgd case, those claims are tirharred. Pennsylvania’s two-
year limitations period applies to plaintiff's § 1983 claingee42 Pa. Cons. Stat. § 5524,
Wallace v. Katp549 U.S. 384, 387 (2007). “[T]he statute of limitations upon a § 1983 claim

seeking damages for a false arrest in violation of the Fourth Amendment, idnarestst is



followed by criminal proceedings, begittsrun at the time the claimant becomes detained
pursuant to legal processWallace 549 U.S. at 397.

Plaintiff was arrested and beaten hg pfficers on January 13, 2012, and was arraigned the
next day according to the public docket. Accordingly, fafse arrest claims or false
imprisonment claims related to his detention before legal proceedings condnagagest him,
accrued in January of 2012. As plaintiff did not file this action until December of 2016, those
claims are clearly timbarred?

The Court also understands plaintiff to be raismagicious prosecution clain@d/or due
process claims based on Officer Alice &ificer Ruth’s fabrication of evidence against him.
SeeHalsey v. Pfeiffer750 F.3d 273 (3d Cir. 2014pssler vCrisanti, 564 F.3d 181, 186 (3d
Cir. 2009) (en banc). However, although plairgéherally alleges that the officers “fabricated
statements, testimony and evidence” in an effort to secure his conviction, he does det provi
specific factual allegations supprt those claims. Plaintiff does not clearly describe what each
officer said or did to violate his rightst describe the fabricated evidence in a manner that would
allow the Court or the defendants to understandatteal basis for his claisa Accordingly, the
Court will dismiss plaintiff's malicious prosecuti@aim andanydue process claines
conclusory, and give plaintiff leave file an amended complaint so he can elaborate on the
events giving rise to thos#aims.

V. CONCLUSION

For the foregoing reasortbe Court will dismiss plaintiff’'s complaint. A district court
should generally provide a pro se plaintiff with leave to amend unless amendment would be

inequitable or futile.See Grayson v. MayvieS8tate Hosp.293 F.3d 103, 114 (3d Cir. 2002).

* Any relatedclaims against the City based plaintiff's arrest and his detention prior to the
imposition of legal process aa¢so timebarred



The Court will dismiss plaintiff's claim against ADA McCrae, ADA Chungglde Coleman, and
the District Attorney’s Office with prejudice because plaintiff cannot cugal#dfects in those
claims. However, t Court will give plaintiff leave to file an amended complaint in the event he
can raise claims against Officer Alice, Officer Ruth, and the City of Riipadh that are neither
time-barred noduplicate the claims raised in Civil Action-68, which is still pending before

the Court. An appropriate order follows.



