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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARK AUSTIN, : CIVIL ACTION
Plaintiff, :

V.

BLOOMIN' BRANDS, INC., et al, :
Defendans. : No. 16-6509

MEMORANDUM OPINION

Timothy R. Rice August 30, 2017
U.S. Magistrate Judge

Plaintiff Mark Austinallegesthat Defendants Bloomin’ Brands, Inc. and @8staurant
Services, LLC as ownes of the Bonefish Grill restaurant in Newtown Square, Penngglvan
(collectively, “Bonefish”),engaged in sex discrimination, ratiscrimination, and retaliatiqmn
violation of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2080seq
Bonefish seeks summary judgment.

Bonefish’smotion isgranted in part and denied in part. No reasonable jury could find
thatthebehavior of Austin’s co-workers among themselves, which ranged from sophomoric and
childish to sexually suggestive, crude, and offensive, originated “because tifi’&asx or
race. A reasonable juryhowever couldfind Bonefish retaliated against Austin by allowiihg t

harassingpehavior to intensify and target Ausbecause hbadcomplained Meritor Sav. Bank

v. Vinson, 477 U.S. 57, 67 (1986).
l. Legal Standard
Summary judgment is appropriate where “there is no genuine dispute asnaiznial
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56éa). T

evidence and any inferences from the evidence must be viewed in the light masl&atothe
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non-moving party.SeeRay v. Warren626 F.2d 170, 173 (3d Cir. 2010). If reasonable minds
could conclude that there are sufficient facts to support a plaintiff's claimmsnary judgment

should be deniedSeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986}t should be

granted if no “reasonable jury could return a verdict for the nonmoving'plaaised on the

evidentiary record. Reedy v. Evanson, 615 F.3d 197, 210 (3d Cir. 2010).

. Facts Most Favorableto Austin

Austin began working as a saute cook at Bonefish in April 2015. Pl.’s Cdtiatierment
of Facts (doc. 33) (“Pl. C.S."){ 3 Def. St. of Undisputed Facts (doc. 2p¢‘Def. St.”) T 1L
Kevin Rotherywasthemanaging prtner. Pl. C.S. 1 5; Def. St. § 3. Rothegdoint Venture
PartnemwasShaina Nestor at the beginning of Austin’s employment, and Michael McMastn as
approximately December 2015. PI. C.S. § 6-7; Def. St.Qither supervisors were Bill Stellato,
Robin Wright, Felicia Jilek, and Jeff Season. PI. C.S. 1 5; Def. St. § 3. Austin and Daess Ja
were the onlyAfrican-Americansworking full-timein the kitchen! PI. C.S. § 8-9. The other
eight kitchen workers were Hispanitd.

The company’s harassment poliegs not regularly provided to kitchen staff upon
hiring. PIl. C.Sat{ 1519. Immediately upon commencing his employment, Austin witnessed
behavior by the Hispanic kitchen st#fat violatedBonefish’ssexualharassment policyld.
21. The kitchen staff would rub, pinch, or smack one another’s backsides as they moved past
one another, massage one another’s shoulders, and put their arms around one another. Austin
Dep. at 85-86. Austin testified there “wasn’t a day [he] worked” at Bonefisthiiabuching

did not happenld. at 99.

! Jamesstarted working at Bonefish after Austin and corroborated Austin’s testithahy
they were the only two AfricaAmerican kithien workers. James Dep. at 9.



There were also miipple communication issues between Austin andHspanic ce
workers who would refuse to tell him in English which food he needed to plate, and ignore his
Englishlanguage requests for prep material. at 7981. Austin regularly reported the
communication issues to Rothery, from the time he began working in April 2015 through
September 2015, without resolution or improvement. Austin Dep. at 86.

In the summer of 2015, Austin and Janaesballycomplained to Rothery about their
colleaguesinappropriate touching, alleging that they felt selyuaarassed PI. C.S. § 42;
Austin Dep at115, 130; James Dep. at 25, 37. Rothery told Austin he would “talk to the guys”
about the harassment. Austin Dep. at 18fler Austin's complairt, hisco-workers behavior
worsened and they began to target him. PIl. C.S. fH#6coworkerswould “look at [Austin]
and smile” while, for example, putting their hands into one another’s pants. Austin 6p. at
Austin next made a written complaint ief@ember 2015, and repeated his complaints six times
to various managerdd. He found, however, thédftlhe more [he]complained, the more vulgar
[the kitchen stafflwould get.” Id.

The sexual touchingecame even more frequerAustin Dep. at 256-57Austin
estimated hicolleagues would mimic oral sex with one another twice per weelgratgex
“regularly.” 1d. at103-04. One coworker would put his hands into another’s pafagly
often,” and another would do the same “weekly,” id. at 105, and they wotlggatl’ or
“touch” one another every dag. at 110. He explained hdws coworkers taunted and
targetechim: “while [the coworker] would have somebody’s hip and be thrusting them, he’ll be
looking at me smiling while we’re working. . it's like they’re waiting for me to notice it.1d.
at 113. Rothery was present while the employees mimicked sexual actsgrdrlywitnessed

theobjectionableactivity. Pl. C.S.{ 2930.



Austin also citedwo incidentshe believed demonstrat&bthery’sracialbias Austin
Dep. at 121. Onc&®othery asked James to impersonate an Afrisiarerican customewho
was caling the hostess to complain about being seated in the corner. PIJG%39. Rothery
laughed while the call was maftbe “James impersonation call’)d. 1 4841. Another time,
Rothery joked about being surprised that a Caucasiavodoer had AfricarAmerican friends
(the “joke about interacial friendship”) Austin Dep. at 121.

In September 2015, Austin wrote a letter to Rothery complaining about a number of
issues, including the kitchen staff's inappropriate “sexual games,” and tegjtfest Rothery
condoned the conduct as shown by the James impersonation call incident. Pl. C.S., Def. C.S., 1
50; Ex. 3 at P27. Rothery did not appropriately follow up on Austinitten complaint PI.

C.S. 1 53. Rothery was not disciplined for this failure until March 29, 2016, the same day Austi
resigned.Ex. 20 to PL.Resp

In October or November 2015, one of the kitchen staff used a kitchen tong to pinch
Jame%s nipple. Pl. C.SY 58 Austin Dep. 101-02. Austin complained to Rothery, died to
appropriately addregke incident. Pl. C.Satff 6263; Austin Dep. at 159Instead Rothery
placed the employee whtad pinchedames next to Austim the kitchen and denied Austin’s
request for a schedule charfg®l. C.S. at { 66Locatednext to “the biggest aggressor in the
store as far as harassment goes,” Austin began complaining to Rotherydatifia co-
workes’ sexual harassmenAustin Dep. at 256. He also told Rothery his fear that, now that he
was in even closer proximitytwo feet away- he would be touched inappropriately. Austin
Dep. at 256-57. When he would bend over and a colleague would “brush past” his rear, Austin

“never knew how to take it.ld. at 257.

2 Bonefish admits these actions were taken but contends it had valid business ogasons f

denying the schedule change. Def. C.S. 1 66.
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Austin alsocomplairedto the other managers. PIl. C.S. at § 71. One manager, Robin
Wright, could see that the continued harassment was affecting Austin, and askepddtedly
what was wrong. Austin Dep. at 16Austinfinally explained to Wright, who did not document
the conversationntil three weeks after itad takerplace, that he felt harassed, stresaed
frustrated by his colleagues’ behavidd. at 161-63. Wrighlaughed?® Id. at 162. Austin’s
complaint to Wrightvas neve'rnvestigatecfl Pl. C.Sat | 7475.

On March 19, 2016, Rothery warned Austin to “get engaged” or go home. PI. C.S., Def.
C.S. at § 81 Austin went home.Id.

On March 20, 2016, Austin asked to speak with McMann, Rothery’s supétiat
82. Austin and McMnnmetthe next day an@ustin complained about the alleged touching and
sexualpantomime Id. at §83. This was the first time Mcht@a was made aware of Austin’s
complaints.ld. at  86. McMann investigated the complaint and adAsesdin that many of
his coworkers had admitted their behavior. Austin Dep. at 168. On March 22, 2016, Austin
returned to Bonefish and worked a shift during which McMann worked as mamagsin Dep.
at168-69.

During Austin’s next shift, on March 24, 2016, one of his co-workers put his hands inside
another ceworker’s pants. Austin Dep. at 169. Austin left his post in the kitcheneqited
the behavior to Rothgrwhoreprimanded the epioyees and advised McMann. Austin Dep. at
169. At McMann'’s direction, Rothery asked Austin to write a statement describibghheior

and gave him the rest of the night off from wot#. at 170.

3 According to Wright's notes, she spoke with the other managers the next day and

followed up by having several conversations with the kitchen staff. Austin Dep. &4163-
4 Bonefish admits that one complaint was made to Wright, but disputes the date and
whether Wright appropriately handled it. Def. C[$.7475.



On March 25, 2016, however, McMann told Austin that the company was finished
addressing his complaints and tAatstin would no longer be permitted to leave his wstidtion
when he witnessed offensive behavilt. C.S. at § 108; Austin Dep. at 17RIlcMann saidsuch
offensive behavior wouldarrant disciplinenly if it was observed by a managekustin Dep.
at 172. Otherwise Austin would have to deal with the offensive behavior or quit. Pl.&.%.
109; Austin Dep. at 172. Austsaidhe was not comfortable coming back to wisrthe
behavior was going to continue. PIl. C.S., Def. C.S. | MdMannthen told Austin that he had
received a complaint about Austin’s behavior, and questioned Austin about an alleged
inappropriate conversation between Austin aariels about a female-@eorker. Austin Dep. at
172.

On March 26 and 27, 2016, Rothery and Wright met with kitchen employees. PIl. C.S. |
113. Although James testified the employees were instructed no additional touchingccauld o
at work most of the offending cerorkers werenot shown a copy of the harassment poliex,,
32to Pl. C.S., Reyes Dep. at 7 (Wright never spoke about the harassment policy),@ddisom
not understand that sexual harassment was the focus of the meeting. Pl. C.S.;JEX1221®
Pl. C.S. Rivera Depat 89 (kitchen worker remembered Wright sayongy “that we have to
work together, they always tell us how we are a family in the restaurant. gtritigtithat’s
what | recall.”)

On March 29, 2016, Austin spoke witkette Kaptzanfrom Bonefish’s corporate human
resourceslepartment, and complained about the inappropriate touching and management’s
inadequate response. Pl. GaBf1 11821. Kaptzan told Austin to deal with the work

environment or quitld. at 1122. She failed to inform him that the companyihstiucted



Rothery to train the staff regarding sexual harassmenhaaidstalled cameras to monitor the
kitchen employees’ behavior. PIl. C.S. at | 122-27.
Austinresignedon March 29, 2016, due to the intolerable work environment. PI. C.S.,
Def. C.S. at 1 128.
IIl.  Discussion

A. Sexual Harassment

Bonefishseekssummary judgment, arguing: (1) none of the allegedly harassing behavior
was directed toward&ustin; (2) none of the allegedly harasgibehavior wa%ecause of”
Austin’s sex; and (3) Austin'sesignationvas not a constructive discharge bec&seefish
took appropriate steps to protéain from the alleged behavior, including installing cameras and
conducting mandatory harassment clas§xf. Br.at1.

An employer may not discriminatgainst an employee “because of . . . sex.” 42 U.S.C.
8§ 2000e-2(a)(1). This provision is violated when an employer permits sexual harassment to

createa hostileor abusive work environmenKunin v. Sears Roebuck & Co., 175 F.3d 289, 293

(3d Cir. 1999)citing Meritor Sav. Bank, 477 U.&t66). To prove sexual harassment caused a

hostile work environment, Austin must show the harassment: (1) was based on (23 wes,
severe or pervasive; (Bpd an adverse impact; (4) would have affected a reasonable person in

his position; and (5) can be attributed to his employer. Castleberry v. STI Group, 863 F.3d 259,

264 (3d Cir. 2017).

Federal landoes not, howeveestablish “a general civility codeOncale v. Sundowner

Offshore Servs., Inc., 523 U.S. 75, 81 (1998). Whether condsuffisiently“severe or

pervasive” to constitute a hostile work environment depends on the “totality of the

circumstances Harrisv. Forklift Sys., Inc., 510 U.S. 17, 21 (1993), including its frequency,




severity, whether it was physically threatening or humiliating or & rfeéfensive utterance,”
and whether it interfered with an employee’s work performaiateat 23.

Even if he harassmeims sufficiently severe or pervasive to constitute a hostile work
environmentBonefish claims thaAustin cannot prové was “because of’ his sex. Def. Br. at
4-9. There are three ways to prove sexual harassment was “because of sexiewietinh and
perpetrator are the same sex; the plaintiff can show the harassment was:\Afechtty sexual
desire; (2) directed at only one sex or individuals of one sex who perform a paffcdtion in
the workplace; or (3) intended to convey badief that the victim did not adequately conform to

gender stereotype®ibby v. Philadelphia Coca Cola Bottling Co., 260 F.3d 257, 262-63 (3d

Cir. 2001).

Austin contends that the actions were directed towards him and therefore support an
inference that they were motivated by sexual desire. PI. Br. &fi$@llegations, however,
describe twdalifferent kinds of behavidoefore and after his complaints to managemdine
timing of the behaviorsuggestshe motivations behind each differ. According to Austin, the
inappropriate touching and mimicking of sexual &ty predate his tenure in the kitchen
because he observed that behavior on his first day of aknéd performedmore “discredy.”
Austin Dep at 85. He doesnot suggesthat when he first began to work at Bonefish, the
inappropriate behaviawas motivated b¥is presence According toAustin, the behavior
became directed towartsm only after he complained about it to Rothelg. at 112 see also
James Dep. at 26

Because the sexually explicit activity is alleged to have targeted Austimfter he

complainedn the summer of 201%e cannot rely oits sexually explicit nature alorie support



an implication that it was “because of” his SeXloreover Austinconcedeshathis colleagues'’
behavior “had nothing to do with anybody’s sexual gendeAtistin Dep. at 118. Compare

Sawav. RDG-GCS Joint Ventures Ill, No. 15-6585, 2017 WL 3033996, at *9-11 (E.D. Pa. July

14, 2017) (denying summary judgmentsaxual discrimination claim when sexually explicit

messages were sent to men and wonumey-Sullivan, 2001 WL 1175127, at *f&denying

summary judgment osexual harassment claim based on sexually explicit statements made about
plaintiff and her family).

Because\ustin has failed to proffer any evidence to suggest he was subject to
harassment “because of” his shig sex discimination claim must be dismisse&eeBetz v.

Temple Health System8lo. 15-727, 2015 WL 4713661, at *1-3 (E.D. Pa. Aug. 7, 2015)

(dismissing hostile work environment claim that consisted of other employel@adli groping,
making gestures or pretendito grope edtother’s breasts and genitals .an a nearly daily
basis” because there was no evidence the conduct took place only in plaintiff's @resenc

B. Rae@ Discrimination

Bonefish also argues Austin has failed to preyudima facie evidence of race
discrimination. Def. Br. at 21-22.
An employer may not discriminate against an empldgeeause of . . . race.” 42 U.S.C.

8§ 2000e-2(a)(1). Racial discrimination can also be proven by demonstrating adrcaiesive

> Unlike the plaintiffs in the cases he cites, Austin does not contend he was touched or that

any of his colleagues mimicked sexual activity with hi@f. Dick v. Phone Directories Co.,

Inc., 397 F.3d 1256, 1266 (10th Cir. 2005) (implicit posal for sexual activity with plaintiff

was sufficient to find conduct was motivated by sexual desire); Winters W& IDapt. of Corr.,
203 F. Supp. 2d 1305, 1308 (M.D. Fla. 2001) (harasser touched plaBuifigy-Sullivan v.

City of PhiladelphiaNo. 00-2413, 2001 WL 1175127 (E.D. Pa. Sept. 17, 2001) (“lewd” gossip
concerned plaintiff and her family).

6 Austin offersno evidence that the activity had any relationship to his professional role or
failure to conform to gender stereotyp&eeBibby, 260 F.3d at 262-63.
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work environment._Kunin, 175 F.2d 293 (citing Meritor, 477 U.Sat66), see alsiAmtrakv.

Morgan, 536 U.S. 101, 116 n.10 (2002) (“hostile work environment claims based on racial
harassment are reviewed under the same standards as those based on sexual Hardssment
prevail on this claimAustinmustshow the harassment based on his:rddevas severe or
pervasive; (2) had an adverse impact; (3) would have affected a reasonsdeipéis

position; (4) can be attributed to his employer; and (5) was targgtedst him because dthis

race. _Cardenas v. Mass@p9 F.3d 251, 260 (3d Cir. 20Qt)ting Faragher v. Boca Ratph24

U.S. 775, 786-87 (199B)

Austin claims he wabarassedby kitchen staff because of his raead contends that
Bonefishallowed the staff to target hitbecause of racePl. Br. at 27-28; Austin Dep. at 120.
On the days he worked in the kitchen, Austin was with, at most, only one other African-
American, who was also made uncomfortable by the other employees’ inaperegxizl
activity. Austin Dep. at 119-20.

Austin also claims Rothery was racially biaseiling the James impersonation call
incident,_id. at 122-23, and the joke about irgetal friendshipid. at 121. Finally, Austin
complainghatall his colleaguesxcept James spolspanish, laughed at his inability to speak
Spanish with them, and refusedspeak English to him to facilitatleeir work, thereby
undermining his job performancéd. at 6376.

As noted above, the inappropriate sexadivity amomyst ceworkersdoes not appear to

have beemacially motivatedbecause it predateklistin’s employmentnd targeted hiranly

10



after his complairst to managemerit Id. at 112. Moreover, Austin fails to explain htve
sexually suggestive behaviargeted him because heAfican-American.
In terms ofAustin’s inability to communicate with his colleagues, Englsgieaker is not

a protected class, and language is not interchangeable withSeearadoa v. Philadelphia

Housing Authority, No. 13-6012, 2014 WL 2476595, at *5 (E.D. Pa. June 2, 2014) (citing

Hernandez v. New York, 500 U.S. 352, 353-54 (1991)). Moredwsstjn admitted that, when

hewould complain about the language barrier, Rothery would instruct the kitchero stpéatk
Englishto him. Austin Dep at 73. Speaking Englisgiso was not a requirement for kitchen
staff. KaptzanDep. at 48. Finallyhere is no evidence that thrk performancef the other
similarly-situated employee, Jamssiffered even though halsospokeonly Englishand found
his colleagues’ Spanistpeaking “annoying."James Dep. at 102. James continued working
at Bonefish for several months after Austin left and resigned only oncdreebured a “better”
job. Id. at 67, 36.

The only evidence Austin relies on to show that the kitchen employees’ behavior was
motivated by race consistsigblatedcomments by Rothery, who was not involved in the
harassment, and language issues that are distinct fromAasténlacks sufficient evidence that

his coworkers’ offensivebehavior was “because of” his race. Pedtiekham v. Walls 409 F.

App’x 512, 520 n.1 (3d Cir. 2010) (citing Caver v. City of Trenton, 420 F.3d 243, 263 (3d Cir.

2005)); Noel v. Boeing Co., No. 06-2673, 2008 WL 1999757, at *21 (E.D. Pa. May 8, 2008),

! According to Austin, he and James were the only two Afrfsarerican employees and

James began working at Bonefish after him, so the behavior began beforeabarmyane of
Austin’s race to offend in the kitchen. To show harasgnwas motivated by racial
discrimination in addition to retaliation, a plaintiff must cite some evidentw®ediarasser’s
racial animus._Seelder v. Penn Mfg. Indus., Inc., 303 F.R.D. 241, 243 (E.D. Pa. 2014)
(denying summary judgment when Plaintiff was “silently harass[ed]” &ywaorker after
complaining about the co-worker’s other more explicitly racist behavior).
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aff'd, 622 F.3d 266 (3d Cir. 2010), (finding evidence tidaintiff was disliked and at times
intentionally treated poorly and unprofessionaihsufficient to establishthe kind of severe,
pervasiveracial discrimination that is necessayyemphasis in original).

Austin’'s race discrimination claim is dismissed.

C. Retaliation

An employer is precluded from retaliatingainst an employegho has alleged an
unlawful employment practice. 42 U.S.C. § 2000e-3(a). To prove retaliation, a plaudtff m
show: (1) a protectealctivity, (2) an adverse employment action, and (3) a causal link between

them Moore v. City of Phila., 461 F.3d 331, 340-41 (3d Cir. 2006). Making a good faith

complaint about sexuak racial discrimination constitut@sotected actity for the purposes of
a retaliation claimid. at 341 even if the complaint would not have supported a Title VII action,

id. at 342, and even if it was only amformal’ complaint, Daniels v. Sch. Dist. of Philadelphia,

776 F.3d 181, 193 (3d Cir. 2015).

A reasonable jurgould conclude that Austin complained to Rothery in the summer of
2015 about behavior that he reasonably believed constitutethderacaliscrimination Austin
Dep. at 115; James Dep. at 25, 37. There is also sufficient eviderecesasonable jury to
conclude that Austin complained again, in writing, in September 2015, and subsequently in
multiple verbal complaints to Rothery and otimeanages. SeeEx. 20 to Plaintiff's Respase;
Austin Dep. at 108, 161-63. Té® complaintgonstituteprotected activity Moore, 461 F.3d at
341.

Austin claimshe sufferedwo adverse employmenttons: (1)the exacerbation of the
hostile work environmerdfter his complairg and (2)constructive dischargafter McMann and

Kaptzen refusetb address the behavior. Pl. Br. at 25. For a hostile work environment to

12



constitute an adverse employment action, it roes§pervasive or severe Jensen v. Potter, 435

F.3d 444, 449 (3d Cir. 2006), overruled in part on other grounds by Burling&@rshinta Fe

Ry. Co. v. White, 548 U.S. 53 (2006). To prove constructive discharge based on a hostile work

environment, Austin must show that his working conditions were “so intolerable [that an

objectively] reasonable person would have felt compelledsigng Pennsylvania State Police

v. Suders, 542 U.S. 129, 147 (20(2Be alsdviandel v. M & Q Packaging Corp., 706 F.3d 157,

169-70 (3d Cir. 2013) (“[A]Jn employee’s subjective perceptions of unfairness or hardloness
not govern a claim of constructivesdharge.”).

Considering the “totality of the circumstances,feasonable jury coufethd Austin’s
post-complaint work environmeastfficiently “severe or pervasive Harris 510 U.S. at 23.
The sexually inappropriate touching and simulated seaatality were pervasivbecausehey
occurred dailyafter Austin’'ssummer2015 complaint to Rothery. Austin Dep. at %ealso

Resetar v. Phillips Feed Serv., Inc., No. 16-3428, 2017 WL 1092345, at *4 (E.D. Pa. Mar. 23,

2017) (finding daily “frequency is probatiwé severity and pervasiveness”).
Thepostcomplaintbehavior Austin described coube interpreted aphysically
threateningand was designeat leasto humiliate him SeeHarris 510 U.S. at 23. Although
Austin concedethe other employeesevertouchedhim or simulated sexual activity with hjm
they did stare and smif him while reaching intone another’s pants. Austin Dep. at 108.
Austin was targetednly after his ceworkerslearned that heomplained to management about
their behavior.ld. Therefore, the behavior carried an implicit message that Austin was being

harassed in retaliation for his complaing&eeGelorme v. Ferraccio Family Markets of

Pennsylvania, IngNo. 12-1340, 2013 WL 6185167, at *3 (noting that an incident in which one

13



man smiledat anothewhile simulating masturbatiorould support a hostile work environment
claim if “such conduct had been part of a pattern”).

A reasonable jurgould also conclude tHearassmeraffected Austin’s ability to perform
his job. Austin testified that the continued harassment left\igibly stressedcausingWright
to repeatedly askim what was wrongpefore he confided to her about the harassment he was
experiencing Austin Dep. at 161. Austin also testified that, on March 19, 2016, his
performance was so affected that Rothery told him “to get engaged or gd huséin Dep. at
165. The following day, Austin was still too upset to work, and at that peicamplained
directlyto McMann. Id.

Because the harassment was pervasive, designed to humiliate and/or threaten, and
affected Austin’s work performancearris, 510 U.S. at 23, a reasonable jury could find it was

sufficiently severe or pervasive to create a hostile work environn@artdenas v. Masse269

F.3d 251, 261-63 (3d Cir. 2001) (overturning summary judgmgainst plaintifivho “may not
have presented as much evidence as did plaintiffs in other hostile workplace envirasasht c
becausésolated disparaging remarks could allow a jury to find facially neuttisditc
discriminatory).

To hold Bonefish liable for the kitchen workers’ behavior, Auatsomust show
“managenent knew or should have known about the harassment but failed to take prompt and

adequate remedial actionJensen435 F.3d at 453 (citingndrews 895 F.2d at 1486).

Management wilbe protected from liability if the remedial measures taken were “reasonably
calculated to end the harassmeéaven if the harassment continudd.
According to Austin, Rothery’s only response to his repeated complaints was to speak

informally with the kitchen staff, and the other managers took no action whatsoever. Austin

14



Dep. at 162, 256. Knowing of the harassment Austin endured, RothetAustin to “get
engaged or go home.” PIl. C.S. § 81. Even wheigWallegedlymet with the employees to
instruct them to stop in a more formal settithg subject otharassmentvas not discussed.
Rivera Dep. at ®; Reyes Dep. at 7. Neither McMann nor Kaptzen ever told Austin cameras had
been installed to monitor the kitchen workers’ behavior, aed after he investigated Austin’s
claims and several eworkers admitted their behavior, McMann told Austin he had to deal with
the behavior or quit. Pl. C.S. 1109, 123-27; Austin Dep. at Kapizen reiterated Austis
only two choices: adjust or quit. Pl. C.S. §122. A reasonable jury could find that Bonefigh faile
to take measusereasonably calculated to end the harassment.

Defendant’s motion is therefodenied as to Count Ill, Retaliation.

An appropriate order follows.

15



