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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RAYMOND JENKINS
CIVIL ACTION
V.
NO. 16-6616
POLYSCIENCES, INC.

MEMORANDUM RE: MOTION TO DISMISS

l. I ntroduction

Plaintiff Raymond Jenkins brings thastionagainst defendamolysciencesinc.
(“Defendani) for alleged discriminatory termination of employment. Plaintiff's Complaint
(ECF 1, “Compl.”) contains two Counts

(1) Race discrimination, pursuantTdle VII of the Civil Rights Act of 1964“Title

VII"), 42 U.S.C. § 2000e-2; and

(2) Age discrimination, pursuant to tAge Discriminationm Employment Act

(“ADEA”) , 29 U.S.C § 623.

Before the Court now is Polysciencé&btion to Dismiss Plaintiff's @mplaint under
Federal Rule of CiviProcedure 12(b)(GECF 3 “Def.’s Mot.”). For the reasons explained
below, Polysciences’ Motion will be GRANTE®ithout prejudice.

1. Factual Background

The following facts are taken from the Complaint, and are accepted as tpugdoses

of the pending motionsSeeFed. R. Civ. P. 12(b)(6); United States Express Lines, Ltd. V.

Higgins, 281 F.3d 383, 388 (3d Cir. 200B)aintiff is an AfricanAmerican male and is at least
sixty-six years of age. (Compl., 11 8-®laintiff began employment with Polysciences as a Lab
Technician in August of 20001d( 1 7). Throughout his employment with Polysciences,
Plaintiff alleges that hebserved Caucasian and younger employees receive promotions and

transfers to better positions, whil&amtiff was not offered similar opportunities to advande. (
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1912-15). In addition, Plaintifalleges that he wasaid less than @&asianand younger
employeesand while Caucasian and younger employesseived a Christmas bonus, Plaintiff
did not. (d. 1 1618). Plaintiff alleges that he was not awarded a Christmas bonus because of
“mistake$ he madebutthat theCaucasiamndor younger employees who did receive the
Christmas bonustiademore or the same or similar mistakes[(]d. 1 19.

In February 2016, Plaintiff was given the responsibility of trairifigpunger, Caucasian
employeé€. (1d. § 21). In the course dfainingthis employee, Plaintiffhad averbal argument”
with him “at the warehouse.{ld. § 21). A day later, Plaintiff washformed by the Human
Resources department that ‘fedattempted to instigate a physical altercation withytinenger
Caucasian employee,” which Plaintiff denig@d. 1 22).

Plaintiff wasterminated by Polysciences fantimidationi’ in February 2016, and his
responsibilities were “distributed among Caucasian and younger employ@gesf 22; 24-25,
28). Although Polysciences has'@arogressive disciplinary policy” thatisciplines employees
“in stages, Plaintiff “was erminated with no prioprogressivaliscipline’” (Id. { 2324). The
younger, Caucasian employee involved in the dispute was not terminiatefil 26).

[11.  Procedural History & Jurisdiction

Soonafter Plaintiff's termination, Plaintiff filed a timely complaint and charge of
discrimination with the Equal Employment Opportunity Commis$i&iOC”) for both race
and age discrimination.ld. 1 6). Followingreceiptof a Notice of Right to Sue from the EEOC,
Plaintiff filed the instant Complaint(ld. 1 6. On January 24, 2017, Polysciences filed a Motion

to Dismiss, alleging that Plaintiff failed to exhaust his administrative remedies witfEDE'E

! Defendantinitially raised failure to exhaust administratireenedies as a basis for

dismissal, but has since conceded exhaus8esjef.’s Replyat 1) (“[T]he sole issue is



and that Plaintiff also failed to state a claim for race or age discrimin&esbef's Mot.).
Plaintiff filed an Opposition to Defendant’s Motion on February 7, 2017 (ECF 4, “Pl.’s Qpp’'n

to which Defendartfiled aReply on February 8, 201{ECF 5 “Def.’s Reply").

This Court has jurisdiction pursuant to 28 U.S.C. § 1331, and venue is proper pursuant to
28 U.S.C § 1441(a).
V. Legal Standard
To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a
complaint must contain sufficient factual allegations that “state a claim to relief thatsgfdau

on its face.” Bell Atlantic Corp. v. Twombly550 U.S. 544, 570 (2007A complaint will

satisfy this threshold test for facial plausibility if “the plaintiff pleads fdatoatent that allows
the court to draw the reasonable inference that the defendant is liable fostioadnict

alleged.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009). “Threadbare recitals of the elements of a

cause of action, supported by mere conclusory statements, do not suffic.’678. While all

factual allegations must be accepted as tuekson v. Pardy$51 U.S. 89, 94 (2007), this

requirement does not apply to legal conclusions, which may be disregainid556 U.S. at
678.

When presented with a motion to dismiss under Rule 12(b)(6), a district court should
conduct a twgart analysis. First, it should separate the factual anddéggaknts of a claim
and accept all of the wetileaded facts as true. Second, it should determine whether the factual
allegations are sufficient to show that the plaintiff has a “plausible claimlief.’reFowler v.

UPMC Shadyside578 F.3d 203, 210-11 (3d Cir. 2009).

V. Discussion

whether Plaintiffs Complaint contains sufficient factual allegations to maintascardinatory
discipline claim.”).



A. Count I- Race Discrimination under Title VII

The first issue is whether Plaintiff has stated a claim for race discriminaticter Uile
VII, it is unlawful for an employer “to fail or refuse to hire or to dischargeiadividual, or
otherwise to discriminate against any individual with respect to his compensatios, te
conditions, or privileges of employment, because of such individual’s race, cbiporresex,
or national origin[.]” 42 U.S.C. § 2000e-#.the plaintiff lacks direct evidence, the claim is

“analyzed pursuant to the burden shifting framework set forth in McDonnell Douglass

Corporation v. Green, 411 U.S. 792 (1973Xautz v. MetPro Corp, 412 F.3d 463, 465 (3d

Cir. 2005). In order to nk& out a prima facie case of discrimination under the McDonnell
Douglasframework plaintiff is required to show “1) that he isreember of a protected clagy;
he was qualified for the position he held; 3) he suffered an adverse employtiwentaaw 4)
that similarly situated individuals not in plaintiff's protected class were treateel fancorably or

that the adverse employment action occurred under circumstances that give risgeieeaoe

of discrimination.” _Sarullo v. United States Postal Sexv852 F.3d 789, 797 (3d. Cir. 2003).
In order to properly plead the fourth element, the plaintiff can either: “(1) inteoduc
evidence of comparators (i.e., similarly situated employees who (aneenmembers of the
same protected class and (b) were treated more favorably under similarstanoces); or (2)
rely on circumstantial evidee that otherwise shows a causal nexus between his membership in

a protected class and the adverse employment action.” Gre¥igin Islands Water & Power

Auth., 557 F. App’x 189, 195 (3d Cir. 2014)While ‘similarly situated’ does not mean
identicaly situated, the plaintiff must nevertheless be similar in ‘all relexespects.”

Opsatnik v. Norfolk S. Corp., 335 F. App’x 220, 222-223 (3d Cir. 2009) (citing Holifield v.

Renqg 115 F.3d 1555, 1562 (11th Cir. 1997)). Relevant factors include “aispahat the two



employees dealt with the same supervisor, were subject to the same staathlhdsl engaged
in similar conduct without such differentiating or mitigating circumstances allwaiinguish

their conduct or the employer’s treatment afrth™ 1d. at 223 (citing Radue v. Kimberi@lark

Corp., 219 F.3d 612, 617-18 (7th Cir. 2000)).

In order to “survive a motion to dismiss, [the plaintiff does] not need to establish the
elements of the prima facie case; [the plaintiffl merely need[putdforth allegations that raise
a reasonable expectation that discovery will reveal evidence of the necessarysgiiien

Groeber v. Friedman and Schuman, P.C., 555 F. App’x 133, 135 (3d Cir. 2014). The plaintiff

must plead sufficient facts to allave factfinder to infer that discrimination was the reason for

the adverse employment actioBolod v. Bank of America Corp., 403 F. App’x 699, 702 (3d

Cir. 2010).

Here, in support of its Motion, Defendargueghat Plaintiff failed to plead any fecto
raise a reasonable expectation that he was teredirmm account of his race Specifically,
Defendant argues that Plaintifbes not allege th#tte other employee was “similarly situated”
to Plaintiff because he does not allege that they “dealt with the same superwsoe subject
to the same standards.Ddf.’s Mot. at 7). Plaintiff arguespy contrast, that he has adequately
alleged racial discriminatiobecause hgplead]he was replaced by a n&idrican American
individual[,]” and that “the warehouse worker’s involvement in the same incident and
presumably the same investigation makes him similarly situa(@l.’s Opp'n 1 2327). In

addition, Plaintiff asserts that he “set forth sufficient evidence or examptier thédicDonnell

2 Defendant raises other arguments in his Motion, none of which are dispositive antelev

at this time Accordingly, at this time, the Court need not consider “Part C,” because welyare o
considering the termination to be the adverse employment action, or “Part &Jsbege do not
need to determine damages allegations at this stegeyhether a claim was stdte(Def.’s

Mot. at 12, 15).



Douglas burden shifting framework, from which an individual may infer Defendaciiens
were suported by discriminatory animus and/or that would contest any other reason prbffered.
(Id. 1 23).

A recentopinion by Judge Schmeislinstructive here. In Jones v. Aria Health, No. 13-

1090, 2014 WL 32310 (E.D. Pa. Jan. 6, 2014), the plaintiff, a black employee, alleged that she
wasterminated after an altercation with a white employe®iolation of Title VII. Judge
Schmehdeterminé thatthe complaint adequately alleged thile VIl claim because the

plaintiff alleged thashe andhe white employe®ere involved in the same conduct, had the
same or similar job positions, and that widte employee was not terminateld. at *3.

Conversely, in Braddock SEPTA No. 13-06171, 2014 WL 6698306 (E.D. Pa. Nov.

25, 2014)Judge O’Neillgranted the defendant’s motion to dismiss the plaintiff's claim for
employment discriminatioander Title VII. Judge O’Neill held thate plaintifffailed to plead

sufficient facts to satisfy the fourth elemeftheMcDonnelDouglastest Id. at*3-4. The

plaintiff's comparator group consisted of three employees held different job positions and
had different supervisors, attte plaintiff faied to plead any facte show similar conduct
between the plaintiff and the three other employéeésat*4. Judge O’Neill notedhatthe
plaintiff's failure to plead facts regarding similarly situated individuals, nthémprotected
class failed togive the Coursufficient factsto infer that discrimination had occurrenl. at*4.
Here, like inBraddock Plaintiff has failed to allege sufficient facts to state a claim for
race discrimination under Title VIIPlaintiff merely allegeshat (1)hewas a member of the
protected clas€SeeCompl. 11 1, 8, 9), (2) Plaintiff was qualified for the position prior to his
termination(ld. at § 7),and (3) Plaintiff was terminated for an altercation while the other

Caucasiarmployee involved was nad( 11 2426). Plaintiff has not, howevesledany facts



that would allowthis Court to inferacialdiscrimination. Unlike in JoneRlaintiff merely
asserts the legal conclusion that he was treated differently than “syrsitadted Caucasian . . .
employees (Id. at [ 1227), rather thaspecifically alleginghatthe employee to whom he
compared himselivas involved in the same condacid had the same or a similar job title
Jones, 2014 WL 32310 at * 3.

In any amended complairR]aintiff is advised tgplead facts regarding ttsgmilarity of
job titles and supervisors between himself and the other employleegever, as is, Plaintiff has

simply not met his burden under the heightened pleading standards set forth in Iqbalveard

to describe with specificity the facts supporting his allegations.
B. Count I1- Age Discrimination Claim under the ADEA
Defendantrgues that Plaintiff's ADEA claim should also be dismissed because Plaintiff

failed to plead any facts regarding the fountbrng of the McDonnelDouglasgprima facie case.

(SeeDef.’s Mot. 1 2729). As with hisTitle VII argument, Plaintiff argues that by pleading
both that Plaintiff was replaced by someone younger and other specific exafmplen
younger employees were treated more favorably, Plaintiff has suffjcgat an ADEA claim.
(SeePl.’s Opp’'nTY 2327).

Similar to Title VII, under the ADEA it is unlawful for an employer “to fail or refuse to
hire or to discharge any individual or otherwise discrimiagi@nst any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such
individual's age[.]” 29 U.S.C 8§ 623ADEA claims are also analyzed under the McDonnell

Douglasframework. SeeSmith v. City of Alleriown, 589 F.3d 684, 691 (3d Cir. 2009)

(confirming use oMcDonnell Douglagramework for ADEA claims).




In Magerr v. City of Philadelphia, No. 15-4264, 2016 WL 1404156 (E.D. Pa. Apr. 11,

2016), Judge Padowismissed the plaintiff's ADEA claim becauge complaint was void of

sufficientfacts to satisfy the fourth element of tdeDonnell Douglagrima facie caseld. at

*5, 8-10. Judge Padowtated “the Complaint . . . [did] not identify any employees who were
treated more favorably than Plaintiif any employees who were similarly situated to Plaintiff
but were not members of the same protected class,” and therefore there was no “cassal nex
between [the plaintiff's] membership in a protected class and the adverseyerapt action.”

Id. at*9. The court concluded that these conclusory, “boilerplate” allegations wereoughe

to sufficiently plead a claim for employment discriminatidd. at *8-10; cf. Leblanc v. Hill

School, No. 14:v-1674, 2015 WL 144135 (E.D. Pa. Jan. 12, 2015) (holding plaintiff had pled
sufficient facts for claim to survive where plaintiff alleged she was placgutabation while a
younger employee-who was outside her protected class, in her same job position, worked under
the sare supervisor, and engaged in the same conduct—was not placed on probation).
Here, like inMagerr, Plaintiff has failed to plead any facts that mak&howing that other
similarly situated employeesutside the protected class were treated more favorably. Plaintiff
simply stategmultiple timesthroughout his complaint that he was treated less &pthan
younger employeesgSeeCompl.|1 1416, 19, 26-27, 51-52).In relation to the altercation that
lead to his termination, Plaintifherelyassertshat the employee he got into the altercation with
was younger than he wafid. 11 2122, 26). However,in order to make a showing that
someone outside the protected class was treated more favorably under thePARMEA, must
show that the employee is bel forty years of ag, which Plaintiff does not allege. In addition,

similar to the complaint iMagerr, Plaintiff does not plead any facts to show that the comparator



employees were simillrsituated; instead, Plaintiff states, without any factual dethds the
otheryounger employees were simliasituated. (Id. 1 1516, 19).

Although Plaintiff made a showing thag¢ ind another employee veeinvolved in the
same conduetthe altercatior-Plaintiff failed to plead any facts that show the two held the
same job position or were supervised by the same person. ohimg&@nt merely states that
while Plaintiff was training an employee, he got into a verbal altercation wigmaioyee.(Id.
1 23). There is no clarity as wwith whom the altercation took place or whether that person had a
similar job title orthe samesupervisor. As mentioned above, Plaintiff simply stdtasthe
other employee was younger than he wédg. 7121-22, 26).

Accordingly, Plaintiff's G@mplaint is devoid o$ufficientfacts b support the fourth

elementof the_ McDonnell Douglatest In any amended complaint, Plaintiff should pléacts

thatacomparators outside Plaintiff's protected clagsda similarjob title, hadthe same
supervisor, and engaged in the same conduPlantiff.
VI.  Conclusion
For the reasons discussed above, Polysciences’ Motion to Dismiss Plaidiffiglaint
will be GRANTED,without prejudice and with leave to amend.

An appropriate @ler follows.



