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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JEFFREY COHEN, Personally and as Sole
Shareholder of RB ENTERTAINMENT
VENTURES, LLC,
Plaintiffs, .: CIVIL ACTION NO. 16imc-210

V.

JOHN TINSLEY and REGULATORY
INSURANCE SERVICES, INC,,

Defendant.

MEMORANDUM OPINION

Smith J. April 5, 2017

A pro seplaintiff, proceeding on belif of himself and his limited liability companiias
filed an application to procedad forma pauperisandthis purported independent action under
Rule 60(d) of the Federal Rules of Civil Procedure. The plairg&ék to have the court vacate
an order entered ithe United States District Court for the District of Marylandwhich the
District of Maryland dismissed their action for improper venédthough the court will grant
the individual plaintiff leave to proceeth forma pauperisthe court willdismiss this purported
independat action because hé) had the opportunity to present his claims in the District of
Maryland or the Fourth Circuit Court of Appeals but apparently chose not tq dod@) failed
to demonstratéhat he is entitled to relief to prevent a grave miscarriage of justice District
of Maryland’s order remains in effect

. PROCEDURAL BACKGROUND
Thepro seplaintiff, Jeffrey Cohen (“Cohen”), asserts that he is the founder of Indemnity

Insurance Corporation RRG (“lIC”), which provides “coverage to a niche segmetite of
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entertainment industry, mainly providing coverage to nightclubs, bars, restalramis, and
special event$.Motion for Relief of J. Pursuant to FRCP Rule 60(d) (“Mot.”) t.2Cohen $
alsothe sole owner and shareholder of RB Entertainment Ventures, LLC (“RB'99&%eowner

of IIC. Id. In 2012, the Department of Insurance of the State of Delaware (the “Depajtment”
used the named defendants, John Tinsley (“Tinsley”) and Regulatorydosuggrvices, Inc.
(“RIS”), to conduct a “target[ed] financial examination of a particularsaation with 11C.” Id.

at 22. Tinsley is the president and principal of RI8.

As part of their investigation, the defendants sent agents to IIC offices inaicripr
several weeks. Id. The plaintiffs contend that the Department should not have used the
defendants to conduct the investigation because Delaware law prohibits ghgni@nt from
using forprofit contractors.ld. Cohenattempted to bring this issue to light, but apparetitly
so to no avail.ld. at 22, 2-3.

Through an affidavit prepared by the defendants, they informed the DepathatlIC
was “financially inpaired.” Id. at 2-3. This resulted in the Department seizing control of 1IC
pursuant tgoroceedings irthe Delaware Court of Chanceryd. The defendantsiere able to
removeCohenfrom control of IIG and the Delaware court declined to allow the pitisto
participate in delinquency proceedings related to 11@. at 24. Eventually, the Department
filed a petition for liquidation, which the Delaware court grantéd. at 2-3 & n.1. [IC was
liquidated in April 2014. Id. at 2-5. The plaintiffs claim that as part of the liquidation, the
defendants were required to file semiannual reports with the clourThe plaintiffs assert that

the defendants have not filed any such repdds.

! The plaintiffs’ motion is docketed at two separate document numbers, southeses the plaintiff's method of
pagination for ease of reference.



Apparently, while the Department was involved in the delemgpy and eventual
liquidation of IIC, counsel for th®elaware Insurance Commissioner referred Cohen to the
United States Attorney’s Office in Baltimordd. at 2-6. In June 2014, federal agents arrested
Cohen pursuant to an indictment charging him \iitudulent conduct related to 11ICld. In
December 2015, Cohen pleaded guilty to several charges and he is currently seentenee
of 444 months incarcerationld. Cohen has appealed fromms judgment of sentence the
criminal matter to the Fath Circuit Court of Appealsid.

Cohenfiled a civil actionon behalf of the plaintiffen the United States District Court for
the District of Marylandwhich was docketed at Civil Action No.-Bd369 and assigned to the
Honorable William M. NickersoA. Id. at 1. In addition to having filed a complaint, the
plaintiffs filed a motion br a preliminary injunction andought leave to procead forma
pauperis See Cohen, et al. Tinsley, et aJ.No. 16¢v-3169, Doc. Nos. -#. On October 5,
2016, lesshana month after the plaintiffsommenced the actiodudge Nickersomntered a
memorandunand order in which the court granted the application to proceama pauperis
and dismissedhe action without prejudice.SeeMemorandum (“Mem.”),Cohen, et kA v.
Tinsley, et al. No. 16¢v-3169, Doc. No. 5; OrdelCohen, et al. v. Tinsley, et aNo. 16cv-
3169, Doc. No. 6.

In dismissingthe action, Judge Nickersaoncluded that venue was improper under 28
U.S.C. 8 139(b) because the events descriliedhe complaint occurred in Delaware and the
named defendants restliem PennsylvaniaSeeMem. at 23, Cohen v. Tinsley, et alNo. 16cv-

3169 Doc. No. 5. Judge Nickersatso concluded that due to the “considerable uncertainty as

2 Although the plaintiffsare contesting the entry of arder in the District of Maryland, they have naaahed any
documents filed in that action, including the complaint and the complainedier, to the instant motion. Because
all of the information related to the case is publicly available through PA@ERpourt has endeavored to provide
the proper bckground for this case by briefly referring to documents filed in thi€@ of Maryland action.
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to whether the appropt@avenue is a Delaware state court or a different federal district court”
dismissal rather than transfer under 28 U.S.C. § 1406(a) was warr&htatl3.

On October 31, 2016, this court’s clerk of court docketed this purported independent
action seeking relief under Rule (6) of the Federal Rules of Civil ProcedureDoc. No. 1.
Because the plaintdffailed to pay the filing and administrative fees or file an application to
proceedn forma pauperisthe court entered an order on December 22, 2016, in which the court
required the plaintiff to either pay the filing and administrative fees or submit a completed
application to proceeth forma pauperiswithin 30 days of the date of the order. Doc. No. 2.
Cohenfiled an application to proceed formapauperiswith an account statement that the clerk
of court docketed on January 23, 2017. Doc. No. 3. Unfortunately, the plaintiff did not include
the required certification by a prison official and did not get a certified copyisoprison
account stament. As such, the court entered an order on February 2, 2017, which required the
plaintiffs to either pay the filing fee and administrative fee or file a compiatéarma pauperis
application that included the necessary certification and certifisdrpaccount statement within
30 days of the date of the order. Doc. No. IA. response to the court’s order, CoHéed
another application to procead forma pauperigthe “IFP Application”)that the clerk of court

docketed on March 6, 2017.

% Pursuant to the federal “prisoner mailbox rulepra seprisoner plaintiff’'s complaint (or petition) is deemed filed
“at the time petitioner delivered it to the prison authorities for forwardinlget@ourt clerk.”Houston v. Lack487
U.S. 266, 27576 (1988). Although this doctrine arose in the context of habeas corpimngetite Third Circuit
has extended it to civil actions brought under 42 ©.§.1983.See Pearson v. Secretary Dep’t of Cori75 F.3d
598, 600 n.2 (3d Cir. 2015) (applying rule in section 1983 action and determiatpgalseprisoner plaintiff filed
complaint on date he signed it).

Here, it appears that Cohen signed and dated the action on October 18, 261 6yomid have been
within two weeks of Judge Nickerson'’s decision dismissing the aftidmproper venue SeeMot. at 218.
Unfortunately, this dating, in itself, generally would not informdbert of the timehat Cohen placed the document
in the control of prison officials for mailing to the clerk of court. It alsceapp that the envelope containing this
action was postmarked on October 27, 2016. Doc. NoatlECF p. 17.
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. DISCUSSION

A. Thel EP Application

Regarding applicatiato proceedh forma pauperisthe court notes that

any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeatith
without prepayment of fees or security therefor, by a person who submits an
affidavit that includes a statement of all assets such prisoner possesdbe that
person is unable to pay such fees or give security therefor.

28 U.S.C. § 1915(d).This statute

“is designed to ensure that indigent litigants have meaningful access to tla¢ fede
courts.”Neitzke v. Williams490 U.S. 319, 324, 109 S.Ct. 1827, 104 L.Ed.2d 338
(1989). Specifically, Congress enacted the statute to ensure that administrative
court costs and filing fees, both of which must be paid by everyone else who files
a lawsuit, would not prevent indigent persons from pursuing meaningful
litigation. Deutscl v. United State7 F.3d 1080, 1084 (3d Cir. 1995)[oward

this end, 8§ 1915(a) allows a litigant to commence a civil or criminal action in
federal court iforma pauperidy filing in good faith an didavit stating, among

other things, that he is unable to pay the costs of the lawgiizke 490 U.S. at

324, 109 S.Ct. 1827.

Douris, 293 F. Appk at 131-32 (footnote omitted).

When addressing applicatiots proceedn forma pauperisunder gction1915, district
courts undertake a twstep analysis: First, the district court evaluates a litiganfinancial
status and determines whetHae or she]is eligible to proceedn forma pauperisunder 8
1915(a). Second, the court assesses the complender § 191Ke)(2)] to determine whether it
is frivolous” Roman v. Jeffe®04 F.2d 192, 194 n.1 (3d Cir. 1990) (cittaigwell v. Shappb36

F.2d 15 (3d Cir. 1976)).

* “The reference to prisoners in § 1915(a)(1) appears to be a mistédena pauperistatus is afforded to all
indigent persons, not just prisonér®ouris v. Middletown Twp293 F. App’x 130, 132 n.1 (3d Cir. 2008) (per
curiam).

®> The Romancourt refeencedthe former version a28 U.S.C. §1915(d), which stated that “[t]he court may request
an attorney to represent any such person unable to employ counsel agidmiay the case if the allegation of
poverty is untrue, or if satisfied that the actisifrivolous or nalicious.” 28 U.S.C. § 1915(d) (1990¥(esignated

as Sectior1915(e) by the Prison Litigation Reform Act, Pub.L. No.-135, 110 Stat. 1321 (1996)The portion of
section1915(d)which allowed the district court @ismiss frivolousn forma pauperisomplaints is now codified at
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Concerning the litigant’s financial status, the litigant must establish that he or she is
unable to pay the costs of suiValker v. People Express Airlines, In886F.2d 598, 601 (3d
Cir. 1989). “In this Circuit, leave to proceenh forma pauperisis based on a showing of
indigence. We review the affiang financial statement, and, if convinced that he or she is unable
to pay the court costs and filing fees, the court will grant leave to pracdedna pauperis
Deutsch 67 F.3d at 1084 n.5 (inteal citations omitted)

The Third Circuit does not define what it means to be indigent. Nonetheless, “[a]
plaintiff need not be absolutely destitute to enjoy the benefit of the stdtut®lauro v. New
Jersey SupremetC Case No. 56, 900238 F. App’x 791, 793 (3d Cir. 200Tper curiam)
(quotingAdkins v. E.l. DuPont de Nemours & €835 U.S. 331, 3301948));see alsdPotnick
v. Eastern State Hospr01 F.2d 243 (2d Cir. 1983%aun v. Dobbin 628 F.2d 990 (7th Cir.
1980). Some courtsave explained that all a plaintiff needs to shetat because of his or her
poverty, he or she cannot afford to pay for the costs of the litigation and providdf lomse
herself (or his or her family) with the necessities of ligee, e.g Rewolirski v. Morgan 896 F.
Supp. 879 (E.D. Wis. 199%JAn affidavit demonstrating that the petitioner cannot, because of
his poverty, provide himself and any dependents with the necessities of lifaaestfi; Jones
v. State 893 F. Supp. 643 (E.D. Te2995) (“An affidavit to proceedin forma pauperiss
sufficient if it states that one cannot, because of poverty, afford to p#lyefaosts of litigation
and still provide for himer herself and any dependents.”)

Here, after reviewing the IFP Applicat, it appears that Coh@nunable to pay the costs
of suit. Thereforgthe courwill grant Cohenleave to proceeth forma pauperis This does not

end the inquiry, however, because Cohen is not the only named plaintiff in this action.

28 U.S.C. § 1915(e)(2)(B)(i)See28 U.S.C. § 1915(e)(2)(B)(i) (stating frivolous naturéroforma pauperis
complaint is ground for dismissal).



RB is a limited liability conpany ands not a “person” for purposes of the forma
pauperisstatute. See Rossmann v. Huveldo. 1:12cv-00092EJL-REB, 2012 WL 5866236, at
*3 (D. Idaho Oct. 16, 2012) (“[B]ecause Sawtooth Capital LLC is not a naturamet&annot
qualify for in forma pauperis status under § 1915.” (internal footnote omitss)also Brittain
v. Marsh Prods., In¢.No. CIV. A. 860052, 1986 WL 1557, at *1 (E.D. Pa. Jan. 30, 1986)
(“[P]laintiffs request leave to procedu forma pauperis The affidavit is signed only by [the
individual plaintifflf and does not reveal the financial status of [the corpgiaiatiff]. This
situation is of no consequence, however, because a corporation is not a ‘person’ within the
meaning of the ‘in forma pauperis’ statute[.]”). Accordingly, to ékeent that the plaintiffs are
seekingeave to proceenh forma pauperi®on behalf of RBthe court will deny RB’s request for
in forma pauperistatus.

B. Review of the Complaint Under 28 U.S.C. § 1915

1 Groundsfor Sua Sponte Dismissal Under 28 U.S.C. § 1915(e)(2)(B)

Because theourt has granted Cohdgave to proceedh forma pauperisthe court must
engage in the second part of the {pat analysis and examine whether the complaint is
frivolous, fails to state a claim upon which relief can be granted, or assedsnaagjainst a
defendant immune from monetary reli¢hee28 U.S.C. § 1915(e)(2)(B)ii) (providing that
“[n]otwithstanding any filing fee, or any portion thereof, that may have been paidyuhesball
dismiss the case at any time if the court determines- that (B) the action or appeal(i) is
frivolous or malicious(ii) fails to state a claim on which relief may be granted(iioy seeks
monetary relief against a defendant who is immune from such relief.”). A aomd frivolous
under section 1915(e)(2)(B)(i) if it “lacks an arguable badiseeiin law or fact,”Neitzke v.

Williams, 490 U.S. 319, 325 (1989), and is legally baseless if it is “based on an indisputably



meritless legal theory.”Deutsch 67 F.3d at 1085. In addressing whethepra seplaintiff’s
complaint is frivolous, theaurt must liberally construe the allegations in the complatiggs
v. Att'y Gen, 655 F.3d 333, 339-40 (3d Cir. 2011).

Regarding the analysis undegction 1915(e)(2)(B)(ii), the standard for dismissing a
complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd
used when ruling on Rule 12(b)(6) motionSee Tourscher v. McCullough84 F.3d 236, 240
(3d Cir. 1999) (applying Rule 12(b)(6) standard to dismissal for failure to stdénaunder §
1915(e)(2)(B). Thus, to survive dismissal, “a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fAshctoft v. Igbal 556
U.S. 662, 678 (2009) (quotirBell Atlantic Corp. v. Twombjy650 U.S. 544, 570 (2007))The
plaintiff's factual allegations “must be enough to raise a right to raleive the speculative
level.” Twombly 550 U.S. at 556 (citation omitted).

2. Analysis

In the Rule 60(d) motion, Coheaises a number of arguments irpgart of his contest
of the District of Maryland’s decision dismissing his actid®deeMot. at 28 - 2-18. This court
need not reach any of these arguments because Cohaildthso establish a sufficient basis for
maintaning an independent action tiis district

Rule 60(d) of the Federal Rules of Civil Procedure provides that Rule 60 “does not limit”
a district court fronf (1) entertaifing] an independent action to relieve a party from a judgment,
order, or proceeding[.f” Fed. R. Civ. P. 60(d)(1). “In bringing . . . an independent action
against a prior judgment, it is not necessary, in order to obtain relief, to tettire court which

rendered the first judgment.Schum v. Bailey578 F.2d 493, 504 (3d Cir. 1978ee Morrel v.

® Rule 60(d) provides that Rule 60 also “does not limit at®power to: . . (2) grant relief under 28 U.S.C. §
1655 to a defendant who was not personally notified of the acti@B) set aside a judgment for fraud on the
court.” Fed. R. Civ. P. 60(d)(B). The plaintiffs do not argue that subsection(2B) apply here.
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Nationwide Mut. Fire Ins. Cp188 F.3d 218, 223 (4th Cir. 1999) (“Further, and also in contrast
to a motion for relief under Rule 60(b), an independent action may be brought in a court other
than the one that issued the contested orderdaré court can entertain an original action to
enjoin a otherwise grant relief from @dgment ... rendered not only by it, but also by another
federal court.” (citations and internal quotation marks omitfes#@ also Lapin v. Shulton, Inc.

333 F.3d 169, 172 (9th Cir. 1964) (explaining that independent actions under Rule 60 for relief
from other courts’ judgments are rarely permitted because of “consideraficr@mity and
orderly administration of justice”). Nonetheless, “Rule 60(d) may not be used aditutubs
appeal.” Sharpe v. United Stateblo. CIV. A. 02771, 2010 WL 2572636, at *2 (E.D. Pa. June

22, 2010) (citing~ox v. Brewer620 F.2d 177, 180 (8th Cir. 1980)).

“[lln determining whether to entertain independent actions for relief,” courts must
exercise their discretion and be guided by “traditional equitable prin¢idlekCo, Inc. v.
Naoyuki Akikusa615 F.Supp.2d 130, 134 (S.D.N.Y2009) (quotingCampaniello Imports, Ltd.

v. Saporiti Italia S.p.A.117 F.3d 655, 661 (2d Cit997). Independent actions under Rule 60

are “reserved for those cases of ‘injustices which, in certain instances, are deeiceshtbyf

gross to demand a departuiem rigid adherence to the doctrine of res judicatinited States

v. Beggerly524 U.S.38, 46 (1998) (quotinglazelAtlas Glass Co. v. Hartfor&Empire Co, 322

U.S. 238, 244 (1944)). Thus, “an independent action should be available only to prgneem a
miscarriage of justice.”ld. Moreover, the party prosecuting an independent action must show
“that there was no ‘opportunity to have the ground now relied upon to set aside the judgment
fully litigated in the original action.” Adefumi v. City of PhiladelphjaNo. CIV. A. 09586,

2011 WL 1161727, at *4 & n.40 (E.D. Pa. Mar. 29, 2011jofmg Gleason v. Jandruck@60

F.2d 556, 560 (2d Cir. 1988)).



As illustrated by the above language, Rule 60(d) acts as a savings dlinissl States
v. Foy, 803 F.3d 128, 134 (3d Cir. 2015). “Rule 60 by itself does not vest a district court with
jurisdiction to consider such a motion or independent actidd.”(citations omitted). In this
regard, “[o]rdinarily, it would be clear that a district court would have jurisdiciver a Rule 60
motion or an independent action seeking relief from a judgment because the court will have
ancillary jurisdiction to consider a challenge to its own judgment or orddr.1f, however, the
movant brings the Rule 60(d) action in a court that did not enter the original judgment, the
movant must establish independent grounds for jurisdict®ee id(“Though we recognize that
there may be circumstances in which a distrairthas jurisdiction over . . . an independent
action seeking relief from a judgment entered by another court, such asavberty to initial
proceedings registers a judgment obtained in another court pursuant to 28 U.S.C. § 1963 . . . Foy
does not point to such an independent ground for jurisdiction hes®&);alsoPeach v.
Laborers’ Int'l Union of N. Am.No. CIV. A. 09450-GPM, 2010 WL 502767, at *3 (S.D. lll.

Feb. 9, 2010) (“Where a judgment has been affirmed on appeal, leave of the appetlate c
required before a district court may entertain an action attacking the jodgma&1 Wright,
Miller & Kane, Federal Practice & Procedur@ivil 8 2868 (3d ed.) (“If [the independent action]
is brought in a court other than the one that gave the original judgment, indepeondent gf
jurisdiction are needed.”).

Here, this matter presents fundamental issue insofar as Cohen is attempting to
personally proceed in pro secapacityand also represent RB, a limited liability company.
Concerning attepts bypro selitigants to represent business entities,

“[i]t has been the law for the better part of two centuries ... that a corporation may

appear in the federal courts only through licensed counBehiland v. Cal.

Men'’s Colony 506 U.S. 194, 2002,113 S.Ct. 716, 121 L.Ed.2d 656 (1998¢
also Simbraw, Inc. v. United State367 F.2d 373, 3734 (3d Cir. 1966) (so
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holding). The same applies to LLCs, even those with only a single member,

because even singleember LLCs have a legal identity separditom their

members.See United States v. Hagerm&d5 F.3d 579, 5882 (7th Cir. 2008);

Lattanzio v. COMTA481 F.3d 137, 140 (2d Cir. 2007).

Dougherty v. Snyde69 F. App’'x 71, 72 (3d Cir. 2012) (per curiam). Based on this well
established law, #lough Cohen may represent himself in this case, he may not represent the
interests of RB, a separate legal entity, which must be represented by counsel.

Even if Cohen could bring this matter on behalf of the plaintiffs, he may not maintin thi
independet action here for two reasohsFirst, the record demonstrates that Cohen failed to
contest the decision in the District of Maryland by filing a motion under Rule 60 arave
appeal to the Fourth Circuit Court of Appeals. All of the grounds upon v@oblen challenges

Judge Nickersos' decision are challenges that he could have rarsedmotionunder Rule

60(b) or by filing an appeal to the Fourth CircfiitCohen has not demonstrated that he lacked

" For purposes of the disposition of this action, the court presumes treaistta® independent basis for subject
matter jurisdiction at this stage of the litigation, although the precise basisapparent at this point.

In thecomplaint the plaintiff alleges that “[t]his Court has subject matter jurisdigbiorsuant to 28 U.S.S.
[sic] § 1331 (federal question jurisdiction), 28 U.S.C. § 1343 (civil siginisdiction); 28 U.S.C. § 1367
(supplemental jurisdiction over state lalaims); and 42 U.S.C. 883 (civil rights jurisdiction).” Complaint at
ECF p.2,Cohen, et al. v. John Tinsley, et &o. CIV. A. 163163WMN (D. Md.), Doc. No. 1.As for these
purported bases of jurisdiction, the only federal statutes referentiesl domplaint are 42 U.S.C. § 1983 and 28
U.S.C. § 2201. For the plainsffo ultimatelyprevail in a section 1983 claim, he must establish (and not simply
allege) that the defendants acted under color of stateSa&.Sameric Corp. of Del., Inc. vtyGaf Philadelphia
142 F.3d 582, 590 (3d Cir. 1998). This essentially requires the plainsiffdw that the defendants were “state
actors.” Lugar v. Edmondson Qil Co., Inel57 U.S. 922, 929 (1982). Although private parties generally do not act
unde state law and are therefore not liable under section 1983, there are certaintaimcamander which the law
will treat a private individual as a state act®&ee Leshko v. Servi&23 F.3d 337, 3387 (3d Cir. 2005) (discussing
and analyzing state t@n under section 1983)There might be an issue as to whether the defendants were state
actors in this case.

If the plaintiffs could not establish that the defendants were state ac®ysydhld not be able to rely on
the Declaratory Judgment Act $opport jurisdiction because it does not serve as an indeptbasis for federal
subjectmatter jurisdiction.See Ragoni v. United Statd24 F.2d 261, 26@8d Cir. 1970)“[T]he mere fact that a
declaratory judgment is sought is not, of itself, grofordederal jurisdiction.”). Thus, it would appear that the
plaintiffs would have to proceed via diversity jurisdiction under 28 U.S.C. § 1332, apgéatrs through the
allegations in the complaint that the pastigould be completely divers&eeConvplaint at 2.

8 As already discussed, Cohen filed this case only two or three week3uafter Nickerson entered his
memorandum and order on the docket. All of the grounds for relief are groun@®stEn could have raised in a
Rule 60(b) motion, and appears that if he would have filed a Rule 60(b) motion in the District ofldfal, the

court would have considered it as having been timely filed insofar asagheseweek period would appear to be
reasonable and, to the extent that he is raisiggraents based on subsections (b)(1), (2), or (3) of Rule 60, he filed
it within one year of Judge Nickerson's ord&eeFed. R. Civ. P. 60(c)(1) (“A motion under Rule 60(b) must be
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the opportunity to have Judge Nickerson rule ongtteeinds raised in the instant motion or that
he was otherwise prevented from doing Siherefore, as Cohen could have raised the precise
claims presented here in the District of Maryland or the Fourth Circuit anadtaalleged or
shown that he was prevented from doing so, permitting such an actiomhére districtis
improper.

Second, Cohen has not satisfied his significant burden of showing that grantingiéfim rel
in this case will prevent a grave miscarriage of justiés. indicated aboveCohenappears to
havesimply chosa to forgo seeking relief in the District of Maryland or the Fourth Circuit by
filing this action here. In addition,a grave miscarriage of justicgould not occur if the court
does not entertain this actibecause anyrpjudice to the plaintiffs caused by Judge Nickerson’s
order isminimal or nonexistent. Cohen appears to believe that somehow Judge Nickerson
addressed the merits of his case when he simply determined that the Districylainblidacked
venue over the dispute and dismissed, rather than transferred, the action. Cohemes iill f
recommence the action by filing a new complaint in a jurisdiction that would hagerprenue
over his claims A request to vacatenatherdistrict court’s order dismissgnan action without
prejudice based on improper venue does not préeentype of extraordinary circumstances

under which an independent action under Rule 60(d)(1) is proper.

made within a reasonable tirand for reasons (1), (2), and (3) no mitv@n a year after the entry of the judgment
or order or the date of the proceeding.”). Thus, there was not a timeiseer other procedural barrier that
prevented Cohen from filing the motion or the District of Maryland foamsidering it.

He alsocould have filed an appeal as of right to the Fourth Cir@&steFed. R. App. P. 4(a)(1)(A)(“In a
civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c)otice of appeal required by Rule 3 must be
filed with the district clerk withirBO days after entry of the judgment or order appealed fromd)the extent
Cohen doubts his ability to have filed an appsed, e.g.Brown v. Panther Il Transp., IndNo. 162182,-- F.

App’x --, 2016 WL 7414192 (4th Cir. Dec. 22, 2016) (per curiéaffjrming district court’s dismissal of civil action
because of improper venue).

° Cohen’s substantive attacks on Judge Nickerson’s decision also woild oy event, provide a basis for relief.
Cohen first contests Judge Nickerson’s statement “[w]hether th@l@minstates a federal question or a civil tigh
violation is unclear.” Mot. at-B. In support of Cohen'argumenthat Judge Nickerson erredthis statement, he
focuses on his various allegaticaisout the case presenting a federal te®r civil rights violatiorthat constitute
nothing more than conclusions of laBee, e.gid. (“Plaintiffs clearly pleaded that ‘this court is proper for this
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The court also notes that Cohen submitted a “Prologue” with his Rule 60(d) motion in
which he essentially argues that he has brought this action in this district®dha District of
Maryland “has been unreceptive to reason and has issued judgments that are hadestakies
of law and fact.” Doc. No.-1 at ECF p. 15. He angs that Judge Nickerson “has taken an
untenable and obstinate position that is clearly designed to prevent the roattprdceeding to
discovery and to trial.”Id. He asserts that Judge Nickerson'’s intent to obstruct the plaintiffs’
ability to proceedo trial is demonstrated by his incorrect rulings in which “the logic of his
decisions [is] so contrary to coherent rational&d” He further notes that while litigating other
matters in the District of Maryland, the Fourth Circuit has reversed desisiothree of those
other mattersld. at ECF p. 16.

Nothing Cohen submitted in the “Prologue” alters the court's conclusion that the

plaintiffs failed to satisfy their high burden of establishing that maintenahtaisoaction is

matter pursuant to 28 U.S.C. § 1391(b) & (b)(2)"; ‘28 U.S.C. § 1331’; ‘28 U.S.C. § 1383}.S.C. § 1367": ‘42
U.S.C. § 1983.”). While they are clear as to what the plaintiff is allegh®y are not the type of welleaded
factual allegations by which a court reviews complaints to ascertain whethae wersubjeetmatter jurisdiction are
proper. Regardless, this particular statement, even if wrongoltzisg to do with Judge Nickerson’s decision and
would not provide a basisifoelief from his order.

Cohen’s second and fourth objections to Judge Nickers@tision appear to relate to tt@nclusion that
the allegations in the complaint pertain to actions in Delawsliat. at 213 — 2-15. Cohen appears to believe that
JudgeNickerson concluded, at least in part, that the case belonged in the Delawaref Ctnamicery. This is
inaccurate because Judge Nickerson references Delaware and the Delaware Coudeny @hbnbecause the
allegations in the complaint relate toians that occurred in Delaware. At no point did Judge Nickerson state that
the plaintiff could only maintain the action in tB®urt ofChancery in Delaware. In any event, the court cannot
dispute Judge Nickerson’s conclusion that despite the plairddfislusorystatement irthe complaint that a
substantial, if not all, of the events giving rise to his claims occurre@ iDigtrict of Maryland, it is abundantly
apparent based on a review of the allegations in the complaint that axtabptat theevents occurred in
Delaware. While this might not be the case, Cohen pleaded as such as is bthanfhtiypal allegations in his own
pleadings.

The final portion of Judge Nickerson’s opiniohwhich Cohen complains is the judgstatement that the
named defendants reside in Penmagia. Mot. at 2L5. Cohen seems to assert thatincluding this statement in
the memorandunjudge Nickerson was somehow attacking his allegations for purdatiesrsity jurisdiction or
even that it meant that thewst lacked personal jurisdiction over the defendaBStseMot. at 215— 2-18.

With this objection, Cohen once again misinterprets Judge Nickersecisah. Judge Nickerson
references the defendants residing in Pennsylvania purely for venue papdsesupport his conclusion that the
District of Maryland was not the proper venue. Judge Nickerson doesentbmthe defendants’ residence for
purposes of personal jurisdiction or subjewdtter jurisdictionand he did not dismiss the action withprgjudice
because of a lack of subjauiatter jurisdiction or personal jurisdictiomherefore, this argument would not provide
the plaintiffs with any relief.
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necessary to correct a grave miscarriage of justice. As indicated above,nhiglarguments
in support of their motion lack merit. In addition, Cohen recognizes that he had the tabili
appeal from Judge Nickerson’s decision if he disagreed with it and just choseltbswtiespite
allegedly having success in other appeals to the Fourth Circuit. He does not irnditate t
anything prevented him from filing an appeal, and it is evident from his ssiomssin this case
that he consciously chose to file here simply to have a different court evaluaterite ah
Judge Nickerson’s decision. Although courts have concluded that Rule 60(d)(1fspearties
to bring actions in a court other than the one in which the order or judgment complained of was
entered, this i& prime example of why considerations of comity and the orderly admiizistra
of justice resultn courts rarely allowing such cases to proceed.
[II.  CONCLUSION

Based on the information in the IFP Application, the court will grant Cdéave to
proceedFP, but cannogrant IFP status for RB because it is not a “person” undantfema
pauperisstatute. The court also finds that because the plaintiffs clearly chose te phis
acton in this district despite failing to exhaubkeir available avares for relef in the District of
Maryland or the Fourth Circuit Court of Appeals, they have not shown that they lacked the
opportunity tofully litigate in the original actiorthe grounds now relied upon to set aside the
District of Marylands order andydgment In aldition, the plaintiffs have failed to demonstrate
that this case presents the type of exceptional circumstances whith the court would
properly entertain this action to prevent a grave miscarriage of justice that occurred in th
District of Maryland. The order complained of does not palihe plaintiffs from filing a new

action in a proper venue, and none of the plaintiffs’ arguments are potentially ioesitorany
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event Accordingly, the court will deny the Rule 60(d) motion afidmiss this purported

independent action with prejudice.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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