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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID D. RICHARDSON,

Petitioner,
v. ': CIVIL ACTION
: No. 17-0253
D. EDWARD MCFADDEN et al.,
Respondents
ORDER

AND NOW, this 29" day ofAugust 2017, upon careful and independent consideration
of the Petition for Writ of Habeas Corp(ESCF Na 1), Respondent Chester County’s Response
(ECF No. 9, Respondenb. Edward McFaddéer Motion to Dismiss (ECF No. }0QPetitionets
Response to the motion to dismiss (ECF No. ti®Report and Recommendation of the
HonorableHenry S. PerkinU.S. Magistrate Judge.CF No. 19, Petitioner’'sObjections thereto
(ECF No. 15), Respondents’ Ogpimon to the Objections (ECF Nos. 19 and 20is hereby
ORDERED thatthe Report and RecommendatioiABPROVED andADOPTED insofar as

1. The Petition for Writ of Habeas Corp(lISCF No. 1)is DENIED with prejudice

and without a hearinfpr the reasons stated heréin

! While Petitioner was a preial detainedacing state criminal chargesefiled thispro sehabeaspetition pursuant

to 28 U.S.C§ 2241, claiming thatain $85 booking and processing fee had been unconstitutionally assesssd aga
him upon baig taken into custodyPet.25, ECF No. 1see alsd’et!s Br. £6, ECF No. 6 By its own terms,

section 2241 state$Thewrit of habeas corpushall notextend to a prisonemless... he is in custodyor it “is
necessary to bring him into court to testify or for ttia28 U.S.C.§ 2241(c)1)-(5) (emphasis added)

Respondenthester County opposed the petition, ard@@ndeniMcFadden filed a motion to dismissn the
grounds thaPetitionerhad failedto raiseanyconstitutionaldefenseagainstis physical custodyr exhaust state
remediesas requied under section 224Respt Chester Conty's Resp8-9. ECF No. 9Respt McFadders Mot.
DismissBr. 4-7, ECF No. 1682. Magistrate JudgPerkin,on referral from this Court, issued af®rtand
Recommendatio(R&R) recommending that thgetition be denied without prejudicend dismissed without a
hearing for failure to exhaust state remedies. R&R0, ECF No. 14

Plaintiff filed timely objections to the R&Rregarding exhaustion insofar as said analysis erroneously subjects
petitioner to the exhaustion requirement under 28 U $2254(b)(1)(A)! Objs. 1, ECF No. 15 He alsoimplicitly
concedes thdte is notchallenging the constitutionality of his physical custodyherstate criminal proceedjs;
rather he isonly seeking to recover for tralegedlyunconstitutionakdzure of the$85 special assessmetitom
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2. The Motion to Dismis¢ECF No. 10)s GRANTED,;

3. There is no probable cause to issue a certificate of appestedmid

4. The Clerk of Court is directed toL OSE this case for statistical and all purposes.

BY THE COURT:

/s/ C. Darnell Jones, Il
C.Darnell Jonesll J.

his inmate accourit.ld. at 4 (citing taBurns v. PA Deft of Correction 544 F.3d 279, 291 (3d Cir. 200@plding
that an inmate had“@rotected property intest in his inmate accourifor purposes of procedural due process
where hisaccounthad been asseskéor “medical and othegxpenséesas punishment for having assaulted a fellow
inmatein a casérought pursuant to 42 U.S.€1983 not section 224).

Respondents opposeetitionets objections Theypoint out that Petitioner isononger“in custodywith respect to
his case at CBR5-CR-00015342016" the statecriminal case that origially gave rise to his petitiorOpp. Br. 3,
ECF No. 19 In fact, o June 1, 201 7Rditionerpled guilty to dsorderly conduct andvas sentencedith credit for
time served.ld. (citing and attaching the state cotgtord. Respondenteestatehdar non-exhaustion argument,
but akoexpandon the argument that sectivh241 is not theppropriatal (sic) vehicl€ to raise alaim for an
allegedunconstitutionataking offunds especially since it is undisputed tiratitioneris no longer in custodyid.

Onde rovoreview of an R&R, a district courfudge“may accept, reject, or modify, in whole or in part, the findings
or recommendationmade by the magist@judye.” 28 U.S.C. $36(b)(1)(C). Although Judge Perkin is correct
that Petitionehas failed to exhaust his claim, the petition fedét out the doobecausesection 2241 is not the
proper vehicle to challenge an allegedhconstitutionataking of propertyeven if it occurs duing pretrial

detention SeeCredico v. BOP BC Warden of Philadelphije92 F. App’x 55, 5568 (3d Cir. 2014}holding that
claims for illegal seizure gdropertywhile in custaly arecivil rights claims,and arenotcognizable uner section
2241, where none of thoselaims is a challenge to the fact or duration of imprisontherfthepetitionis therefore
denied with prejudice, andithouta hearing, as a matter of law.



