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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SANTANDER SECURITIES LLC, et al.
Plaintiffs,

V. : Civ. No. 17-317

GARY GAMACHE ,
Defendant

Diamond, J. April 3, 2017

MEMORANDUM

Plaintiffs SantanderSecurities LLC andSantanderBank, N.A. allege thatformer
employee Gary Gamache misappropriatedtheir confidential information and improperly
solicited theircustomers after taking positionwith non{party CitizensSecurities, Inc.Acting at
the direction of his new employeGGamachemoves to disqualify Belcher Fitzgerald LLP,
Santander'sounselalleging that the firm hagreviously representeditizensagainst its former
employeesin similar restrictive covenant litigation Even if Gamachehas standing to seek
disqualification, becaudgelcher Fitzgerald’s prior representationCifizensis not substantially
related to the present dispute, | will dehg Motion.

l. BACKGROUND

From 2009 to November 201&antanderand its corporate predecessors) employed
Gamacheas a financial advisor. (Verified Compl., Doc. No. 1, { &} a condition of his
employment,Gamacheexecutd Santandés “EnterpriseWide Code of Conduct and Ethics
and ‘Representatey Employment Agreemeiit.(Verified Compl. 11 1523 & Exs. A, B.) Both
documents require@amachedo keepSantander’somorate information confidentighrohibited

the information’s personal use, and obligated the returncohffidential information upon
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Santander’s request(ld., Ex. A, 8§ 8.2 8.3 Ex. B, 8 7) The Representative Agreemeii$o
prohibitedGamachdrom soliciting former clients for twelve months after the termination of his
Santandeemployment. If., Ex. B, § 8(b).)

In November 2016Gamacheresignedfrom Santandeand began work as financial
advisor atCitizens Santander'sdirect competitor. (Verified Compl. ] 38-39) Santander
alleges that Gamachekept proprietarycustomer lists anather confidential informatiorand
improperly solicited his Santanderclients once he began at CitizensSeg Verified Compl.
1141-55) Accordingly, on January 23, 2017Santanderbrought the instantfive-count
Complaint against Gamachealleging breda of the Code of Conduct antle Representative
Agreement breach of fiduciary duty, trade secret misappropriation, unfair competition, and
violation of he Defend Trade Secrets Act. (Verified Confj§1 5878); 18 U.S.C. § 1836; 12 Pa.
C.S. 8 5302. That day, Santanderalso initiated Financial Industry Regulatory Authority
arbitration proceedingsbringing the same claims againfSamacheas well astrade secret
misappropriation, unfair competition, tortious interference, and unjust enrichragns @ainst
Citizens (SeeBelcher Aff.,Doc. No. 18-1, Ex. 1.)

Santandeinitially asked me teenjoin Gamachdrom usingits confidential information
and solicitingits clients pending the resolution of the FINRA arbitration. (Doc. No. @r)
February 1, 2017, the Parties resolved the preliminary injunctguest and agreed to stay this
litigation and proceed with the FINRA arbitration after | determined kndreBelcherFitzgerald
should be disqualified. (Doc. No. 17.)

Il. MOTION TO DISQUALIFY
Although Citzens is not a party before me, it readily acknowledges its displeaghre

Belcher Fitzgerald According to Citizens’ “Senior Employment Counsel,” “[t]his is the first



instance [the Belcher firm] has appeared in a matter in an adversarial positioitizenfl.”
(Peterson Aff., Doc. No. 13, Y 1, 21.) Disavowing any“tactical motivation Citizens
directed its counsel, Jackson Lewithe same firm that represents Gamaeli® bring the
instant motion [to disqualify].” Id. 11 23 25) On February 1, 201{the same day the Parties
resolved the injunction)Gamachanoved to disqualifythe Belcher firm (Doc. No. 15.) The
matter has been fully briefedDoc. Nos. 18, 19

The material facts are undisputedcrom 2009 to February 201%he Belcherfirm
representedCitizens in “non-customer litigation matters (including all TRO and FINRA
matters)” that were similar to thastant dispute. (Peterson Afif 5, 8; Belcher Aff. 1.3
Between 2013 and 201%he Belcherfirm representedCitizens in someten FINRA non-
competition arbitrations (Peterson Aff.  10.) The firralso authored numerouseaseand
desist letters that did not lead to litigatiod. | 15.) Throughtheir representationf citizensin
restrictive covenant litigatigrthe firm acquired “intimate knowlege of [Citizens] processes
and proprietary information,” including information regardiitg “trade secrets,” “customer
lists,” “corporate recruitmerit “counseling of new employees relative teeir norcompetition
agreements “financial reports’ and related information. (Id.Y 12.) The firm also learned
Citizens’ “methods of negotiatingsettlements “litigation strategies, and its litigation
“playbook.” (d. 11112, 26 Citizensterminatedhe firmin mid-2015. (d. 1 18.)

Gamachedoes not contend th#tte Belcherfirm ever representedim or obtained any
confidential information from him. &F doeshe contend thathe firm had access twnfidential
communications betweeGamacheand Citizens or any confidential information conceng
Citizens’ decision to hirehim. Gamache does not contend tldating its representation of

Citizens the firm acted adversely to Santand®n the contrarythe Belcher firmrepresented



Santander imestrictive covenanmattersat the same time it represent€dtizens (Belcher Aff.
14)
1. LEGAL STANDARDS
“Federal courts have inherent authority to supervise the conduct of attoppsariag

before them.” Jordan v. Phila. Hous. Auth., 337 F. Supp. 2d 666, 671 (E.D. Pa. 2D@4l).

apply the Pennsylvania Rules of Professional Conduct, which this Court has addgted

(quotingHenry v. Del. River Joint Toll Bridge Comm’n, No.-®315, 2000WL 1003224, at *1

(E.D. Pa. Aug. 24, 2001)); Local R. Civ. P. 83.6(IV)(B).
“Disqualification is a harsh measure and is generally disfavored by the court” because a
party’s “choice of counsel is entitled to substantial deferencebanduse motions to disqualify

are often brought for tactical reasons. AgSaver LLC v. FMC Corp., N@92,12011 WL

2274178, at *3 (E.D. Pa. June 9, 2011); Com. Ins. Co. v. Graphix Hat Ihing808 F. Supp.

1200, 1203E.D. Pa. 1992).“[A] court should disqualify an attorney only when it determines,
on the facts of the particular case,” after “consider[ing] the ends that thelidagipule is
designed to serve and any countervailing poljtigst “disqualification is an appropriate nmsa

of enforcing the applicable disciplinary ruleGraphix Hot Line, 808 F. Supp. at 1203 (quoting

United States v. Miller624 F2d 1198, 1201 (3d Cir. 1980)). “To disqualify opposing counsel,

the moving party must clearly show that continued representation would be isgbleni

AgSaver LLG 2011 WL 2274178, at *Bguoting_Redl Employers Assur. Leagues Voluntary

Employees Beneficiary Asth ex rel. PennMont Ben. Servs., Inc.Gastellano No. 036903,

2005 WL 856928, at *2 (E.D. Pa. Apr. 12, Z)0 “Nonetheless, doubts regarding the existence
of an ethical rule violation should be construed in favor of disqualificatitzh.”

Pennsylvania fessional Conduct Rule 1.9, which gavedisqualification provides as



follows:

A lawyer who has formerly represented a client imater shall not thereafter

represent another person in the same or a substantially related matiehinhat

person’s interests are materially adverse to the interests of the foremtucliess

the former client givesformed consent.

Pa. R.P.C. 1.9(a).

To prevail here Gamachanust show“(1) that a past attorney/client relationship existed
which was adverse to a subsequent representation by the law firm of the othg(2)lignatt the
subject matter of the relationship was substantiallgtedt and (3) that a member of the law
firm, as attorney for the adverse party, acquired knowledge of confidential inf@mnflatm or
concerning the former client, actually or by operation of laiState of Pew655 A.2d 521,
545-46 (Pa. Super. 19943ccord Jordan 337 F. Supp. 2dt 672 (party seeking disqualification
must show:“(1) the former representation is the same or substantially related to thetpres
matter, (2) the interests of counsel’s current client are materially &dicetbe interestef the
former client, and (3) the forer client has not consented.”).

V. DISCUSSION

A. Standing

Neither side has explicitly raised the issue of standiggeRls.” Mem., Doc. No. 18, at
5 n.4.) | am nonethelessompelled to note thatven thoughhe Belcher firm’s former client,
Citizens may be pulling the string€§itizensis not actuallybefore me. The Belcherfirm never
represented Gamache, who is actuatigking the firm’s disqualificationWhether a nostlient
may seek opposing counseldisqalification is far from clear. The Third Circuit has

“[a]ssum[ed] without deciding that a motion to disqualify must be brought bynsefoclient.”

In re Corn Deriv. Antitrust Litig. 748 F.2d 157, 161 (3d Cir. 1984)T'he Circuit hasalsq

however, “assumed without deciding that [natient] defendants have standing to raise the



disqualification issue.” In re Pressmatutman Co., 459 F.3d 383, 401 n.20 (3d Cir. 2006).

Finally, in In re Congoleum Corp., the Circuit conferred standing oralient insurersto seek

disqualification oftheir insured’s‘special counsel” in bankruptcy proceedings. 426 F.3d 675,
685-87 (3d Cir. 2005).
Santandés failure clearly to challenge Gamache’s standing may well waive the issue.

Seeln re Pressmautman Co., 459 F.3d at 401 & n.20. In an abundance of caution, however,

| will assumearguendothat the standing issue is before me. Like the Third Circuit it$edf, t
many courts that have addressed the issue are divided.

Standing Allowed

Extending the prevalent rule requiriteyvyers to report ethical violations, three Circuits
and numerous lower courts have conferred standing orclieort litigants to seek opposing

counsel’s disqualificatian For instance, in_Kevlik v. Goldsteithe First Circuit permitted the

civil rights plaintiff suing the policéo seek the defendant firm’s disqualificatiwherethe firm

had previously represented one of the individuals with whom the plaintiff had beendaimmeste
related criminal action. 724 F.2d 844, 847 (1st Cir. 1984). Cbert explainedthat the
applicableethical rulerequired “an attorney [to] come forward if he has knowledge of an actual
or potential violation of a Disciplinary Rule.” I1d. at 847. It was thusevident that the
disqualification motion, although in the name of the plaintiff[], was actually brobghthe
plaintiff's attorney who knew that the defendant firm had abrogated its duty of confidgntalit

its former client. Id. The Fourth and Fifth Circuits haveled similarly SeeUnited States v.

Clarkson,567 F.2d 270, 271 n.1 (4th Cir. 1977) (Government had standing to seek attorney’s
disqualificationbecause “any member of the bar aware of the facts justifying a disqualificatio

of counsel is obligated to call it to the attention of the couniting Estate Theatres, In@.




Columbia Pictures Indus., dn 345 F. Supp. 93, 98 (S.D.N.Y. 1972Brown & Williamson

Tobacco Corp. v. Daniel Intern. Corp., 563 F.2d 671, 673 (5th Cir. 18A4igqualification

motion challengingattorney’s concurrent representationtwo parties in multiparty dispute
Court concludd that “appellant has standing to seek disqualification even though it is not an
aggrieved client because its attorneys are authorized to report ay eitblEtions committed in

the case.” (citingin_re Gopman 531 F.2d262, 26566 (5th Cir. 1976));see alsogeneally

Standing of Person, Other of Former Client, to Seek Disqualification of AttorneyilmACiion,
72 A.L.R.6th 563 (2012) (collecting cases).
A majority of Courts in this Circuit to addref®e issue havdéound that a noitlient has

standing to seek opposing counsel’s disqualificati®aeBosh v. Renco Grp., Inc., No. -0,

2016 WL 3633079at *4 (W.D. Pa. July 7, 2016); Cafaro v. HMC Intern., LIX®. 072793

2012 WL 4857763, at *6 n.8 (D.N.J. Oct. 11, 2018)re Kirchner No. 0919636,2010 WL

1855861, at *2 (Bankr. E.D. Pa. May 5, 2010); In re Pittsburgh Corning Corp., 308 B.R. 716,

721 (Bankr. W.D. Pa. 2004); Essex County Jail Annex Inmates v. Treffinger, 18 F. Supp. 2d

418, 431 (D.N.J. 1998); Schifli Embroidery Workers Pension Fund v. Ryan, Beck & Co., No.

915433, 1994 WL 62124, at *2 (D.N.J. Feb. 23, 1994); Pa. Water Works Supply Co. v. Bucks

County Bank & Trust. Co., No. 92814, 1991 WL 161473, at *2 (E.D.Pa. Aug. 19, 198i)ca

v. Raymark Indus., 663 F. Supp. 184, 1B®D. Pa. 1986).

Standing Refused

Another line of authority which courts and commentators have (perhapsrrectly)
dubbed the “majority view,’holds that nofclients usually do not have standing to seek the

opposing counsel’disqualification. SeeColyer v. Smith, 50 F. Supp. 2d 966, 969 (C.D. Cal.

1999); Douglas R. Richmond, The Rude Question of Standing in Attorney Disqualification




Disputes 25 Am. J. Trial Advoc. 17, 34 (2001). The leading decision is In re Yarn Processing

Patent Validity Litigéion, 530 F.2d 83 (5th Cir. 1976). h€ defendantcompanymoved to

disqualify plaintiff's counselbecauséhis firm had previouslyrepresented a edefendant in a
related patent disputed.at 8586. The Fifth Circuitnoted that courts usually will noemove
an attorney on conflict groundjriless the former client moves for disqualificationd’ at 88.
The Courtexplained that permitting former clients to seek disqualificaerves to “aid the
frank exchange between attorney and client” by “mgjpio preclude even the possibility that
information given in confidence by the former client will be used without the dieotisent.”
Id. This concerrwas inapplicablevhere the former clierdoesnot object to the representation.
Id. Further,like virtually all other courts, the Fifth Circuit had long held that oncentloging
party showed that the prior and present matweese substantially relatedhis triggereda
presumption that “confidences potentially damaging to the client” were skstlo the
challengedattorney in the prior mattegnd thatthe attorney’s firm shared those confidences,
compellingits disqualification. 1d. at 89. Allowinga nonclient toseek disqualificationvould
“place in the hands of the unauthorized surrogttese] powerful presumptions which are
inappropriate in his handsfd. at 90.

The Seventh Circuit kaeasoned similarlyas have the Secon8lixth, and Ninth Circuits

in dicta. SeeUnited States v. Roger8 F.3d 1025, 1031 (2d Cir. 1993) (citif@rn Processing
530 F.2d at 88)in re Sandhal980 F.2d 1118, 1121 (7th Cir. 1992) (“[Nohent] has no
standing to assert [former client’s] rights to [firm’s] ‘absolute loyalty.fhe Federal Circuit
hasalso denied standing # nonclient, basing itsdecisionon the ABA’s Code of Professional

Responsibility. _Telectronics Proprietary, Itd. v. Medtronic, Inc., 836 F.2d 1332, 1336 (Fed. Cir.

1988);see alsdchneider v. County of Will, 123 F. App’x 715, at *2 (7th Cir. 2005) (plaintiff




lackad standing to disqualify defendant’s attorneys because they could not “show thavdkes pri

law firm’s representation of the [defendants] harmed them in any wigt)acevich v. Kent

State University224F.3d 806, 833 (6th Cir. 2000Kasza v. Browner, 133 F.3d 1159, 1171 (9th

Cir. 1998) Melamed v. ITT Continental Baking Co., 592 F.2d 2904 (6th Cir. 1979) see

generallyStanding of Person, Other of Former Client, to Seek Disqualification of Aytome
Civil Action, 72 A.L.R.6th 563 (2012) (collecting cases).

A minority of Courts in this Circuit-apparentlyfollowing the In re Corn Derivatives

assumptiorand ignoring the conflictin@ressmarassumption and Congoleum rulingpave also
concluded that nonelient lacked standing to seek opposing counsel’'s disqualificatiee

Prosser v. Nat'l Rural Utilities Gop. Fin. Corp., No. 0807, 2009 WL 1605637, at *3 (D.V.l.

Jun. 8, 2009);_Shire Laboratories Inc. v. Nostrum Pharms., Inc., Nd43® 2006 WL

2129482, at *4 (D.N.J. July 26, 2006).
Constitutional Considerations
The Third Circuit has observed that “[s]tanding implicates both constitutiamhl a

prudential limitations on the jurisdiction of federal court&eilly v. Ceridian Corp., 664 F.3d

38, 41 (3d Cir. 2011). Althoughe decisionsl have alreadydiscussed ggear to be based

exclusively on prudential conaes, Courthave alsaonduced explicitly constitutional analyse

when evaluating motions to disqualifyCompareYarn Processing530 F.2d at 85with

O’Connor v. Jones, 946 F.2d 1395, 1400 (8th Cir. 19889;generallyvy JohnsonStanding to

Raise a Conflict of InteresP3 N. Ill. U. L. Rev. 1, 1821 (2002) (contrasting the “strict rule”

with the “consitutional standing analysis”).

In Colyer v. Smith, Judge Timlin clearly set out the constitutidimaikations on non

clients seeking disqualification of opposing counsel:



It seems clear to this Court that a raient litigant must establish a personal
stake in the motion to disqualify sufficient to satisfy the ‘irreducible constitaition
minimum’ of Article 1ll. Generally, only the former or current client will have
such a stake in a conflict of interest dispute.

50 F. Supp. 2d 966, 972 (C.D. Cal. 19989)cordS.E.C. v. King Chuen Tang, 831 F. Supp. 2d

1130, 114243 (N.D. Cal. 2011); So v. LanB8ase, LLC No. 08-3336, 2010 WL 3075641, at

*2-4 (C.D. Cal. Aug. 4, 2010); Cauderlier & Assocs., Inc. v. Zambrana, N&683, 2006 WL

3445493, at *3 (D.D.C. Oct. 6, 2006).

Standing—Merits

Under a prudential or a constitutional analysis, Gamadtatsding is questionable, at
best. 1 do not think that counsebbligation to reporwiolations of thePennsylvaniaRules of
Prdessional Conduct is sufficieth confer standing. Rule 8.3(a) does not require an attorney to
report all ethical violatios, onlythose thatthat raise[] a substantial question as to that lawyer’s

honesty, trustworthiness or fithess as a lawyer.” Pa. R.P.C. 8&fadrd Appeal of

Infotechnology 582 A.2d 215,219 (Del. 1990) (identical Delaware Rule of Professional

Conduct 8.3 “requires lawyers to report only violatisasing ‘substantial’ questions about a

LEL)

lawyer's ‘honesty, trustworthiness, or fitness”)Gamache’s challenge does not raegy
guestion—much less a substhdal questior—respecting Belcher Fitzgerald’'s honesty,
trustworthiness, or fitness.

Moreover, the Rule requires attorneys to report misconduct to the “appropriate
professional authority.” Pa. R.P.C. 8.3.(a). The commendsrscorehatthis “authority” is not

the court:

A report should be made to the bar disciplinary agency unless some other agency,
such as a peer review agency, is more appropriate in the circumstances.

Pa. R.P.C. 8.3 cmt. BccordAppeal of Infotechnology, 582 A.2d at 219 (ideati Delaware

10



Rule of Conduct“only requires the lawyer to report violations to ‘the appropriate professional
authority’ and not to a tribunal”).

In these circumstancelsgdoubtthat Rule 8.3 onfersstandingon nonclientsto challenge
an opposing party’s choice of couns8eeln re GressNo. 136202, 2015 WL 1744165, at *8
(Bankr. M.D. Pa. Apr. 14, 2015)gremising standing to seek Counselisqualificationbefore
this Court on a lawyer’s duty to report violations of the ethical rules to thgpldiscy agency
may be stretching the bounds of standing further than the rationale extehis”)s particularly
true because, as | discuss below, Gamachedtasgentifiedany ethical violations committed by
the Belcher firm that coulde used to support an invocatiminstanding undekKevlik.

Although the CongoleumCourt conferred standing on a nolent insures to seek
disqualification oftheir insured’s “special counsel” in bankruptcy proceedings, its decision
turned on the insers’ unique ethicabbligations bankruptcy court practices, and the conflict of
interestcreated by special counsel’s retention. 426 F.3d aB@85\None of these considerations
appleshere.

Finaly, as | discuss below, Gaache has not remotely demonstrated “a personal stake in
the motion to disqualify sufficient to satisfy theréducibleconstitutional minimum’ of Article
l1l.” Colyer, 50 F. Supp. 2d at 972.

Having considered this wealth of authority, | would be inclined to deny-alient
Gamache standing to challenge the Belcher firms’ representation of Santardausdthe law
in this area is less than clear, however, | vadsumearguendo that non<client Gamache has
such standing.

B. Court’s Authority

AlthoughneitherParty has mentioned it, the Belcher lawyers are not members of the bar

11



of this Court and have not yet moved foo hacadmission. | will assume thigailure wasan
inadvertentoversight, because the firm hastively participated in the litigation before exby
directly communicating with its client, ardithoring pleadingdegalmemoranda, and affidavits.

(SeeDoc. Nos. 1, 4, 8; Belcher Aff. § 4)Gsell v. Rubin & Yates, LLC41 F. Supp. 3d 443,

450 (E.D. Pa. 2014)But seelLocal R. Civ. P.85.3.2(b)(requiring pro hacadmission before
counsel may patrticipate in litigatian)l will again assumearguendg that the firm’sactive

participation in this litigatiorsubjectsit to my “inherent authority to supervise tipeofessional
conduct of attorneysdppearindefore me Miller, 624 F.2d at 1201.

C. No Showing of a Substantial Relationship

Gamache seeks to make out sulistantial relationshipboth throughthe claims
Santander has brought against Gamaelbich are included in the instant Complaidnd its
claims against Citizerswhich it has raised only in the FINRA arbitration. It seems doubtful, at
best, to base a disqualification motion on claims thatret before the Court. Once again,
however, because Santander has not made this argument, | will not addresg.it furthe

The gravamen of Gamache’s Motion is that because the Belcher firm had represented
Citizens in unfair competition matters, the imgtaunfair competition dispute perfords
substantially reated to that prior representation. Such tortured reasoning would preclude the
Belcher firm fromever opposing Citizens irsuchmatters This is simply incorrect.Under
Pennsylvania law‘[m]atters are ‘substantially related’ . . . if they involve the same transaction
or legal dispute or if there is otherwise a substantial risk that confidéattakl information as
would normally have been obtained in the prior representation woulerially advance the

client’s position in the subsequent matter.” Pa. R.P.C. dn@9 3 See Commonwewalth v.

Shaffer No. 1713-2005, 2016 WL 6243315, at *3 (Pa. Super. Sept. 28, 2016pr@cedential)

12



This inquiry focuses on three areas:
1. What is thenature and scope of the prior representation at issue?
2. What is the nature of the present lawsuit against the former client?
3. In the course of the prior representation, might the client have disclosed to his
attorney confidences which could be relevantthe present action? In
particular, could any such confidences be detrimental to the former client in

the current litigation?

AgSaver LLC 2011 WL 2274178, at *4ee, e.g.Graham Co. v. Stanton T. Griffi@ Connor

Strong Cos., Inc., No. 08394, 2009 WL 3646348, at *6 (E.D. Pa. Nov. 3, 2068nry, 2001

WL 1003224, at *2; Graphix Hot Line, 808 F. Supp. at 1204; INA Underwriters Ins. Co. v.

Nalibotsky 594 F. Supp. 119, 1206 (E.D. Pa. 198g¢alco Servs., Inc. v. Holt, 479 F. Supp.

867, 871 (E.D. Pa. 1979%ee als®American Roller Co. v. Budinger, 513 F.2d 982, 984 (3d Cir.

1975); Richardson v. Hamilton Intern. Corp., 469 F.2d 1382, 1385 (3d Cir. 1972).

It is apparent thathe Belcher firm’s current representation of Santander is not
substantially related to itsrior representation of CitizensThe resolutionof this disputeturns
largely on the conducbf Gamache aloneSantander'sontract claimgequire the companio
show thatGamachemisappropated its customer listsand solicitedSantanderclients after
joining Citizens (SeeVerified Compl., Ex. A 88 8.2,8.3, Ex. B, 88 7(b), 8(b).)Santander’s
tort andstatuteclaimsbefore meaequire the same showingSegeVerified Compl. § 63 (alleging
that “Gamachebreached his fiduciary duties . . . by (a) misappropriafiBgntandes]
confidential client lists . . . [and] (b) arranging for the solicitation of. Santandecustomers”;
id. 170 (“The disclosure and use of [confidential] information constitutes a misapproproti
trade secrets”)d. 1 73 (use of confidential information constitutes unfair competitidn)j 79
(“[Gamachgmisappropriated$antandes] trade secret client list” in violation of Defend Trade

Secrets Act))18 U.S.C. § 836(b)(1) OTSA provides right of action tt{a]n owner of a trade

13



secret that is misappropriatedNtoore v. Kulicke & Soffa Indus., Inc., 318 F.&Zé#1, 566 (3d

Cir. 2003) (breach of Pennsylvania Uniform Trade Secrets Act requires pleirgifow “use of
the trade secret in violatiowf a confidential relationship).

Santandés arbitration claims againsCitizens similarly requirethe companyto show
that Citizens misappropriated confidential information and induc& macheto solicit
customers. JeeBelcher Aff. Ex. 1 168 (“Respondents have wrongfully obtained and are using
[confidential] information to compete witlsantanddf in violation of the PTSA and DTSA); id.

1 72 (Respondents’ misappropriation of confidential information constitutes unfgpetiton);

id. 1 76 (‘Citizens knowingly, intentionally, and wrongfully interfered wittfSdntandés]
contractual relations by inducing and facilitating a third pagmache to violate his
contractual obligations”)id. {1 79 (‘Gamacheand Citizenshave been unjustly enriched in their
receipt of . . compensation with respect &&ntandeclients wrangfully solicited and otherwise
diverted toCitizensandGamache”).) These contentions underscore the “unrelatedness” of the
Belcher firm’s earlier representation of Citizens

As Gamacheimplicitly concedeswhateverconfidential information the Belche firm
learned during its prior representatioihCitizens is unrelated tGamache (SeeDef’s Br., Doc.
No. 151, at +2.) Indeed,becauseCitizensterminatedthe Belcher firmin mid-2015—over a
year before it hiredsamache-the firm could not havdearnedany confidential information
regardingGamachehis allegedmisappropriation of confidential information, his solicitation of
Santandés customers, or his communications witltizens On the contrarythe trade secret
information, customer lists, cust@r financial information, and the like learned by the firm
relate tothe business practicesf Citizens Theseare general businegwacticesthat have

nothing to do with Gamache’purported misappropriatiomf Santanderinformation his

14



purported satitation of Santandés customers, oCitizens’ purportedefforts to induce such
misappropriation and solicitationSeePa. R.P.C. 1.09 cmt. 3 (“[G]eneral knowledge of the
client’'s policies and practices ordinarily will not preclude a subsequepriesetation”);
AgSaver LLC 2011 WL 2274178, at *6Graham Cq.2009 WL 3646348, at6: Nalibotsky
594 F. Supp. at 1210.

The Belcherfirm’'s knowledge of Citizens’ “methods of negotiating settlements,”
“litigation strategies andlitigation “playbook” also d@s not warrantdisqualification. Indeed,
this knowledgedoes notprecludethe firm from undetaking factually distinct representations
adverse tcCitizens SeePa. R.P.C. 1.09 cmt. 2 (“[A] lawyer who recuttlgrhandled a type of
problem for a former client is not preclubffom later representing another client in a factually
distinct problem of that type even though the subsequent representation involves a position

adverse to the prior client."Wisdom v. Phila. Hous. Auth., No. 8369, 2003 WL 303945, at

*1 (E.D. Pa. Feb. 12, 2003) (denying motion to disqualify because counsel’'s “knowledge of
[party’s] general approach and strategy as to landkment litigation matters . . . woulikely
be irrelevant to the instant case [because this case] seemingly involvespaaifidk factual

issues”);Blaylock v. Phila. Hous. Auth., No. 62251, 2003 WL 928500, at *2 (E.D. Pa. Mar. 5,

2003) (similar) cf. Jordarm337 F. Supp. 2dt 675 (granting motion to disqualify because moving
party “point[ed] to a specific case . . . where [counsel] might have obtained condlden|t
information] relevant to [nonmoving party’s] claim”).
In sum, Gamache has failed to show that theclBal firm’s prior representation of
Citizens is substantially related to its current representation of Santander
V. CONCLUSION

AssumingGamachéhas standinghe has not identifiecany confidential information that

15



the Belchelfirm obtainedthrough its representation Gitizensthatis related tothis disputeor
that would harm him oCitizensin this dispute. Gamache’s effort ishus without any legal
basis. Ratherit suggests only that Citizens, faced with a compelling unfair competition
accusation andrate that its former counsel will represent Santander in the upcomingAFINR
arbitration, disingenuouslgeekso hobble Santander at the outset of that proceedbegin re

Congoleum Corp., 426 F.3d 675, 686 (3d Cir. 2005) (noting “concerns abouttibal tase of

disqualification motions to harass opposing counstentric Ventures, LLC v. Stanle\o.

07954, 2007 WL 2177323, at *2 (D. Ariz. July 27, 2007) (denying motion to disqualify because
“the conflictof-interest arguments are designed sintplincrease Plaintiffs’ costs and interfere
with their ability to pursue their claims”).

In these circumstancgswill deny Gamach&s motion to disqualifyBelcher Fitzgerald

An appropriate Order follows.

/s/ Paul S. Diamond

April 3, 2017 Paul S. Diamond, J.
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