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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HEATHER TOTH, :
Plaintiff, : CIVIL ACTION
V. : No. 17-0429
BETHEL TOWNSHIP et al., :
Defendants.
MCHUGH, J. MAY 24, 2017
MEMORANDUM

This case involves suburban townshipolice officerwho returned from maternity leave
only to discovethatsheno longer had a jobTwo years after becoming a Bethel Township
police officer, Heather Tothecame pregnant. Afteritially beingdeniedherrequest for light
duty, she took leave from work.oth alleges that she did $@asedentirelyon the assurancd o
her boss, Chief Tom Worrilowthatshe would be allowed to come bamkce sheave birth and
wasready. But in fact, whenToth askedto come backher job was goneToth has sued &thel,
as well asNorrilow and several other Bethefficials in their individual capacitiestylizing her
coreclaim as one of procedural due proce$sth assertshe had a protected interasthier job
and was deprived of that interest without constitutionally required procedsinesalso brings a
breach of contract claim against Bethel. Defendewitectivelynow move to dismiss all claims
exceptthe due process claim against BetHebr the following reasons, | will grant Defendants’
motion except as to thdue processlaim against Worrilow

l. Background

Toth had been a futime Bethelpolice officer for two yearsvhen she becanmegnant.

Soon after, in October 201dghetold her boss, Worrilowandsubmitted tdBethel’'stownship

supervisors a request for light dagcompanied by a doctor’s noteer request was denied;
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instead, Toth was told (whether by a supervisor or Worriiewmnclear) thashe should take
leavebecauseas a pregnant womashe was a “liability.” Taking leave would have the effect of
making Toth eligible for unemployment benefits. Much more important as to Tebision
whetherto take leavehoweverwasthatWorrilow promisedherthatif she did once shavas
realy to return her job wouldtill be waiting for her.Toth asked whether the board of
supervisors, which oversees the police department and is ultimately chargeditg police
personnel decisions, would put that promiseriting. While Worrilow said no, he purportedly
assured her that “they would not do anything illegal.” Relyingisnnitial promise Toth
worked her last day that November, and shortly after filed for unemployandrstarted
receiving benefits

Every January, Bethellsoard of supervisors medts among other things, appoikd
police officers to onegrear terms. Just prior to the 2015 meeting, Worrilow informed Toth (who
was still on leave)hat while the supervisors would not reappoint her this time ardunds
merely a formality, antiis promise—that she wouldtill have her job once she was done with
maternity leave-still stood. When Toth offered to turn in her badge for the time being,
Worrilow saidthat was unnecessanAnd so, aexpectedwhen the board-€hairman Michael
Davey, Vice Chairman Ed Miles, and Supervisors Jean Stoyer, John Camero, and Todd Apple—
voted to appoint the upcoming year’s police officers, Toth was not among those chosen. She
was not given any statemeof reasas why.

That May, Toth gavéirth. In July, she spoke by phone wibletective Sergeant Ben

Ash, who asked Toth if she would be able to return to work and parent at the same time. Toth

! While this bit of background is not taken from the record here, Judge Savage, in a very
similar case which the parties discuss at length, described Bethel’s prathiseregard.See
Jaglowicz v. Bethel Township78 F. Supp. 3d 262, 265 (E.D. Pa. 2016).



replied that she intended to fully resume her job duties; she also toltia$lis question was
“inappropriate.” A few weeks later, Toth contacted Worrilow and said she wastoessturn to
work. Worrilowis alleged to havild her that, given changes to the police department’s job-
application process, Toth wouldeteto undergo a psychiatric evaluation and a reference check.
Toth did both. A few weeks latehowever after (for reasons seemingly not relevant here)
Worrilow resigned as chief and Ash took his place as acting chiefinfeimedToth that she
would not be allowed to returrHe did not give a reason.

Toththenreached out to Vice Chairman Miles about not being rehired, but to her
surprise Miles told her that he thought she haldeadyquit. Toth explained tMiles her leave
arrangment with Worrilow pointing out that she still had her badde.responseiles only
suggested she talk to the township lawyenweek latey Toth cleaned out her locker at work and
returned her township belongings, including her badge. Sbasked for her employmen
file—butallegesthatwhen she received iher initial doctor’s note and light-duty request, as
well as the results of her psychiatric evaluation and reference checks, warggmiadeed, her
file contained no information about her pregnancy or her recent job appliaaadn

That October, Totmow joblesswas told by Ash that he would resubmit her job
application’ A month later, however, Toth again was informed that she would not get her job
back. And thenin Decembercame the death knellAsh resubmitted Toth’s application one last
time, and one last timshe was told, it was deniedoth began looking for a new job soon after,
applyingfor several months befofmally taking a lowetpaying, nonlaw-enforcement gsition.

Toth hassued Bethel, as well as Worriloand each of the other above-named individuals

(the Officials) under 42 U.S.C. § 1983 for violating her procedural due proicgds by

2 Long before this point, Mark Koehler had replaced Apple on the board of supervisors,
and around this time, Miles resigned as vice chairman and was replaced by AtedGiri



removing her from her job without any sort of notice or a hearing.alSbérings aclaim
against Bethel for breach of contra€iefendants now move to dismiss the claims agé#nest
Officials on the basis of qualified immunity, and the contract claim for failure to stidena
. Standard of Review

On a motion to dismiss for failure to state a claim, my task is to determine whether,
taking the plaintiff'sfactualallegations as true and disregarding her legal conclusions, she has
stated a “plausible” claim for reliefAshcroft v. Igbal556 U.S. 662, 679 (2009). Additionally,
where a defendastfficial moves to dismiss on the basis of qualified immuritpustdetermine
whether the plaintiff has “plead[ed] facts showingt{iBt the official violated a statutory or
constitutional right, and (2) that the right was alg establishé’ at the timeof the challenged
conduct.” Ashcroft v. al-Kidd563 U.S. 731, 735 (2011)n doing this | must draw all factual
inferences in favor of the plaintifiGeorge v. Rehiglr38 F.3d 562, 571 (3d Cir. 2013). And
because qualified immunity an affirmative defense, the ultimate burden of provimgmains
on the party claiming itHalsey v. Pfeiffer750 F.3d 273, 288 (3d Cir. 2014).

IIl.  Discussion

| conclude thaall of Toth’s procedural due process claims will be dismissed except for
the clam against Worrilow. | will also dismiss her breach of contract claim.

A. Procedural Due Process Claims Against the Officials

The Officials’ claim they are shielded from Toth’s procedural due process claims by
gualified immunity. “Qualified immunity attaches when an official’s conduct does not violate
clearly established statutory or constitutional rights of which a reasgmatsien would have

known.” White v. Pauly137 S. Ct. 548, 551 (2017) (per curiam) (citation omitted).

% The Officials, again, are: the former chief, Worrilow; the current chief; Asd the
current and former supervisors, Davey, Miles, Stoyer, Camero, Apple, Koehler, daldGir
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A claim of qualified immunity thus raiséwo principalquestions first, whether the
plaintiff has sufficiently alleged the violation of a constitutional rigimdsecondwhether that
right was clearly established at the time of the defendant’s dllagonduct.Saucier v. Katz
533 U.S. 194, 201 (2001)\While thesequestions can be taken mpany orderPearson v.
Callahan 555 U.S223, 236 (2009)t may often be “difficult to decide whether a right is clearly
established without deciding precisely what the existing constitutiorrlhappens to beijd.
(citation omitted). Because that is true in this chfiest address whethdroth has plausibly
established a violation of her procedural due prodghss and thertiake upwhether thoseghts
wereclearly establishedFinally, because under § 1983 an individual is only liable for damages
based on hisr herown personal conduct, | address whetgyof thespecific conduct by the
Officials hereviolated Toth’s rights.

1. Has TothSufficientlyAlleged a Violation of Her Procedural Due Process Rights?

TheFourteenth Amendment provides that no state shall “deprive any person of . . .
property[] without due process of law.” “This principle requires ‘some kind of igggsrior to
thedischarge of an employee who has a constitutionally protected propertytintdrgs]
employment.” Cleveland Bd. of Educ. v. Loudermdl70 U.S. 532, 542 (1985) (quotiBgl. of
Regent®f State Collsv. Roth 408 U.S. 564, 569-70 (1972)). While thretermination
hearingneed nobe afull-dressevidentiary proceeding, it must include oral or written notice of
the reasons for the employee’s discharge, an explanation of the emploiggisce, and an
opportunity for the employee to tell her side of the stddy.at 545-46.

A procedural du@rocess claim by a public employee requpesof oftwo elements:
first, the employeenust show a constitutionally protected propémtgrest in her employment;

and second, she must show that the praesdine was accorded ltlye governmeneforeit



deprived her of thahterestwereconstitutionally insufficient.In this case, since Toth alleges
she was never given angtice orhearing whatsoever, she has clearly met her latter burden.
As to the thresholissue—whether Toth has establishagbroperty interestufficient to trigger
the Due Process Clause in the first pla¢eonclude that she has.

“To have a property interestin ajob . . . a person must have more than a unilateral
expectation of continued employment; rather, she must have a legitimate entitlesantt to
continued employment.Elmore v. Cleary399 F.3d 279, 283 (3d Cir. 2005)t(icg Roth 408
U.S. at 577).Such an entitlement can be created by “ordinance, or by an implied contract.”
Bishop v. Wood426 U.S. 341, 344 (1976). dan even arise from an informfahutually explicit
understanding[].”Perry v. Sindermanm08 U.S. 593, 599-601 (1972).

In all eventsthe question whether a public employee has a legitimate entitlement to
continued employment is a question of state IBmshop 426 U.S. at 344. In Pennsylvania, “[a]
governmental employee only has a personal or ptypght in his employment where he can
establish a legitimate expectation of continued employment through eitheractonta
statute.” Pipkin v. Pa. State Polic®48 Pa. 1, 6, 693 A.2d 190, 192 (19%f)Knox v. Bd. of
Sch. Dirs, 585 Pa. 171, 182, 888 A.2d 640, 647 (2005) (using “agreement” instead of
“contract”). In this caseloth advances both statutory and contractual theories.

A. Statute: Theéolice Tenure Act

Therelevantstatutehere isPennsylvania’s Police Tenufet, 53 Pa. Stat. and Cons. Stat.
Ann. 88 811-816, which provides: “No person employed as a regular full time police officer in
any police department of any township of the second class . . . with the exceptiogerhpali
appointed for a probationary period of one year or less, shall be suspended, removedeodr reduc

in rank except for” specific enumerated reaso®812. The Pennsylvania Supreme Court has



interpretedhe Act as “extend[ing] tenure . . . to all police forces of townships of the second
class.” McCandless Township v. Wyl&75 Pa. 378, 383, 100 A.2d 590, 592 (1953). “[U]nder
the [Act] . . ., a police officer may be suspended or removed only for causes sTagdes v.
Bristol Township504 Pa. 304, 309, 472 A.2d 1386, 1388 (1984 )ine with this, theThird
Circuit, for its part,has found that the Acs capable of creating property interest in one’s job
as a police officerSeeClark v. Township of Falls890 F.2d 611, 617-19 (3d Cir. 1989

| conclude that Toth has met her light burden of pregthe existence od property right
under the Act. Totlelaimsshe was a “full time police officémn Bethel's police department,
and Bethel is a township of the second class. Th8eagiel appears tappoint and reappoint its
police officers on a yearly basis, | do not find (and the Officials do not argudhitimeans
Bethels police officers are “probationaryvithin the meaning of the Act's exemptioBased on
Toth’s complaint, then, she fits within the Act and thus had a projmetest inher job. And
becausashealso alleges, and the Officiad® not attempt at this stage disputethatshe was
“removed” from her job without any kind of the process tlmidermillrequires]) conclude
that, as far as the Act godxth has sufficiently pleé procedural due process violation.

B. Contract: Worrilow's Promise

Crucially, however, theris alsoanother basis for Toth’s property righhewholly
sepaate from the Act. Worrilow'promisethatshe would be able to return to warkce she
was done with maternity leavéUnderstandings” of just this sort halseen capable of creating
propertyrightsas far back as theupreme Court’s twin 1972 decisiondRothandSindermann

Rothinvolved an untenured professor at a state university on gearesontract who
after hewas notrehired oncdis term endedbrought suit claiming a violation of his procedural

due process rights. 408 U.S. at 566. Though the Qtumiately concludedhat Rothhimself



had no property interest in continued employment past thgearemark—reasoning he had no
“more than a unilateral expectation of i’ at 577—it explained how such an interest could be
createdn general. The Court initially noted ththe yearbeforeit hadheldthat a public school
teacher who lacked tenure or a formal contract nonetheless had a propertyregtjbtobased
on a “clearly implied promise of continued employmend? (citing Connell v. Higginbotham
403 U.S. 207, 208 @r1) (per curiam)).Connells holding, the Court explained, followed from
the very‘purpose” of property rights“to protect those claims upon which people rely in their
daily lives, reliance that must not be arbitrarily undermindd.” As a result,te Court inRoth
concluded, one source of property rights“asasting rules or understandings that stem from an
independent source such as state la\d.”

Sindermanndecided the same dalustrated just the sort gdrotected “understandifi
thatRothhad in mind. Sindermannséate college professor whad beeremployed for four
years under a series of opear contractsorought a procedural due process suit dfietast
contract was not renewed08 U.S. at 594 After thedistrict court granted summary judgment
against hinon the groundhathe had no recognized propentyerest, he Supreme Court
reversed and remanded. Sindermann’s interest, the Court held, “though not secuatay a f
contractual tenure provision, was secured by a no less binding understanding fosteesd by
college administration.'ld. at 599-600. That understanding came from an “unusual provision”
in the faculty handbook—one Sindermann claimed he had “legitimately relied updnth-
provided that even though the college had no tenure systeroollege'wishe[d] the faculty
member to feel that he has permanent tenuiet.at 600. Roth the Coursstressedhad endorsed
the concepthata person can obtain a property rigjhthere are such. . mutually explicit

understandings that support his claim to entitlement and that he may invoke at g hedurit



601. Thatentitlementcould derive from an implied contraareated bythe promisor’'s words
and conduct in the light of the surrounding circumstancks.at 60102 (citation omitted).In
Sindermantis case since he had “held his position for a number of years” and had alleged, in the
form of the handbook, “understandings[] promulgated and fostered by state ofticalsbuld
justify alegitimate claim tacontinuing in his position, the Court concluded that'must be
given the opportunity” to make that showinigl. at 602—03.

As relevant here, theRothandSindermannnstruct that “[p]rinciples of contract law
naturally serve as useful guides in determining whether or not a constitiytjonodécted
property interest exists.Jago v. Van Curem54 U.S. 14, 18 (1981). One such principle,
relevant here anglell-recognized in Pennsylvania, is promissory estopfebuse v. Cyclops
Indus, 560 Pa. 394, 403, 745 A.2d 606, 610 (2000). Though bastcact law teaches that
promise unsupported by consideration is not legally enforceable, promissory eptopjutds
an exception: “[A] promise which the promisor should reasonably expect to induce action or
forbearance on the part of the promise or a third person and which does induce such action or
forbearance is binding if injustice can be avoided only bgreament.” Thatcher's Drug Store
of W. Goshen, Inc. v. Consol. Supermarkets, 585 Pa. 469, 467—77, 626 A.2d 156, 160
(1994) (quoting Restatement (Second) of Contracts 8§ 90(1) (Am. Law Inst. 1981)).

Becausdoth’'s ase fits comfortably within theromissory-estoppdétamework | find
shehas establishethat she had “mutually explicit understanding[]” with Worrilowsufficient
to supporher claimto alegitimate entitlement to continued employment as a police officer.
Toth alleges that Worrilowin the process of instructing hiertake early leavepromised her that
doing so would not put her job in jeopardy. Stso alleges thahe took leave—and much

earliea than she otherwise would have—based on his prondied.finally, she alleges that she



lost her job based on his promiskoth’s allegations describe the vesgrt of noncontractual
agreement that promissory estoppel exists to safeguard.

Moreover,to emphasizethe issue hers not whether Worrilow’s promiseanbe
enforced. Rattr, it is whether that promise gavVeth a property right to her job that entitledr
to the Fourteenth Amendment’s procedural protections bef@evasieprived of it. Cf. Roth
408 U.S. at 603 (stressing thisstinctior). And on thamore limitedissue, Toth finds strong
support in botiRothandSindermann Toth did not hava mere‘unilateral expectation” that she
would be able to return to workather,she and Worrilow togethdrad a*‘mutually explicit
understanding[]” that she could. That understandiagjust like the “clearly implied promes
of continued employment” that the Cowetienprior to RothandSindermannhad found
amounted to a property righln taking early leave, Tottrel[ied]” on that understandinin
[her] dally li[ffe].” Finally, like in SindermannToth“might be able to show from the
circumstances of [her] serviceZnamely, that she had “held [her] position for [multiple]
years™—that she had a legitimate entitlement to continued employment. Indeedain Both’'s
case is much stronger than Sindermanfar from being rooted in a provision of an employee
handbook describintihe employer’sgeneral “wishe$ her claim to entitlemergounds iran
unambiguous promighat her boss made specifically and directly to her.

Acceptingherfacts as alleged, Tlohas sufficiently established thatorrilow’s promise
created aonstitutionally protected property righthiercontinued employment, in addition to

any right shenayhave hadrom the Police Tenure Act. And, regardlessvbiere the right
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derived from, Toth has also adequately shown that she was deprived oghtwithout any
kind of process, and thus has stated a claim for a violation of her procedural due protess rig

2. WereToth'’s Rights Clearly Established?

Even where a platiff hasshown the violation ofonstitutional righg, an individual
defendant will still enjoy qualified immunity unlesoserights wereclearly established at the
time of the violation.“For a constitutional right to be clearly established, its contours ‘must be
suficiently clear that a reasonable official would understand that whatdwrng violates that
right.” Hope v. Pelzer536 U.S. 730, 739 (2002) (citation omitte@®ut aright can be clearly
establishe@dvenwithout “a case directly on point.al-Kidd, 563 U.S. at 741Since"a
reasonably competent public official should know the law governing his contiaetgw, 457
U.S. at 819, the “dispositive inquiry . . . is whether it wdudee beermlear to a reasonable
[official in the defendant’s] positiothat [his]jconduct was unlawful in the situation [he]
confronted,”"Wood v. Mossl34 S. Ct. 2056, 2067 (2014) (brackets, internal quotation marks,
and citation omitted).

Plainly,thebroad rightin question here—to notice and an opportunity to be he@od
to thedeprivation of a property rightwasclearly establishelly 2014, when the evengsving
rise to this casbegan. Over thirty years ago the Supreme Court detmaedermill firmly
establishinghat wherean individual has a property interesgéforeshemay be deprived of that

interes, the Constitutionrequires thashebe given notice and an opportunity to respond. 470

* Quite significantly, Defendants (Bethel and the Officials together) appeantede
this point without openly saying so. After all, Defendants do not move to dismiss the prbcedura
due process claim against Bethel. Indeed, they freely admit thatdfalsef Township of
Bethel,. . . Plaintiff has pleaded sufficient facts to proceed with a due process cBin®’
Necessarily mbedded within that admission is an acknowledgement that Toth has also
adequately alleged the violation of her constitutional rights as it pertains ¢taimes against the
Officials. Whether that right was clearly established or whether angylartOfficial’s conduct
caused the violation are distinct inquiries, and addressearatelyoelow.
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U.S. at 542-46. Since then, f@eurt has repeatedstressedhe importance ofoudermills
protectionsge.g, Wilkinsonv. Austin 545 U.S. 209, 225-26 (2005), as has the Third Cirelgt,
B.S. v. Somerset Coun®#® F.3d 250, 273 (3d Cir. 2013Now, tobe surel.oudermilland its

long line of supporting authority onhelp identifythe procedural rights at issue here in general
terms, which the Supreme Court has cautiamdtsagainst doing when analyzinggalified
immunity, seeMullenix v. Luna136 S. Ct. 305, 308 (2015) (per curiarihe more targeted

and thus relevant, question here Wasit clearly established that either the Police Tenure Act or
Worrilow’s promise gave Toth a properight to her job? 1 find that the answer is no as to the
Act, but yes as to the promise.

Starting with the Act, working in Toth’s favor is that since @3 decision inWylie, the
Pennsylvania Supreme Court has consistently interpreted the Act as providirepqoolare
officers with forcause proteans from removal. Additionally, since its 1989 decisioClark,
the Third Circuithas found that the &, where it appliegreates property rights

Working against Toth, howeverand essentially the entifecus of the Officials’
motion—is that Bethetlesignates its entire police force ptame, and ® its officersdo not
appear to beovered by the A¢ctwhoseprotectionsextendonly to “full time” officers. This
precise issue was recently addressedualge Savage ibaglowicz 189F. Supp. 3d 262, on
which the Officials heavily rely. Jaglowicz wasogimer Bethel police officer who, like Toth,
was not reappointed at the January 2015 board of supemisetsg. After Jaglowicbrought
a suit effectively identical to this ondudge Savage granted the individual defendaete(the
five supervisors at themeeting) qualified immunityreasoninghatthey could have “genuinely
considerd Jaglowicz a paiime officer.” Id. at 271. This wasnot onlybecause Jaglowicz,

when hewas given a ongear appointmenn January 2014yas designated a pdine officer,
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seeNo. 15-4902 (E.D. Pa. Dec. 18, 201Bkt. 22-2, Ex. B at 4—# wasalso becausall Bethel
police officers, including its police chief, wer leasup until the annual 2015 meeting,
designategbarttime, seeid., Ex. C at 3. Indeed, in 2011, the board opeiellyated making
certain policepositions fulltime, but ultimatelydid not vote on the measure. 178 F. Supp. 3d at
271 (citing No. 15-4902 (E.D. Pa. Jan. 11, 2016), Dkt. 24-7, Ex. F at 4Nb®, as Judge
Savage notedt is true that itdoes not necessarily follothata township’sclassification of its
officers as partime meanghat those officers fall outside the protections ofGoeenmonwealth’s
Act. Id. at 269. But whatBethel'ssuch classificatiodid mean Judge Savage helMasthat its
supervisors could haveasonablybelievedthat the Act did not apply to its police officers,
entitling thosesupervisorso qualifiedimmunity. Id. at 271. | find that reasoning persuasive
andwill apply it here: because at no time relevant here was it clearly established thaa3ath
full-time officer, the Officials are entitled to qualified immunittgofar as Toth’s property right
is based on the Act.

But this case is not fully resolved Baglowicz because the Act is not the only basis for

Toth’s clam: while Jaglowiczdid notclaim thatanyBethel officialmade a specific promise of

® Toth points out thalaglowicz(which notably featured the same counsel on each side as
this casginvolved a motion for summary judgment, and so she claims it is inappletaible
motionto-dismiss stagbere. Br. 6. Idaglowicz however, the “parties conducted virtually no
discovery.” 178 F. Supp. 3d at 265. More important, its qualifredunity holding turned
entirely on an examination of indisputably authentioutes from Bethdboardmeeting, the
last and most relevanf which were those from the January 2015 meeting, where the board did
not reappoint Jaglowicz—or Toth.

It is true, as Toth responds, that the timefram&aglowiczdiffered from that here: for
Jaglowicz, the “final decision” ending his employment came at that January 2@liGgnehile
for Toth, the alleged failures to reappoint her lasted well beyaigdhinoughout nearly all of
2015. But that difference does not matter to the specific question whether anf3eftteke
decisionmakers could have genuinely believed that the Act did not apply to any of &s polic
officers at any time relevant to thissea The January 2015 meeting was the final annual
meeting at which police officers were appointed prior to any allegkddaito reappoint Toth.
Because at that meeting the entire police force was, consistent with pasepdesgignated
parttime, the Officials are entitled to qualified immunity on Toth’s-Resed claim.
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job security, Toth has. Andlias long been the case thas sortof relianceinducing promise
is capable otreating protected property rightdRothandSindermanrareboth fortyfive years
old andhave been reaffirmetine and time agairsee, e.g.Town of Castle Rock v. Gonzales
545 U.S. 748, 756 (2009Regents of Univ. of Mich. v. Ewingj74 U.S. 214, 222 n.7 (1985).
Moreover their specific application to caséke this—those involving informal arrangements in
the workplace—has been clear in this jurisdictiéor years. Early in their wake the Third
Circuit phrased theslevant inquiry asvhether there ia sufficient‘expectancy” of continued
employment Chung v. Park514 F.2d 382, 386 n.6 (3d Cir. 1975). Not |afigr,in the
wrongfuldischarge contexthe court acknowledged the “evolving” significancerdgbrmal
practicedike “oral representations of job security the employet. Novosel v. Nationwide Ins.
Co.,, 721 F.2d 894, 902 (3d Cir. 1983). Finally—and perhaps most salient benee-thirty
years agahe Court of Appealsquarelyheld thata school district’s informalyet welkknown,
practice of keeping potential teachers on an eligibility list for at least éars while awaiting
openinggave rise to a protected interest in remaimngdhe list. Stana v. Sch. Dist775 F.2d

122, 126 (3d Cir. 1985).Against that lineof precedat, | conclude that Toth’s allegationghat

® Significantly, the Second Circuit, in finding that a medical resident had a fetec
interest in becoming the chief resident where that positiorcamsnonlyawarded to all
residents on a rotating basis, placed significance on the fact that the treSelgyectation” of
becoming chief was “further enhanced when she was verbally advised” that siédbesol
appointed.Ezekwo v. NYC Health & Hosps. Cqr@40 F.2d 775, 783 (2d Cir. 1991). | give
Ezekwmo dispositive weight, but it bears mentioning because of its similarity with the
allegations here, particularly since the Third Circuit “routinely congstidecisions by other
Courts of Appeals as part of [its] ‘clearly estabkd’ analysis when [it] ha[s] not yet addressed
the right” at issueWilliams v. Bitney 455 F.3d 186, 192-93 (3d Cir. 2006).
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Worrilow promised her job security, she relied on that promise, and that promise was broke
without any sort of hearing—amountttee violation of clearly established rigHts.

3. Did theOfficials’ SpecificConduct Violate Toth’s Clearly Established Rights?

The conclusions reached above, however, do not end the inquiry: in addition to finding a
violation of clearly established rightsmust also determinghethernt wasany of theOfficials’
specific conducthatcaused that violationThis is becausa government officialill only be
liable for damageso the extent thdtis “own individual actions . . . violated the Constitution,
Igbal, 556 U.S. at 676, and sm official will enjoy qualified immunity unless his “particular
conduct” violated clearly established righasKidd, 563 U.S. at 742The Third Circuithas
placed special emphasis tins step, admonishing district courts féail{ing] to analyze the
specific caductof each [official] with respect to the constitutional right at issugrant v. City
of Pittsburgh 98 F.3d 116, 122 (3d Cir. 1996).

Looking at the specific conduct involved here, the field of Officials against whaiin T
has viable claims can qliy be narrowed to one: Worrilow. Starting with the supervisors,
none of the five who voted not to reappaiiath at the January 2015 meeting (Davey, Miles,
Stoyer, CamerandApple) or thetwo who subsequently joined the board (Koehler and
Giribaldi) is alleged to haveommitted any adhat could plausibly be deemed unconstitutional.
It is true thatPennsylvania lawivesthe board of supervisors in second class townghas
power to appoint police officers, 53 Pa. Stat. and Cons. Stat. Ann. § 66902, dlaiBethel's

boardtypically seemgo exerciset its annual January meetinlg is also the case that here the

" Even going beyond the law, it is a matter of simple common sense that if Worrilow in
fact made the promise Toth has allegedybald be hardpressed to argue that Toth was
unjustified in thinking that her job was safe.
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board never followed through on Worrilow’s promise to reappoint TdBut no supervisor,
individually, hasanyappointment poweronly the board, collectively, does. So it is only the
board (which remains represented in this case in the foBetbEl itself)against which Totlhas
aviableprocedural due process claim. Even more pertinent as to the supervisors, however, is
thatthe foundation fof oth’s claimsagainst thenis the promisenade byWorrilow: Toth does
not allegethatanysupervisor made a similar promigse that anyevenknew aboutWorrilow’s.
Becausenowherein Toth’s complaint can | find anallegation that amdividual supervisor took
an action thaviolated her constitutionaights, I will dismissherclaims againsall seven
supervisors. And because similar reasoning appliesrtdaim against Askh-who ultimately
replaced Worrilow as police chiahd whose only relevant acts were twice telling Toth that he
would resubmit her job application-wiill also dismiss the claim against him.

But theallegationsagainst Worriloware different.In order, according to Totlhe:
(1) recommended thahetake early leave; (romisedher that if she did, once she was ready
to return to work she would still have a job; {&8)ed tofollow through on that promise
(4) never gave her notice of the reasons why or an opportunity to respond. In other words, he did
precisely the sort of thinghatRoth SindermannandLoudermillcombine to forbid.

In response, Worrilow seizes upon those last two steps, pointing out that under
Pennsylvania law he had no power to make police personnel decisions—only the board did. His

defensein short,is thateven if he made the alleged promigayas from the very beginniran

8 In this regard, if, as it seems, Toth’s claims against the supergisorsoted irihe
board’s failure to reappoint her at &#anuary2015 meeting, it isinclear how Koehler and
Giribaldi, who did not join the board until afterwards, and so never voted on Toth, did anything
wrong at all.
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empty one, incapable of being képfAnd thatdefense may turn out to be a winning one. But in
the presentpre-discovery posture of this cagas not one that entitle#/orrilow to qualified
immunity. While the full extent of Worrilow’sole in the process that led to Toth losing her job
is admittedly unclear at thisarlystagejt defies beliefto think that his input, as Toth’s
supervisor, would be anything less than critical to the board’s decision whether tomeappoi
Indeed, o the factsToth hasalleged Worrilow’s acknowledgemertb the board of the promise
he made to hewould appear to bertually a prerequisite to heehiring

Thebasic theory underlying Toth'claim promissory estoppeis grounded in the notion
that a promisor should not be “allowed to fail in carrying out what he has encouragttfh
to expet.” Fried v. Fisher 328 Pa. 497, 502, 196 A. 39, 42 (19@8ation omitted) Toth has
sufficiently alleged that Worrilowlid just that, which is enough at this juncture to defeat his

claim of qualified immunity*°

® Worrilow also citesSantiago v. Warminster Townsh29 F.3d 121, 129-30 (3d Cir.
2010), for the proposition that he cannot be liable on a “supervisory liability theory under the
facts pleaded by the Plaintiff.” Br. 8. Toth’s claim against Worrilow, howevédrg@sstrue it,
is not grounded in any theory of supervisory liability: it is based on Worrilow’s own conduct

191 recognize th&Supreme Couttas emphasizetihe importance of resolving immunity
guestions at the earliest possible stage in litigatidtuhter v. Bryant502 U.S. 224, 227 (1991)
(per curiam). The Court has also said, however, that because the point of suadsehripn is
not to prevent officials from being subjectany discovery, but only “unnecessary and
burdensome” discovery, the key question on a motion to dismiss based on qualified immunity is
“whether, assuming the truth of the plaintiff's allegations, the officialigdcict violated clearly
established law."CrawfordEl v. Britton 523 U.S. 574, 597-98 (1998). If so, “the plaintiff
ordinarily will be entitled to sme discovery.”ld. at 598.

Because Toth has alleged that Worrilow violated clearly established lavg shtitled to
some discovery. This conclusion, moreov&igonsistent with the Third Circuit’s recognition
that “[a] decision on qualified immunity . . . ‘will be premature when there aresolves
disputes of historical fact relevant to the immunity analysiRé&illy v. City of Atlantic City532
F.3d 216, 234 (3d Cir. 2008) (omission in original) (citation omittee; also Spady v.
BethlehemArea Sch. Dist.800 F.3d 633, 637 n.4 (3d Cir. 2015) (threshold question is whether
right was clearly established; if so, “issues of fact may precludératide finding on the
guestion of whether the plaintiff's rights have been violatdddyats v. Rutgers, the State Univ.
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C. Breach of Contract Claim Against Bethel

Toth also claimshat she and Bethbld an oral employment contract, one Bethel
breached when she was igoten her job back. But Toth and Bethel never had any sort of
contract and so this claim will be dismissétis well-established that a plaintiff must plead
three elements to state a claim for breach of cont(agtthe existence of a contractcluding
its essential termg2) a breach of the contract; a(8) damages.Omicron Sys.Inc. v. Weiner
860 A.2d 554, 564 (Pa. Super. Ct. 2004). Addition&en an oral contract is pleaded, clarity
is important.” Snaith v. Snaitd22 A.2d 1379, 1382 (Pa. Super. Ct. 1980).

Toth fails toidentify anyactual contractoral or otherwise, underlyirtgerinitial term of
employment, let alone its term#nstead, she roots her claim in the for-cause protectiotie of
Police Tenure Act. But even if | assume the disputed point that Wbth\as designated a
pat-time officer) was covered by the Act (whichvers only fulltime officers),thestatutedoes
not support a claim for breach of contraBeeUpper Makefield Township v. Pa. Labor
Relations Bd.562 Pa. 113, 118-19, 753 A.2d 803, 806—07 (2000) (distinguishing between a
claim based on a contract aode based on the Act). And though Toth does alternatively point
to Worrilow’s promise of reappointment, that promise, without more, falls short of svhat i
needed to support a claim against Bethel sounding in contract or promissory estoppgbww\/
wasneither Toth’s employer nacting as th@ewner of his own enterprise; rathee, Wwas
discharginghis duties on behalf of a public entity. So absent an allegation that he had authority
to contract for Bethel, his representations do not give rise toteactral theory of relief

Because Toth has not established any basis for her contractitlaithbe dismissed.

822 F.2d 1303, 1313-14 (3d Cir. 1987) (qualified immunity “premature” where the “legal issues
[we]re inextricably intertwined with the factual issues” and there had beeristmvdry”).
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IV. Conclusion
Defendants’ motion for partial dismissal will be denied as to the procedural akespr

claim against Worrilow, but granted in all other respects. An appropriate olidevd.

/s/ Gerald Austin McHugh
United State®istrict Judge
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